This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  VjOOQIC 


IBRARY 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


* 

)  CONNECTICUT  REPORTS: 

t 


BEING  BEPOKTS  Vr 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  ERRORS 


STATE  OF  CONNECTICUT. 


VOL,  L. 


By  JOHN  HOOKER. 


PUBLISHED  FOR  THE  STATE  OF  CONNECTICUT, 
By  banks  &  BROTHERS, 

144    NASSAU    STREET,    NEW    YORK: 
1883. 


Digitized  by  VjOOQIC 


Entered  according  to  Act  of  Congress,  in  the  year  one  thousand  eight  htni* 
dred  and  eighty-three,  for  the  State  of  Connecticut,  by 

D.   WABD  NOBTHROP,   SECRETARY  OP  THE  STATE, 

in  the  office  of  the  Librarian  of  Congress  at  Washington. 

^0 


Digitized  by  VjOOQIC 


JUDGES 

OF  THK 

SUPKEME  COURT  OF  ERRORS 

suBine  THE  UMB  of  thb  wituim  sbcibioits. 


Hon.  JOHN  DUANE  PARK,  Chief  Justice. 

Hon.  ELISHA  CARPENTER. 

Hon.  DWIGHT  WHITEFIELD  PARDEE. 

Hon.  DWIGHT  LOOMIS. 

Hon.  MILES  TOBEY  GRANGER. 


Digitized  by  VjOOQIC 


The  Statute  Book  referred  to  in  this  volume  as  the  Revised 
Statutes  or  General  Statutes,  is  the  Revision  of  1875. 


Digitized  by  VjOOQIC 


TiBL£   OF   THE    CASES   REPORTED. 


p^es. 

^tna  Axle  &  Spring  Co.,  Hopson  v 597 

J£toa  Nat.  Bank  v.  Charter  Oak  Life  Ins.  Co.        .         .  167 

Agricultural  Ins.  Co.,  Bennett  V 420 

Allen  V.  N.  Haven  &  Northampton  Co.             *   .         .  215 

AUen  V.  Bundle     .         .         .     ' 9,  588 

Andreas  v.  Hubbard .851 

Appeal  from  Probate  (Hawes's) 317 

Appeal  from  Probate  (Peck's) '.  562 

Appeal  from  Probate  (WiUetts's) 330 

Atwater,  Bristol  v 402 

Bailey,  Hornig  v.  .' 40 

Barber,  Continental  Life  Ins.  Co.  v.          ....  567 

Barnes  v.  Barnes 572 

Batterson  v.  Town  of  Hartford 558 

Beardsley  v.  City  of  Hartford        .....  529 

Bennett  v.  Agricultural  Insurance  Co 420 

Boston  &  N.  York  Air  Line  R.  R.  Co.  v.  Coffin      .         .  150 

Bragg,  Loomis  v 228 

Branford  (Town  of),  Bryan  V 246 

Brinley  v,  Grou 66 

Bristol  V.  Atwater 402 

Bristol,  Russell  v 221 

Brooks,  Treadwell  v 262 

Brooks,  WiUiams  » .  278 

Brown  v.  Congdon                  802 

Brown  Stone  Quarry  Co.,  Town  of  Cromwell  v.         .         .  470 

Bryan  v.  Town  of  Branford 246 

Cady  V.  Fitzsimmons 209 

Campbell  v.  N.  York  &  New  England  R.  R.  Co.    .         .  128 

Charter  Oak  Life  Ins.  Co.,  JEtna  Nat.  Bank  v.           .         .  167 

Chatham  (Town  of) ,  Town  of  Marlborough  v.       .         .  554 

Clinton  (Town  of)  v.  Town  of  Haddam     ....  84 

Coffin,  Boston  &  N.  York  Air  Line  R.  R.  Co  ».      .         .  150 

V 


Digitized  by  VjOOQIC 


Yl  .  TABLE    OF    CASES. 

PAGE. 

CoQgdon,  Brown  v 302 

CoDtinental  Life  Ins.  Co.  v.  Barber        ....  5d7 

Copeland,  Reed  v. 472 

Corcoran,  Quintsurd  v 34 

County  Commissioners,  La  Croix  v.  .         .        .        .        .321 

Crane  t;.  Eastern  Transportation  Line    ....  341 

Cromwell  (Town  of)  v.  Conn.  Brown  Stone  Quarry  Co.     .  470 

Cummins,  Pond  v, 872 

Cutting,  Salisbury  Sav.  Society  v 113 

Daniels  v.  Equitable  Fire  Ins.  Co.          .        .        .        .  551 

Dean,  Goodwin  v •     .        .        .  517 

Eastern  Transportation  Line,  Crane  v 841 

Elwell  V.  Mersick 272 

Equitable  Fire  Ins.  Co.,  Daniels  9 551 

Fairfield  v.  Lawson 501 

Fanton  v.  Middlebrook 44 

Fitzsimmons,  Cady  v 209 

Fowler  v.  Fowler .  258 

Gaul,  State  v 578 

Gladwin,  Wilcox  v 77 

Goodman  v,  Meriden  Britannia  Co 139 

Goodwin  v.  Dean 517 

Gtou,  Brinley  v 66 

Haddam  (Town  of),  Town  of  Clinton  v.        .         .         .  84 

Haightv.Hoyt 583 

Hall  {in  re) •         •  131 

Hall  r.  Hall 104 

Halliwell,  Hills  r 270 

Hallock  V.  Smith   .         .         .         .        \         .         .         .  127 

Harral  v.  Leverty 46 

Hartford  (City  of),  Beardsleyv 529 

Hartford  (City  of).  State  of  Connecticut  v.       .        .        .89 

Hartford  (City  of),  Wrights 546 

Hartford  (Town  of) ,  Batterson  v 558 

Hartwell  v.  Town  of  New  Milford         ....  522 

Hawes's  Appeal  from  Probate 317 

Hills  V.  Halliwell 270 


Digitized  by  VjOOQIC 


TABLB   6¥  CA8SS.  HH 

PAOK. 

Home  Ins.  Co.,  Meriden  Ssr.  Bai&  v SM 

Hopson  V.  JEtnsL  Axle  and  Spriag  Co &97 

Hornig  v.  BaBey 48 

Howe  v.  Town  of  Ridgefield 5M 

Hoyt,  Haight  v.        .         .     •   •         •         •         .         .         .  58S 

Hubbard,  Andreas  v.     .     •   .        .         •        .        •        .  9M 

Hubbard,  Simmons  v 574 

Keeler,  Taylor  v.  ........  84$ 

Eloppenberg,  Norwich  Printing  Co.  v 29d 

La  Croix  v.  County  Commissioners        ....  9tl 

Lawson,  Fairfield  v. 501 

Leverty,  Harral  v. 46 

Loomis  V,  Brag^        .         . 228 

Marlborough  (Town  of)  v.  Town  of  Chatham        .  554 

McVane  v.  Williams 548 

Melony  v.  Somers 52# 

Meriden  Britannia  Co.,  Groodman  v.           ....  139 

Meriden  Say.  Bank  v.  Home  Ins.  Co 396 

Mersick,  Elwell  v 272 

Middlebrook,  Fanton  t;. 44 

Moriarty,  State  v 415 

Munson,  Phipps  v 267 

New  Haven  &  Northampton  Co.,  Allen  v.  .        .        .215 

New  Haven  Steamboat  Co.  v.  Sargent   ....  199 

New  MUford  (Town  of),  Hartwell  v 522 

New  York  <&  New  England  R.  R.  Co.,  Campbell  v.        .  128 

New  York,  New  Haven  &  Hartford  R.  R.  Co.,  Peck  v.      .  379^ 

Norwich  Printing  Co.  v.  Eloppenberg     ....  295 

Peck's  Appeal  from  Probate 562 

Peck  V.  N.  York,  N.  Haven  &  Hartford  R.  R.  Co.          .  379 

Phipps  V.  Munson     . 267 

Pond  V.  Cummins 372 

Qulntard  v.  Corcoran 34 

Reed  v.  Copeland 472 

Ridgefield  (Town  of),  Howe  V 592 

Rnndle,  Allen  v 9,  588 

Russell  V.  Biistol 221 

Ryan,  State  t; 41T 


Digitized  by  VjOOQIC 


VUl 


TABLE   OF   OASBS. 


Saint  Paul  Ins.  Co.,  Security  Ins.  Co.  v 

Salisbury  Say.  Society  v.  Cutting 

Sargent,  New  Haven  Steamboat  Co.  v, 

Security  Ins.  Co.  v.  St.  Paul  Ins.  Co. 

Simmons  v.  Hubbard 

Sisson  V,  Tubbs 

Smith,  Hallock  v. 

Smith  V.  The  State   . 

Smith,  Whittemore  v. 

Smith  V.  Yale   . 

Somers,  Melony  v. 

State  V.  Gaul    . 

State  V.  Moriarty  . 

State  V.  Ryan  . 

State,  Smith  v. 

State  t;.  Teahan 

State  of  Conn.  v.  City  of  Hartford 

State  of  Conn.  v.  Wright 


Taylor  v.  Keeler    .... 
Teahan,  State  v.        .        .         . 
Tolland  Co.  Ins.  Co.  t;.  Underwood 
Treadwell  v.  Brooks 

Tubbs,  Sisson  v 

Tuttle  V.  Town  of  Winchester  . 


Underwood,  Tolland  Co.  Ins.  Co.  v* 


Welton  V.  Town  of  Wolcott      • 
Whittemore  v.  Smith 
Wilcox  V,  Gladwin   . 
Willetts's  Appeal  from  Probate 
Williams  v.  Brooks   . 
Williams,  McVane  v,     . 
Willimantic  Linen  Co.,  Wilson  v. 
Wilson  V.  Willimantic  Linen  Co. 
Winchester  (Town  of),  Tuttle  v. 
Wolcott  (Town  of),  Welton  v. 
Wright  V.  City  of  Hartford 
Wright,  State  of  Connecticut  v. 

Tale,  Smith  v.  ... 


PAOB. 

288 
.     118 

199 
..  288 

574 
.     292 

127 
.     198 

876 
.     526 

520 
.     578 

415 
.     411 

198 

.       92 

89 

.     580 

846 
92 

498 
.     262 

292 
.     497 

498 

259 
876 
77 
880 
278 
548 
488 
488 
497 
259 
546 
580 

526 


Digitized  by  VjOOQIC 


SUPREME  COURT  OF  ERRORS 

OF  THB 

STATE  OF  CONNECTICUT, 


HELD  AT  BRroGEPORT  FOR  THE  COUNTY  OP 
FAmFIELD. 

ON   THE   THIRD   TUESDAY   OP  MARCH,   1882. 


Present, 
Park,  G.  J.,  Cabpenteb,  Pardee,  Loomis  and  Gran- 

GBB,  Js. 


Barnabas  Allen  and  othebs  vs.  Samuel  H.  Rundlb 
and  others. 

A  goaranty  that  a  note  is  collectible  is  a  conditional  one,  the  condition 
being  that  diligence  should  be  used  in  collecting  it. 

Some  conrts  of  high  authority  in  this  country  haye  held  that  the  only  evi- 
dence that  the  note  is  not  collectible  is  the  failure  of  legal  proceedings, 
diligently  pursued,  to  result  in  collection.  Other  courts  of  equal 
authority  haye  held  differently.  It  seems  more  in  accordance  with  the 
general  principles  adopted  by  this  court  in  cases  of  guaranty,  and  more 
Just,  not  to  require  a  suit,  with  all  its  attendant  expense  and  trouble, 
where  it  must  be  fruitless,  and  to  allow  under  some  circumstances  the 
diligence  to  be  waived  by  the  party  for  whose  benefit  it  is  required. 

Bat  where  the  exact  diligence  required  is  expressly  stated  in  the  contract, 
the  want  of  it  will  not  be  excused. 

In  a  suit  upon  a  guaranty  of  the  collectibility  of  a  note  the  burden  of  proof 
is  on  the  plaintiff  to  show,  either  that  he  has  exhausted  all  legal  reme- 
dies, or  that  the  maker  was  insolyent,  or  that  the  guarantor  had  waived 
the  legal  proceedings. 

B  executed  to  the  plaintiffs  his  note  on  demand,  on  the  back  of  w^ich  the 
defendants  signed  the  following  guaranty:— ''For  value  received,  we 
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Allen  V.  Bundle. 

jointly  and  severally  guarantee  the  within  note  good  and  collectible 
until  paid."  In  a  suit  brought  on  the  guaranty  several  years  later,  and 
without  haying  brought  suit  against  the  maker,  whom  the  plaintiffs 
claimed  to  have  been  insolvent,  the  plaintiffs  offered  evidence  that  it 
was  understood  between  the  maker,  the  guarantors  and  themselves  at 
the  time  the  note  was  made,  that  the  maker  had  signed  It  without  con- 
sideration, at  the  request  and  for  the  accommodation  of  the  guarantors, 
and  upon  their  promise  that  they  would  take  care  of  it  and  pay  it  within 
a  short  time.  Held  that  this  evidence  was  inadmissible  as  going  to 
establish  at  the  very  making  of  the  note  an  oral  agreement  in  direct 
conflict  with  the  written  guaranty. 

And  held  that  it  was  not  admissible  for  the  purpose  of  establishing  a  waiver 
by  the  guarantors  of  the  institution  of  proceedings  against  the  maker 
for  the  collection  of  the  note,  as  it  would  produce  the  same  effect  with 
a  material  change  of  the  written  contract 

Nor  admissible  to  estop  the  guarantors.  Promissory  representations  as  to 
future  action  dependent  upon  a  contract  to  be  entered  into,  do  not  create 
an  estoppel. 

Under  our  statute  with  regard  to  fraudulent  conveyances  ((Jen.  Statutes, 
p.  845,)  it  is  not  necessary  to  prove  a  specific  design  to  defraud  the 
particular  creditor  who  assails  the  conveyance;  the  intent  to  defraud 
one  creditor  renders  the  conveyance  void  as  to  all. 

The  language  of  the  statute  differs  somewhat  from  that  of  13  Eliz.,  c  5, 
but  it  is  essentially  copied  from  it  and  must  receive  a  similar  construction. 

Where  there  are  no  facts  in  evidence  on  which  a  request  for  a  charge  is 
based,  the  judge  is  not  bound  to  give  any  instruction  to  the  jury  upon  it. 

The  omission  to  charge  in  writing  upon  written  requests,  as  required  by 
statute  (Gen.  Statutes,  p.  442,  sec  2,)  would  be  ground  for  granting  a 
new  trial,  unless  waived  by  the  party  making  the  request  or  occasioning 
no  injury. 

Assumpsit  on  a  guaranty ;  brought  to  the  Superior  Court, 
and  tried  to  the  jury  before  Hitchcock^  J. 

Upon  the  trial  the  plaintifiEB  offered  in  evidence  the 
following  note  and  guaranty,  the  execution  of  which  was 
admitted: 

"  7,000.  Danbury,  Nov.  25th,  1871. 

"  On  demand,  I  promise  to  pay  to  Barnabas  Allen  and 
William  F.  Taylor,  seven  thousand  dollars,  with  interest 
semi-annually,  and  the  taxes  tha,t  may  accrue  on  the  same, 
for  value  received.  Charles  Benedict." 

The  guaranty  was  written  on  the  back  of  the  note  and 
was  signed  by  all  the  defendants. 
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"  For  value  received  we  jointly  and  severally  guarantee 
the  within  note  good  and  collectible  until  paid. 

s.  h.  rundlb. 
Wm.  p.  Seely. 
Andrew  Hull. 
Isaac  W.  Ives. 
Charles  Httll. 
George  C.  White. 
W.  F.    Lacey." 

The  defendants  claimed  in  defence  that  the  plaintiffs  had 
not  used  due  diligence  to  collect  the  note  of  Benedict,  the 
maker,  and  that  therefore  no  suit  could  be  maintained  by 
them  against  the  defendants  as  guarantors.  In  answer  to 
this  claim  the  plaintiffs  claimed  that  their  failure  to  com- 
mence suit  against  the  maker  was  legally  excused : — ^first, 
because  at  the  commencement  of  the  present  suit  the  maker 
of  the  note  was  utterly  insolvent,  and  second,  because  it 
was  understood  between  the  maker,  guarantors  and  payees 
of  the  note  at  the  time  of  its  execution  and  delivery,  that 
the  maker  had  signed  it  without  consideration,  at  the 
request  of  and  for  the  accommodation  of  the  guarantors, 
and  upon  their  promise  that  they  would  take  care  of  it  and 
pay  it  within  a  short  time  from  its  date. 

Under  the  second  claim  the  plaintiffs  offered  evidence  in 
chief,  to  prove  that  in  the  year  1871  the  Bartram  &  Fanton 
Sewing  Machine  Company  was  indebted  to  them  in  the 
sum  of  $7,000,  and  was  being  pressed  for  payment ;  that 
William  P.  Seeley,  one  of  the  defendants,  and  who  was 
acting  and  managing  for  said  company,  of  which  he  was  a 
stockholder,  in  paying  off  its  debts,  proposed  to  the  plain- 
tiffe,  that  as  the  company  would  want  to  use  what  ready 
money  it  had,  it  would  get  up  a  note  and  get  some  one  to 
sign  it,  whom  the  stockholders,  or  some  of  them,  would 
indemnify,  and  would  sign  as  guarantors  on  the  back  of  the 
note,  and  that  they  thought  they  could  get  Charles  Benedict 
to  let  them  use  his  name.  That  thereafter  Charles  Hull, 
one  of  the  defendants,  and  also  a  stockholder  in  the  com- 
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panj,  went  to  Benedict  for  the  purpose  of  inducing  him  to 
lend  his  name  as  maker  of  the  proposed  note,  and  for  that 
purpose  promised  him  that  he  should  never  be  called  upon 
to  pay  it  and  that  no  harm  should  ever  come  to  him  from 
signing  it,  but  that  the  guarantors  would  pay  it.  That 
afterwards  Hull  and  Seeley  gave  the  note  in  question  to  the 
plaintifEs  in  accordance  with  their  proposition,  and  they  and 
the  other  guarantors,  all  of  whom  were  stockholders  in  the 
company,  told  the  plaintiffs  that  they  had  got  from  Bene- 
dict his  name,  and  had  agreed  to  protect  him  and  to  pay 
the  note,  and  that  no  harm  should  come  to  him  from  sign- 
ing it ;  and  that  the  plaintiffs  accepted  the  note  in  payment 
of  their  debt  against  the  company.  That  afterwards 
Benedict  also  informed  the  plaintiffs  that  the  defendants 
had  promised  to  protect  him,  and  that  it  was  agreed  when 
he  signed  it  that  he  was  not  to  pay  it,  and  should  have  no 
trouble  with  it ;  but  that  the  parties  who  signed  on  the  back 
of  it  should  take  care  of  it.  Also  that  the  defendants 
repeatedly  after  the  execution  of  the  note,  and  before  the 
commencement  of  this  suit,  upon  being  pressed  for  pay- 
ment, agreed  to  pay  the  same,  and  acknowledged  the 
promise  made  to  Benedict,  that  he  should  not  be  called 
upon  to  pay  it,  and  themselves  paid  the  plaintiffs  six 
months'  interest  on  the  note,  which  was  all  the  interest  that 
had  been  paid  thereon. 

To  the  testimony  of  the  promise  made  by  Hull  to  Bene- 
dict at  the  time  of  the  execution  of  the  no.te,  the  defen- 
dants objected,  on  the  ground  that  it  could  not  be  admitted 
to  vary  or  contradict  the  written  terms  of  the  note  and 
guaranty,  and  that  it  was  a  conversation  inter  alios.  And  a 
like  objection  was  specifically  made  to  all  the  rest  of  the 
testimony.  The  plaintiffij  claimed  the  admission  of  the 
testimony  solely  as  bearing  upon  the  question  of  their 
claimed  failure  to  use  due  diligence  in  endeavoring  to 
collect  the  note  from  the  maker,  before  having  recourse  to 
the  defendants,  and  the  court  admitted  it  for  that  purpose 
only,  and  ruled  that  it  was  inadmissible  for  the  purpose  of 
varying  or  contradicting  the  note  and  guaranty. 
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Under  the  plaintiffs'  first  claim,  they  offered  evidence  to 
prove,  and  claimed  to  have  proved,  that  at  the  maturity  of 
the  note  and  ever  since,  Benedict,  the  maker,  was  and  had 
been  utterly  insolvent  and  without  property  from  which  it 
could  be  collected.  This  the  defendants  denied,  and  offered 
evidence  to  prove  that,  at  the  time  he  signed  the  note,  he 
was  of  abundant  pecuniary  ability  to  pay  it ;  that  from  that 
time  continuously  until  April  28th,  1878,  more  than  jf30,000 
woith  of  property  in  Danbury  stood  in  his  name  and  be- 
longed to  him;  that  on  that  day  he  transferred  all  his 
property  to  his  wife,  who  still  held  possession  of  more  than 
$25,000  worth  of  the  same ;  that  the  only  consideration  for 
the  transfer  was  the  purchase  by  Mrs.  Benedict,  in  1868,  of 
certain  debts,  amounting  to  $23,000,  in  favor  of  certain 
creditors  against  her  husband,  for  fifteen  per  cent,  of  their 
^ace  value,  and  a  debt  of  $4,500,  due  from  Benedict  to 
Mrs.  Benedict's  father,  and  which  had  been  set  out  to  Mrs. 
Benedict  upon  the  distribution  of  her  father's  estate ;  that 
Mr.  and  Mrs.  Benedict  were  married  in  1828,  and  that  the 
money  with  which  she  purchased  the  debts  was  the  proceeds 
of  property  given  to  her  by  her  husband  at  a  time  when  he 
was  not  indebted ;  that  the  transfer  was  made  because  one 
Burr  had  three  days  previously  brought  a  suit  against 
Benedict  for  the  claimed  illegal  use  of  a  patent  right,  and 
that  the  plaintiff  Taylor  drew,  witnessed  and  took  the 
acknowledgment  of  the  transfer. 

It  was  conceded  that  the  plaintiffis  had  been  the  holders 
of  the  note  from  the  time  it  was  made,  and  that  Taylor  had 
advised  Benedict  not  to  pay  it  as  it  would  be  unfair  and 
unjust. 

On  the  contrary  the  plaintiffs  offered  evidence  to  prove, 
and  claimed  they  had  proved,  that  in  1863  Benedict  owed 
to  different  parties  notes  amounting  then  to  $23,000,  which 
he  was  pressed  to  pay,  but  was  then  unable  to  pay ;  that 
his  wife,  with  her  own  sole  and  separate  funds,  purchased 
the  notes,  which  were  thereupon  legally  assigned  to  her 
individually,  and  all  of  which  Mr.  Benedict  then  and  often 
thereafter  repeatedly  promised  her  to  pay  to  her  in  full  with 
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interest  thereon,  but  never  had  paid ;  that  the  conveyance 
of  April  28th,  1873,  was  made  in  good  faith  for  the  purpose 
of  paying  this  indebtedness  to  his  wife,  without  intent  to 
avoid  any  debt  or  duty,  but  was  made  at  that  particular 
time  because  one  Burr  had  a  few  days  before  brought  to 
the  District  Court  of  the  United  States  a  petition  for  an 
injunction  against  Benedict's  using  a  certain  patent  right, 
claimed  by  Burr  to  belong  to  him,  with  a  prayer  for  an 
accountiDg  and  a  claim  for  damages  for  an  infringement  of 
the  patent  right.  That  Benedict  had  always  denied  the 
patent  right  to  be  valid,  and  that  he  had  ever  infringed  the 
same,  and  had  from  the  first  defended  and  was  still  defend- 
ing against  the  suit,  but  that  it  had  never  been  brought  to 
or  pressed  for  trial,  and  had  for  years  lain  dormant  on  the 
docket  of  the  court.  That  at  the  time  of  his  deed  to  his 
wife,  he  both  claimed  and  believed,  and  ever  since  had^ 
claimed  and  believed,  and  contended,  that  he  never  was 
liable  to  said  Burr,  or  indebted  to  any  one  except  his  wife. 
That  Taylor  acted  simply  as  the  scrivener  in  drawing  the 
deed,  and  neither  advised  the  giving  of  it,  nor  was  con- 
sulted in  respect  to  the  Burr  suit,  but  only  as  to  the  proper 
form  of  the  transfer ;  and  that  the  real  estate  conveyed  by 
the  deed  did  not  exceed  in  value  the  amount  due  upon  the 
claims  so  purchased  by  and  transferred  to  the  wife. 

The  defendants  also  claimed  that  Benedict  was  indemni- 
fied by  a  bond,  for  any  loss  that  might  fall  upon  him  if  he 
paid  the  note  in  suit ;  that  all  the  defendants  and  fourteen 
other  persons  were  obligors  upon  the  bond,  and  that  all 
promises  and  statements  made  by  them  or  either  of  them 
concerning  the  payment  of  the  note,  were  made  by  them  as 
obligors  upon  the  bond,  and  were  so  understood  by  all  the 
parties.  The  plaintiffs  denied  that  the  bond  was  given  to 
indemnify  Benedict  for  loss  upon  the  note,  or  was  any  pro- 
tection to  him  if  he  paid  it,  or  that  the  promises  made  by 
the  defendants  were  based  upon  their  relation  as  signers 
of  the  bond. 

Upon  the  evidence  in  the  case  the  defendants  claimed 
and  asked  the  court  to  charge  the  jury,  that  if  they  found 
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the  facts  concerning  the  transfer  from  Benedict  to  his  wife, 
in  April,  1873,  as  claimed  by  them,  such  transfer  was  void 
as  to  the  plaintiffs,  and  that  the  plaintiffs  could  still  collect 
the  note  in  suit  out  of  said  property,  and  that  it  was  their 
duty  so  to  do ;  and  that  if  this  was  not  so,  the  plaintifis 
had  by  their  own  fraudulent  co-operation  with  Benedict  in 
the  transfer,  rendered  him  insolvent,  and  therefore  could 
not  recover  of  the  defendants. 

The  court  refused  so  to  charge,  but  instructed  the  jury  as 
follows : 

"  It  is  a  question  of  fact  for  you  to  decide,  whether  or 
not  Benedict  was  insolvent  when  this  suit  was  brought. 
The  defendants  claim  he  was  not  insolvent,  because  the 
transfer  of  April  28th,  1873,  was  fraudulent  and  yoid.  If 
you  find  the  transfer  was  made  to  defraud  Burr,  it  would 
be  void  as  to  that  claim,  but  our  statute  prevents  it  from 
being  void  as  to  any  one  except  him  whose  debt  was  sought 
to  be  avoided.  It  is  claimed  that  the  transfer  is  void  for 
inadequacy  of  price,  as  to  creditors.  I  do  not  understand 
that  any  creditors  are  here  asking  to  be  heard.  I  think  that 
the  transfer  should  be  treated,  so  far  as  this  suit  goes,  as  a 
valid  transfer. 

''  But  the  plaintiffs  claim  that,  whether  or  not  the  trans- 
fer was  void,  there  has  been  a  waiver  of  diligence  by  the 
defendants.  I  am  inclined  to  think  that  if  we  consider 
merely  the  contract  on  the  note  and  back,  it  was  the  duty 
of  the  plaintiffe  to  sue  Benedict,  if  he  had  property.  But 
the  plaintiffs  claim  that  this  defence  of  failiire  to  sue  Bene- 
dict has  all  been  waived ;  that  the  defendants  had  no  right 
to  expect  the  plaintiffs  to  look  to  Benedict;  that  at  the 
inception  of  the  note  promises  were  made  to  Benedict,  and 
to  the  plaintiff  when  they  took  the  note,  that  Benedict 
need  not  pay  it.  If  you  believe  such  promises  were  made, 
it  does  not  make  the  defendants  liable  as  principals,  but 
they  waive  thereby  their  right  to  require  of  the  plaintiffs 
that  they  should  sue  Benedict,  because  the  plaintiffs  had  a 
right  to  rely  upon  these  promises,  even  if  they  knew  Bene- 
dict had  property.     If  these  promises  were  made,  then  the 
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plaintiffs  were  not  bound  to  sue  Benedict;  if  not  made, 
then  the  defendants  could  require  the  plaintiffs  to  bring  a 
suit  against  Benedict,  if  he  had  property,  or  if  his  property 
was  conveyed  away  by  the  fault  of  the  defendants." 

Before  the  opening  of  tlie  argument  the  defendants  filed 
with  the  clerk  and  presented  to  the  judge  the  following 
(among  other)  written  requests  to  charge : — 

4.  "  If  the  jury  find  that  the  conveyance  of  April  28th, 
1873,  from  Benedict  to  his  wife,  was  made  with  intent  to 
avoid  the  Burr  claim,  then  in  a  suit  against  him  such  con- 
veyance was  void,  and  the  property  so  conveyed  could  be 
attached  by  the  plaintiffs,  then  his  creditors,  and  taken 
upon  execution  as  his  own  estate,  notwithstanding  the  con- 
sideration paid  therefor  by  his  wife." 

6.  "  When  the  intent  is  ascertained  in  respect  to  a  con- 
veyance, the  law  pronounces  whether  it  is  fraudulent  or 
not.  It  being  admitted  by  Mr.  and  Mrs.  Benedict,  and 
entirely  undisputed,  that  the  conveyance  of  April  28th, 
1878,  was  made  in  part  on  account  of  the  pendency  of  the 
Burr  suit,  which  had  been  commenced  three  days  before, 
and  in  fear  of  and  to  avoid  the  possible  consequences  of 
that  suit,  such  intent  was  in  law  fraudulent." 

7.  "  The  voluntary  payment  by  Mrs.  Benedict  in  1863 
of  her  husband's  debts,  did  not  create  the  relation  of  debtor 
and  creditor  between  them,  and  was,  in  respect  to  his 
creditors  existing  in  1873,  no  consideration  for  the  convey- 
ance at  that  time." 

8.  "The  payment  by  Mrs.  Benedict  in  1863  for  the 
benefit  of  her  husband,  would  not,  as  against  his  creditors 
in  1873,  entitle  her  to  then  make  a  claim  legal  or  equitable 
against  him  or  his  property  for  anything  beyond  the  actual 
consideration  by  her  paid.  At  most  she  could  have  only 
an  equitable  claim  for  the  amount  actually  paid." 

9.  "  If  the  jury  find  the  consideration  of  the  conveyance 
from  Benedict  to  his  wife  in  1873  was  grossly  inadequate, 
she  acquired  as  against  his  then  existing  creditors  only  such 
an  interest  in  the  property  as  would  be  a  fair  equivalent  for 
the  actual  consideration.      In  such   case    the   remaining 
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interest  in  the  property  could  be  appropriated  by  his  then 
existing  creditors." 

10.  "If  the  jury  find  that  the  plaintiffs,  without  the 
knowledge  of  the  defendants  or  either  of  them,  assisted 
Benedict  to  convey  away  all  his  property  to  his  wife  for  an 
inadequate  and  antecedent  consideration,  and  with  the 
intent  to  avoid  the  result  of  the  Burr  suit  then  pending, 
and  took  no  steps  to  avail  themselves  of  Benedict's 
property,  and  advised  him  not  to  pay  the  note  in  suit, 
they  cannot  recover." 

13.  "  If  a.  holder  of  a  note  has  lost  his  remedy  against 
the  guarantor  by  neglect  or  laches,  a  subsequent  promise 
on  the  part  of  the  guarantor  to  pay  will  not  revive  the 
obligation." 

The  judge  did  not  charge  in  writing,  but  only  orally, 
upon  these  requests,  and  instructed  the  jury  as  follows  upon 
them  respectively. 

In  relation  to  the  fourth  request :  "  If  it  was  void,  any 
creditor  could  pursue  it.  K  void,  it  did  not  pass  the  title 
out  of  Benedict,  except  as  it  is  governed  by  our  statute." 

In  relation  to  the  sixth  request :  "  The  first  paragraph  is 
true  as  a  proposition  of  law.  These  fraudulent  convey- 
ances to  avoid  a  particular  claim  are  by  our  statute  limited 
to  such  persons  and  claims." 

In  relation  to  the  seventh  request :  "  By  the  statute  of 
1863  the  husband  was  entitled  to  the  rents  and  profits  of 
his  wife's  real  estate  and  the  use  of  her  personal  property. 
It  is  for  you  to  say  if  there  are  any  facts  that  bring  that 
within  this  case.  As  against  creditors  it  would  be  void.  It 
is  for  you  to  inquire  if  any  creditors  complain.  It  is  void 
as  to  the  Burr  claim,  if  that  is  ever  put  into  judgment. 
Who  is  there  here  to  complain  ?  " 

In  relation  to  the  eighth  request :  "  That  is  correct,  as 
against  creditoi*s.  The  question  is,  where  are  they  and  who 
are  they  ?  " 

In  relation  to  the  ninth  request :    "  It  is  a  correct  propo- 
sition of   law.      Property  can  not  be  conveyed  in  large 
amounts  for  a  pepper-com.     The  question  is,  where  are  the 
Vol.  I.— 2 
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creditor?  It  is  not  enough  to  speak  of  them  on  paper. 
Where  are  they  in  court  that  do  complain  or  can  com- 
plain?" 

In  relation  to  the  tenth  request :  "  It  is  a  connect  legal 
proposition.  If  Benedict,  when  the  note  fell  due,  had 
property,  they  should  have  pursued  his  property.  All  that 
refers  to  the  Burr  suit ;  as  I  have  said,  our  statute  confines 
the  invalidity  to  the  person  sought  to  be  defrauded,  to  wit, 
to  the  holders  of  the  Burr  claim." 

In  relation  to  the  thirteenth  request :  "  If  you  think  the 
defendants  knew  they  were  not  liable,  and  promised  to  pay, 
that  renews  the  obligation." 

The  defendants  did  not  request  the  court  to  charge  in 
writing,  and  no  exception  to  such  omission  was  taken  at 
the  time,  nor  until  the  filing  of  the  present  motion.  The 
judge  read  the  requests  to  charge  to  the  jury,  and  charged 
upon  each  one  orally  as  he  read  them. 

The  jury  having  returned  a  verdict  for  the  plaintiffs,  the 
defendants  moved  for  a  new  trial  for  errors  in  the  charge  of 
the  court  and  in  the  omission  to  charge  as  requested. 

L,  2>.  Brewster  and  S,  Tweedy^  in  support  of  the  motion, 
contended  that  it  was  the  duty  of  the  plaintiffs,  if  they 
would  hold  the  defendants  on  their  guaranty,  to  have 
brought  suit  against  Benedict,  or  to  show  his  utter  insol- 
vency, or  to  prove  a  waiver  of  such  proceedings  by  the 
defendants ;  that  the  court  erred  in  charging  the  jury  that 
a  conveyance  of  his  property  by  Benedict  to  defraud  a 
particular  creditor  was  void  only  against  that  creditor ;  that 
such  a  conveyance  being  void  against  all  creditors,  and 
therefore  against  the  plaintiffs,  the  latter  could  have 
attached  the  property  and  thus  have  secured  payment  of 
the  note ;  that  the  evidence  of  the  parol  agreement  of  the 
guarantors  to  pay  the  debt  themselves,  without  any  pro- 
ceedings against  Benedict,  made  at  the  time  the  note  was 
made,  was  inadmissible  as  varying  the  written  guaranty,  of 
which  the  condition  that  diligence  should  be  used  in  col- 
lecting the  note  of  the  maker  was  a  vital  part;  that  it 
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could  not  be  admitted  to  prove  a  waiver  of  such  proceed- 
ings as  it  would  be  equally  in  conflict  with  the  written  con- 
tract; and  that  the  omission  of  the  judge  to  charge  in 
writing  upon  the  points  presented  in  the  written  requests 
of  the  defendants,  such  written  charge  being  required  by- 
statute,  was  a  ground  for  granting  a  new  trial. 

ET.  S.  Sanford  and  U.  W.  Seymour^  with  whom  was 
TT.  F,  Taylor^  contra,  contended  that  it  was  not  necessary 
to  proceed  against  the  maker  of  the  note  by  reason  of  his 
insolvency ;  that  if  he  was  not  insolvent,  such  proceeding 
had  been  waived  by  the  defendants,  who  were  the  actual 
debtors,  they  having  agreed  that  the  note  should  not  be 
collected  of  the  maker  but  that  they  would  pay  it  them- 
selves ;  that  their  agreement  to  this  effect,  though  it  might 
not  be  admissible  to  vary  the  written  contract,  was  yet 
admissible  to  prove  a  waiver ;  that  it  did  not  affect  the  case 
that  it  was  made  at  the  same  time  with  the  note,  as  it  is  a 
well  established  rule  that  an  endorser  may,  at  the  time  of 
his  endorsement,  make  a  parol  waiver  of  demand  and 
notice ;  that  this  agreement  could  operate  as  an  estoppel  on 
the  defendants,  if  in  no  other  way ;  that  the  charge  of  the 
judge  with  regard  to  the  effect  of  a  fraudulent  conveyance 
upon  other  creditors  was  in  accordance  with  the  language 
of  our  statute  as  to  fraudulent  conveyances;  that  if  the 
judge  was  wrong  in  this  or  any  other  of  his  rulings  the 
court  could  see  clearly  that  justice  had  been  done  by  the  ver- 
dict, and  that  where  this  was  the  case  a  new  trial  would  not 
be  granted. 

LooMis,  J.  On  the  25th  day  of  November,  1871,  Charles 
Benedict  gave  his  note  to  the  plaintiffs  for  the  sum  of  seven 
thousand  dollars,  payable  on  demand,  with  interest  semi- 
annually and  taxes.  On  the  back  of  this  note  was  the 
following  written  guaranty,  signed  by  each  of  the  defen- 
dants:— "For  value  received,  we  jointly  and  severally 
guarantee  the  within  note  good  and  collectible  until  paid." 

Although  the  declaration  has  a  wider  sweep,  yet  it  is  con- 
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ceded  that  the  plaintiffb  must  recover,  if  at  all,  upon  the 
contract  of  guaranty  alone.  All  other  grounds  of  action 
are  excluded  by  the  decision  of  this  court  when  this  case 
was  previously  before  it.    Allen  v.  Bimdle^  45  Conn^  628. 

Guaranties  are  either  absolute  or  conditional.  If  A 
guarantees  the  collectibility  or  goodness  of*  E*%  note  to  (7, 
he  does  not  absolutely  guarantee  its  payment,  but  only  that 
he  will  pay  it  in  the  event  that  C  shall  test  the  collectibility 
or  goodness  of  the  note  by  regular  prosecution  of  suit 
against  jS,  and  shall  be  unable  by  due  and  reasonable  dili- 
gence to  enforce  its  payment.  2  Daniels  on  Negotiable 
Instruments,  §  1769.  In  Edward*  on  Bills  (2d  Ed.,  side 
p.  238,)  the  doctrine  is  more  fully  stated  as  follows : — "  A 
guaranty  that  a  note  is  collectible  is  a  conditional  promise 
binding  upon  the  guarantor  only  in  case  of  diligence.  In 
order  to  perfect  the  obligation  so  as  to  render  him  liable 
thereon,  the  guarantee  must  use  diligence  in  the  endeavor 
to  collect  his  note,  for  it  is  a  condition  precedent.  In  other 
words,  the  obligation,  which  is  inchoate,  does  not  become 
absolute  until  the  guarantee  has  performed  the  condition  on 
his  part ;  and  it  seems  that  if  he  fails  to  perform  the  condi- 
tion precedent,  so  that  in  fact  no  obligation  accrues  and 
becomes  perfect  against  the  guarantor,  even  a  subsequent 
and  express  promise  to  pay  will  not  render  him  liable 
thereon." 

In  fixing  liability  on  such  a  guaranty  coui'ts  of  high 
authority,  notably  those  of  the  state  of  New  York,  hold 
that  the  only  evidence  that  the  note  is  not  collectible  is  the 
failure  of  legal  proceedings,  diligently  pursued,  to  result  in 
collection.  Moakley  v.  Biggs',  19  Johns.,  69;  Thomas  v. 
Woods,  4  Cow.,  173 ;  Taylor  v.  Bullen,  6  Cow.,  624 ;  Cump- 
Hton  V.  McNair,  1  Wend.,  457 ;  White  v.  Case^  13  Wend., 
543;  Loveland  v.  Shepard,  2  Hill,  139;  Vdnderveer  v. 
Wright,  6  Barb.,  547 ;  Newell  v.  Fowler,  23  Barb.,  92 ;  G-al- 
lagher  v  White,  31  Barb.,  92 ;  Mosier  v.  Waful,  56  Barb., 
80 ;   Craig  v.  Barkis,  40  N.  York,  181. 

And  the  same  rule  has  been  adopted  by  the  courts  of  Wis- 
consin, Michigan  and  several  other  states.    Borden  v.  Qilbert, 
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13  Wis.,  670 ;  Bossman  v.  Akeley,  89  Mich.,  710.  In  the  latter 
case  CooLEY,  J.,  giving  the  opinion  of  the  court,  after  an 
able  review  of  the  authorities  in  the  several  states,  referring 
to  the  New  York  doctrine,  says : — "  We  believe  that  rule  to 
be  reasonable  and  to  accord  with  the  general  understanding 
of  the  parties  when  such  guaranties  are  given.  The  under- 
taking that  a  note  is  collectible,  means  that  if  legal  proceed- 
ings for  collection  are  diligently  prosecuted  at  law  they 
shall  result  in  collection.  It  does  not  mean  that  the  maker 
of  the  note  is  responsible  or  shall  remain  responsible,  but 
that  the  debt  shall  be  collected  if  the  proper  steps  are 
promptly  taken  for  the  purpose.  It  may  be  that  an  officer 
would  find  attachable  property  where  the  witnesses  knew 
of  none ;  it  may  be  that,  with  the  large  exemptions  allowed 
by  law,  the  debtor  would  choose  to  make  payment  rather 
than  have  the  judgment  stand  against  him,  even  when 
payment  could  not  be  enforced." 

On  the  other  hand,  the  courts  of  Ohio,  Pennsylvania, 
Massachusetts,  Maine  and  Vermont,  while  construing  such 
a  guaranty  in  substantially  the  same  manner,  yet  hold  that 
it  is  not  necessary  to  institute  a  suit  if  the  maker  is  insol- 
vent, and  they  allow  proof  of  the  waiver  of  the  condition 
by  the  guarantor.  Stone  v.  Rockefeller^  29  Ohio  St.,  625 ; 
McDoal  V.  Yeomans^  8  Watts,  861 ;  McOlurg  v.  Foyer ^  15 
Penn.  St.,  298 ;  MileB  v.  LinnelU  97  Mass.,  298 ;  GHllighan 
V.  Boardman^  29  Maine,  79 ;  Wheeler  v.  Lewis^  11  Verm., 
265 ;  Bull  v.  Bli%s,  80  Verm.,  127 ;  Dana  v.  Conant,  id.,  246. 

It  is  difficult  to  determine  on  which  side  is  the  weight  of 
legal  authority.  The  question  in  this  state  may  perhaps  be 
regarded  as  an  open  one.  The  only  importance  it  has  for 
the  purposes  of  the  present  case  is  its  bearing  upon  the 
question  of  evidence  and  upon  the  duty  of  the  court  rela- 
tive to  the  thirteenth  written  request.  If  we  adopt  the 
New  York  rule,  it  would  logically  require  all  evidence  of 
waiver  to  be  rejected  and  a  subsequent  promise  by  the 
defendants  would  not  relieve  the  plaintiffs  from  the  conse- 
quences of  their  laches.  We  are  not  prepared  to  accept 
this  rule,  notwithstanding  the  force  of  logic  and  weight  of 
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legal  authority  by  which  it  is  supported.  The  principles 
adopted  by  this  court  in  the  cases  of  Perkins  v.  Catlin^  11 
Conn.,  213,  and  Ransom  v.  Sherwood^  26  Conn.,  437,  and 
the  fact  that  it  seems  more  just  and  equitable  not  to  require 
a  suit,  with  all  its  attendant  expenses  and  trouble,  where 
suit  must  be  vain,  incline  us  so  to  hold,  and  to  allow  under 
some  circumstances  the  diligence  required  by  the  law  to  be 
waived  by  the  party  for  whose  benefit  it  is  required. 
Regard  however  must  always  be  had  to  the  terms  of  the 
contract  of  guaranty.  Where  it  is  so  explicit  as  to  leave 
no  room  for  construction,  that  is,  where  the  exact  diligence 
required  is  all  stipulated  in  the  contract — ^in  such  case, 
though  vain,  the  steps  pointed  out  must  all  be  taken,  for 
the  reason  that  the  court  will  not  dispense  with  what  the 
parties  have  explicitly  agreed  to.  Dwight  v.  Williams^  4 
AlcLean,  581 ;  Moakley  v.  BiggSj  19  Johns.,  69 ;  Uddt/  v. 
Stanton,  21  Wend.,  255. 

Accepting  for  the  purposes  of  this  case  the  more  liberal 
rule  for  the  benefit  of  the  plaintiffs,  we  must  nevertheless 
hold  the  guaranty  a  conditional  one,  and  that  the  condition 
is  precedent  and  an  essential  part  of  the  contract,  and  that 
the  burden  of  proof  was  therefore  on  the  plaintiffs  to  show 
by  appropriate  evidence,  either  that  they  first  exhausted  all 
legal  remedies  without  success,  or  that  the  maker  was 
insolvent,  or  that  the  guarantors  in  some  proper  manner 
waived  the  legal  proceedings. 

The  plaintiffs,  in  lieu  of  a  strict  performance  of  the  con- 
dition, relied  upon  two  claims : — 1st,  that  the  maker  of  the 
note  at  the  commencement  of  the  present  suit  was  notori- 
ously and  utterly  insolvent,  and  2d,  that  it  was  understood 
between  the  maker,  guarantors  and  payees  of  the  note  at 
the  time  of  its  execution  and  delivery,  that  the  maker  had 
signed  it  without  consideration,  at  the  request  and  for  the 
accommodation  of  the  guarantors,  and  upon  their  promise 
that  they  would  take  care  of  it  and  pay  it  within  a  short 
time  from  its  date. 

The  questions  arising  under  the  first  claim  will  be  here- 
after considered  in  connection  with  the  charge  to  the  jury. 
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The  second  claim  will  be  considered  first,  in  connection 
with  the  objections  to  the  admissibility  of  the  testimony 
offered  by  the  plaintiffs  to  sustain  it.  The  motion  states 
the  evidence  as  follows : — 

The  plaintiffs  offered  evidence  in  chief  to  prove  that 
some  time  prior  to  November,  1871,  the  Bartram  &  Fanton 
Sewing  Machine  Company  was  indebted  to  the  plaintiffia  in 
the  sum  of  $7,000  and  was  being  pressed  for  payment ;  that 
William  P.  Seeley,  one  of  the  defendants,  and  who  was 
acting  and  managing  for  the  company,  of  which  he  was  a 
stockholder,  in  paying  off  its  debts,  proposed  to  the  plain- 
tiffs, that  as  the  company  would  want  to  use  what  ready 
money  it  had,  it  would  get  up  a  note  and  get  some  one  to 
sign  it,  whom  the  stockholders,  or  some  of  them,  would 
indemnify,  and  would  sign  as  guarantors  on  the  back  of  the 
note,  and  that  they  thought  they  could  get  Charles  Bene- 
dict to  let  them  use  his  name;  that  thereafter  Charles 
Hull,  one  of  the  defendants,  and  also  a  stockholder  in  the 
company,  went  to  Benedict  for  the  purpose  of  inducing 
him  to  lend  his  name  as  maker  of  the  proposed  note,  and 
for  that  purpose  promised  him  that  he  should  never  be 
called  upon  to  pay  the  note  and  that  no  harm  should  ever 
come  to  him  on  account  of  his  signing  it,  but  that  the 
guarantors  would  pay  it ;  that  afterwards  Hull  and  Seeley 
gave'  the  note  to  the  plaintiffs  in  accordance  with  their 
proposition  so  to  do,  and  they  and  the  other  guarantors,  all 
of  whom  were  stockholders  in  the  company,  told  the  plain- 
tiffs that  they  had  got  Benedict's  name,  and  had  agreed  to 
protect  him  and  to  pay  the  note  and  that  no  harm  should 
come  to  him  from  signing  it,  and  that  the  plaintiffs  accepted 
the  note  in  payment  of  their  claim  against  the  company ; 
that  afterwards  Benedict  also  informed  the  plaintiffs  that 
the  defendants  had  promised  to  protect  him,  and  that  it  was 
agreed  when  he  signed  the  note  that  he  was  not  to  pay  it 
and  should  have  no  trouble  with  it,  but  that  the  parties 
who  signed  on  the  back  of  it  should  take  care  of  it. 

That  part  of  the  evidence  which  details  a  conversation 
between  the  plaintiffs  and  Benedict,  after  the  transaction, 
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and  not  in  the  presence  of  the  defendants,  wherein  Bene- 
dict told  the  plaintiffs  "that  the  defendants  had  promised 
to  protect  him,  and  that  it  was  agreed  when  he  signed  the 
note  that  he  was  not  to  pay  it,  and  should  have  no  trouble 
with  it,  but  that  the  parties  who  signed  on  the  back  of  it 
should  take  care  of  it,"  was  not  only  matter  inter  alios^  but 
as  against  the  defendants  pure  hearsay  evidence  which  was 
too  clearly  inadmissible  to  justify  discussion. 

Most  of  the  remaining  evidence  objected  to  goes  to  estab- 
lish at  the  very  inception  of  the  note  a  verbal  agreement  in 
direct  conflict  with  the  written  guaranty.  But  we  must  not 
fail  to  give  due  prominence  and  consideration  to  the  express 
disclaimer  on  the  part  of  the  plaintiffs  and  the  court  that 
the  evidence  was  offered  or  received  for  the  purpose  of  con- 
tradicting the  note  or  guaranty,  but  only  to  excuse  the 
plaintiffs'  failure  to  test  the  collectibility  of  the  note  by 
first  bringing  suit  against  the  maker. 

But  notwithstanding  the  disclaimer  it  seems  to  us  that 
the  evidence  was  admitted-  in  violation  of  the  spirit  and 
reason  of  the  rule,  and  it  had  the  precise  effect  which  would 
result  from  a  material  change  in  the  contract. 

But  it  may  be  suggested  that  if  parol  evidence  of  a  subse- 
quent promise  does  not  vary  the  contract,  neither  will  an 
antecedent  or  contemporaneous  verbal  agreement.  We 
think  however  there  is  good  ground  for  a  distinction 
between  antecedent  and  subsequent  transactions  in  this 
regard,  arising  from  the  reason  of  the  rule  which  excludes 
parol  evidence  and  which  merges  all  previous  conversations 
and  negotiations  in  the  deliberate  language  of  the  written 
contract.  To  adopt  the  language  of  Judge  Nott,  in 
McDovxdl  V.  Beckley^  2  Constitutional  Reports  (S.  C),  265, 
— "  The  various  conceptions  of  different  minds  on  the  same 
subject,  the  liability  of  all  persons  to  forgetfulness,  the 
influence  of  passion,  prejudice  or  interest,  render  un- 
written contracts  at  all  times  uncertain.  But  litera  scripta 
manet.  It  cannot  change  with  times  and  circumstances, 
and  when  a  contract  is  I'educed  to  writing,  the  law  presumes 
the  writing  to  contain  the  whole  agreement."     In  Stone  v. 
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Rockefeller^  29  Ohio  St.,  626,  which  was  an  action  on  a 
written  guaranty  of  the  collectibility  of  a  note,  the  court 
say : — "  The  law  will  not  supply  any  condition  which  is  not 
incorporated  into  the  agreement,  or  fairly  implied  from  the 
language  used;  and  in  the  absence  of  fraud,  accident  or 
mistake,  it  is  presumed  conclusively  that  the  terms  of  the 
contract,  as  agreed  between  the  parties  at  the  time,  are  fully 
expressed  in  the  written  guaranty." 

But  the  plaintiffs  in  effect  say,  we  do  not  vary  the  con- 
tract between  us  and  the  defendants ;  there  it  is,  intact  on 
the  back  of  the  note;  we  base  our  action  upon  it.  But 
how*  is  it  preserved  intact  ?  From  the  same  transaction, 
from  the  same  conversation,  at  the  same  time  and  place, 
between  the  same  parties,  and  upon  the  same  subject 
matter,  the  court  allows  to  be  proved  two  contracts,  side 
by  side,  one  written,  the  other  verbal;  on^  a  conditional 
guaranty,  the  other  an  absolute  promise  to  pay  the  note 
without  any  condition  whatsoever.  But  which  is  to  pre- 
vail ?  Why,  the  written,  of  course,  say  the  plaintiffs.  But 
how?  Only  in  name,  while  the  contemporaneous  verbal 
contract  under  cover  of  the  doctrine  of  waiver  in  effept 
nullifies  it.  Now  it  seems  to  us  that  this  is  a  case  for  the 
application  of  the  presumption  that  the  whole  of  the  agree- 
ment was  committed  to  writing.  This  case  strikingly 
illustrates  the  necessity  and  wisdom  of  the  rule.  There 
never  was  an  instance  of  more  direct  and  palpable  contrti- 
diction.  It  is  incredible  that  the  parties  talked  one  thing 
and  wrote  another  so  different  at  the  same  time  and  place 
and  with  the  same  motives.  If  any  waiver  was  agreed  to 
and  any  promise  made,  it  was  most  natural  to  insert  it  in 
the  writing.  But  afterwards,  with  a  change  of  circumstan- 
ces and  motives,  it  is  reasonable  to  expect  that  parties  may 
waive  some  provision  of  a  previously  written  contract ;  so 
that  a  contemporaneous  and  subsequent  waiver  do  not  rest 
on  the  same  ground. 

In  Q-oodtoin  v.  Buchman^  11  Iowa,  808,  cited  by  the 
plaintiffs  to  support  the  admission  of  this  evidence,  there  is 
a  clause  in  the  opinion  which  seems  to  concede  that  there  is 
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ground  for  the  diatinction  which  we  have  been  discussing. 
That,  like  the  case  at  bar,  was  an  action  on  a  guaranty  of 
the  collectibility  of  a  note.  The  waiver  relied  upon  was, 
^Hhat  after  the  note  matured  the  defendant  told  the 
plaintiff  not  to  sue  it  and  that  he  would  pay  it  himself.'' 
Wbight,  J.,  in  giving  the  opinion,  says: — ''Treated  as  a 
conditional  promise,  the  guarantor,  as  a  general  rule,  is 
bound  only  in  the  event  that  the  holder  shall  use  diligence 
to  collect  it  of  the  maker.  But  that  the  use  of  this  dili- 
gence may  be  waived  by  the  guarantor  we  have  no  doubt. 
And  if,  at  his  instance  and  request  and  upon  faith  of  his 
promise,  the  diligence  is  not  used,  he  is  liable.  It  may  he 
admitted  that  a  parol  agreement^  made  at  thie  time  of  the 
guaranty^  to  waive  the  ttse  of  diligence^  would  not  he  admissi- 
ble because  of  its  conflict  with  the  written  agreement.  ♦  ♦ 
In  this  case,  however,  the  proof  in  no  sense  contradicted 
the  written  guaranty,  any  more  than  proof  of  the  waiver  of 
laches  in  the  case  of  an  ordinary  indorsement  of  negotiable 
paper." 

The  case  of  Cowles  v.  Townsend  ^  Milliken^  81  Ala., 
183,  is  distinguishable  from  the  case  at  bar  in  several 
respects,  yet  the  reasoning  of  Stone,  J.,  in  giving  the 
opinion,  we  think  is  applicable.  It  was  an  action  by  payees 
against  the  acceptor  of  a  bill  of  exchange,  in  which  the 
defendant  offered  to  prove  by  parol  that  he  accepted  the 
bill  under  a  verbal  agreement  with  the  payees  to  the  effect 
that,  if  the  bill  was  not  paid  at  maturity,  the  payees  should 
not  call  upon  him  until  they  had  prosecuted  the  drawers  to 
judgment  or  insolvency  and  used  all  proper  means  to  collect 
the  same.  The  judge  says : — "  The  contract  declared  on  in 
this  case  is  an  absolute  primary  obligation  to  pay  money. 
The  testimony  which  the  court  rejected  was  offered  with  a 
view  of  proving  a  contemporaneous  oral  agreement  of  the 
parties,  that  the  liability  of  the  appellant  was  not  absolute 
and  primary,  but  contingent  and  secondary.  Thus  viewed 
a  more  palpable  attempt  to  vary  by  parol  the  terms  of  a 
written  contract  cannot  be  presented.*' 

We  have  not  been  able  to  find  any  case  where  a  parol 
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contemporaneous  agreement  was  admitted  for  the  purpose 
of  showing  waiver  in  an  action  upon  a  written  guaranty 
like  the  one  under  consideration.  It  is  claimed  however  by 
the  plaintiffs  that  the  law  is  well  settled  that  an  indorser  of 
a  note  may  by  parol  waive  demand  of  payment  and  notice 
of  dishonor  of  a  bill,  and  that  it  may  even  be  inferred  from 
circumstances,  and  the  authorities  they  cite  undoubtedly 
sustain  the  claim.  But  such  a  waiver  is  a  different  thing 
from  the  waiver  of  the  collectibility  of  a  note  prescribed  by 
the  parties  in  their  contract ;  and  a  waiver  of  a  condition  in 
the  contract  at  its  inception  is  very  different  from  that 
founded  on  subsequent  transactions  or  promises.  And,  as 
to  waiver  of  demand  and  notice  in  the  case  of  an  indorser, 
it  ought  to  be  remarked  that  in  Leffingwell  v.  White^  1 
Johns.  Cas.,  99,  Mintum  v.  Fisher^  7  Cal.,  673,  and  Yeager 
V.  Farwell^  13  Wall.,  6,  it  was  held  "  that  as  the  written 
indorsement  is  the  highest  and  best  evidence  of  the  in- 
dorser's  contract,  it  could  not  be  varied  or  modified  by  a 
parol  promise,  and  that  consequently  a  contemporaneous 
verbal  promise  by  the  indorser,  to  pay  the  note  in  the  event 
the  maker  did  not,  would  not  dispense  with  notice  of  dis- 
honor." But  we  concede  that  this  view  is  against  the 
preponderance  of  legal  authority. 

Among  the  ablest  opinions  in  opposition  to  the  above 
proposition  is  that  of  Judge  Loweie,  in  Barclay  v.  Weaver^ 
19  Penn.  St.,  396,  where  it  was  held  that  a  contemporaneous 
verbal  promise  by  an  indorser  to  pay  the  note  will  dispense 
with  notice  of  dishonor.  But  we  think  the  reasoning  in 
support  of  this  decision  suggests  sufficient  grounds  for 
distinguishing  the  case  from  the  one  at  bar,  so  that  it  does 
not  essentially  impair  the  strength  of  our  position.  The 
same  judge  had  decided  the  other  way  in  the  court  below, 
and  when  the  question  came  to  the  Supreme  Court  for 
review,  he  said : — "  My  error  consisted  in  the  assumption 
that  the  law  regards  an  indorsement  as  a  written  contract 
to  pay  on  condition  that  the  usual  demand  be  made  and 
notice  given.  It  is  not  so.  For  where  the  indorser  is  him- 
self the  real  debtor,  as  in  the  case  of  accommodation  notes 
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and  bills,  or  has  taken  an  assignment  of  all  the  property  of 
the  maker  as  security  for  his  indorsement,  or  where  he  can 
have  no  remedy  against  the  maker,  or  in  the  case  of  the 
drawer  of  a  bill  of  exchange  where  the  drawee  is,  and 
during  the  currency  of  the  bill  continues  to  be,  without 
funds  of  the  drawer,  demand  and  notice  are  not  necessary. 

*  *  The  most  therefore  that  can  be  said  of  an  indorse- 
ment of  negotiable  paper  is,  that  from  it  there  is  implied  a 
contract  to  pay  on  condition  of  the  usual  demand  and 
notice;  and  that  this  implication  is  liable  to  be  changed 
on  the  appearance  of  circumstances  inconsistent  with  it, 
whether  those  circumstances  be  shown  orally  or  in  writing. 
But  it  may  well  be  questioned  whether  the  condition  of 
demand  and  notice  is  truly  part  of  the  contract,  or  only  a 
step  in  the  legal  remedy  upon  it."  Then,  after  a  very  able 
argument  to  sustain  this  position,  the  opinion  concludes  as 
follows : — "  It  seems  therefore  that  the  duty  of  demand  and 
notice  in  order  to  hold  an  indorser,  is  not  a  part  of  the 
contract,  but  a  step  in  the  legal  remedy,  that  may  be  waived 
at  any  time,  in  accordance  with  the  maxim,  quilibet  potest 
renuneiare  juri  pro  se  introducto.  And  certainly  an  indorse- 
ment is  not  regarded  as  a  written  contract  so  far  as  to  pre- 
vent oral  proof  that  its  terms  differ  from  the  ordinary 
contract  of  indorsement." 

If  the  above  reasoning  is  correct,  then  it  is  clear  that  all 
the  authorities  cited  by  the  plaintiffs  relative  to  the  waiver 
of  demand  and  notice  as  to  indorsers  of  notes  have  no  force 
or  pertinency  in  the  case  at  bar,  for  the  authorities  (without 
an  exception  we  believe)  hold  that  in  a  written  guaranty 
like  the  one  now  under  consideration,  the  collectibility  of 
the  note  by  legal  proceedings  is  not  only  an  essential  part 
of  the  contract,  but  a  condition  precedent  to  the  right  of 
recovery ;  the  only  difference  being  on  the  question  whether 
it  is  possible,  without  making  a  new  and  independent  con- 
tract, to  waive  the  test  of  collectibility  by  actual  suit,  or 
whether  the  fact  of  insolvency  will  excuse  the  bringing  of 
the  suit.  We  conclude  therefore  that  the  evidence  referred 
to  was  not  admissible  to  show  a  waiver  of  an  essential  part 
of  the  written  contract. 
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But  it  was  claimed  in  the  argument  that,  if  not  admissible 
to  show  waiver,  it  would  be  to  estop  the  defendants  from 
insisting  on  the  condition.  We  think  however  that  the 
same  reasoning  applies  to  the  latter  as  to  the  former,  and 
with  equal  strength.  And  in  lieu  of  a  more  particular  dis- 
cussion of  the  doctrine  of  estoppel  as  applicable  to  such  a 
case,  we  cite,  as  furnishing  strong  confirmation  of  our  posi- 
tion, the  case  of  Insurance  Co.  v.  Mowry^  96  U.  S.  Reps., 
644,  where  it  was  held  (Mr.  Justice  Field  giving  the 
opinion,)  that  "promissory  representations  as  to  future 
action  dependent  upon  a  contract  to  be  entered  into,  do  not 
create  an  estoppel.  A  promise  of  agents  of  an  insurance 
company,  that  if  a  party  will  take  out  a  policy  he  shall  be 
notified  when  to  pay  the  annual  premiums  before  he  shall 
be  required  to  pay  them,  will  not,  although  such  notice  is 
not  given,  estop  the  company  from  setting  up  the  forfeiture 
which,  according  to  the  terms  of  the  policy  subsequently 
accepted,  was  incurred  on  the  non-payment  of  the  premium 
when  due.  The  policy  as  issued  and  accepted  must,  in  a 
court  of  law,  be  taken  as  expressing  the  final  agreement  of 
the  parties,  and  as  merging  all  previous  verbal  stipulations. 
For  compliance  with  arrangements  respecting  future  trans- 
actions, parties  must  provide  by  stipulations  in  their  agree- 
ments when  reduced  to  writing.  The  doctrine  carried  to 
the  extent  for  which  the  assured  contends  would  subvert 
the  salutary  rule,  that  the  written  contract  must  prevail 
over  previous  verbal  arrangements,  and  open  the  door  to  all 
the  evils  which  that  rule  was  intended  to  prevent."  Citing 
White  V.  Ashton^  61  N.  York,  280,  which  is  in  point,  and 
other  authorities. 

The  other  reason  given  by  the  plaintiffs  for  not  attempt- 
ing to  collect  the  note  out  of  Benedict  was,  that  the 
attempt  would  be  vain  by  reason  of  insolvency,  and  this 
fact  they  offered  evidence  to  prove.  On  the  contrary,  as 
the  motion  states,  "  the  defendants  offered  evidence  to  prove 
that  Benedict,  at  the  time  he  signed  the  note,  was  of  abun- 
dant pecuniary  ability  to  pay  the  same ;  that  from  that  time 
continuously  until  April  28th,  1873,  more  than  $30,000 
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worth  of  property  in  Danbury  stood  in  Benedict's  name  and 
belonged  to  him ;  that  on  that  day  he  transferred  all  of  his 
property  to  his  wife,  who  still  holds  possession  of  more 
than  $25,000  worth  of  it ;  that  the  only  consideration  for 
this  transfer  was  the  purchase  by  Mrs.  Benedict,  in  1868,  of 
certain  debts  amounting  to  $23,000  in  favor  of  certain 
creditors  against  her  husband  for  fifteen  per  cent,  of  the 
face  value  of  the  same,  and  a  debt  of  $4,500  due  from 
Benedict  to  Mrs.  Benedict's  father  and  which  had  been  set 
out  to  Mrs.  Benedict  upon  the  distribution  of  her  father's 
estate ;  that  Mr.  and  Mrs.  Benedict  were  married  in  1828, 
and  that  the  money  with  which  she  purchased  the  debts 
was  the  proceeds  of  property  given  to  her  by  her  husband 
at  a  time  when  he  was  not  indebted ;  that  the  transfer  was 
made  because  one  Burr  had  three  days  previously  brought 
a  suit  against  Benedict  for  the  claimed  illegal  use  of  a 
patent  right,  and  that  Mr.  Taylor,  one  of  the  plaintiffs, 
drew,  witnessed  and  took  the  acknowledgment  of  the  deed. 
It  was  conceded  that  the  plain tiflfe  had  been  the  holders  of 
the  note  continuously  since  its  inception,  and  that  Mr. 
Taylor  had  advised  Benedict  not  to  pay  it  as  it  would  be 
unfair  and  unjust." 

Upon  the  evidence  in  the  case  the  defendants  claimed, 
and  asked  the  court  to  charge  the  jury,  that  if  they  found 
the  facts  concerning  the  transfer  from  Benedict  to  his  wife 
as  claimed  by  the  defendants,  such  transfer  was  void  as  to 
the  plaintiffis ;  that  the  plaintiffs  could  still  have  collected 
the  note  in  suit  out  of  the  property,  and  that  it  was  their 
duty  to  have  done  so ;  that  if  the  jury  found  the  facts  as 
claimed  by  the  defendants,  then  Benedict  was  still  solvent 
when  the  present  suit  was  brought,  so  far  as  the  plaintiffs 
were  concerned ;  and  that,  if  this  was  not  so,  the  plaintiffs 
had  by  their  own  fraudulent  co-operation  with  Benedict  in 
the  transfer,  rendered  him  insolvent,  and  therefore  could 
not  recover  of  the  defendants.  The  court  refused  so  to 
charge,  but  charged  as  follows : — "  It  is  a  question  of  fact 
for  you  to  decide,  whether  or  not  Benedict  was  insolvent 
when  this  suit  was  brought.     The  defendants  claim  that  he 
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was  not  insolvent,  because  the  transfer  of  April  28tli,  1878, 
was  fraudulent  and  void.  If  you  find  the  transfer  was 
made  to  defraud  Burr,  it  would  be  void  as  to  that  claim, 
but  our  statute  prevents  it  from  being  void  as  to  any  one 
except  him  whose  debt  was  sought  to  be  avoided.  It  is 
claimed  that  the  transfer  is  void  for  inadequacy  of  price,  as 
to  creditors.  I  don't  understand  that  any  creditors  are  here 
asking  to  be  heard.  I  think  that  the  transfer  should  be 
treated,  so  far  as  this  suit  goes,  as  a  valid  transfer.'^ 

The  court  also,  in  charging  the  jury  in  reference  to  the 
fourth,  sixth  and  tenth  written  requests  of  the  defendants, 
in  different  forms  of  expression  re-iterated  and  emphasized 
the  idea  that  under  our  statute  no  transfer  of  property 
would  be  invalid  against  any  existing  creditor  unless  it  was 
made  with  the  specific  intent  to  defraud  such  creditor. 
And  the  jury  must  have  understood  that  though  they 
should  find  that  Benedict  conveyed  his  property  to  his 
wife  with  the  fraudulent  intent  to  avoid  the  Burr  claim, 
yet  the  plaintiffs,  though  then  his  creditors,  could  not 
attach  and  hold  the  property  in  a  suit  upon  the  note  in 
question. 

Is  this  correct?  The  statute  (Revision  of  1875,  p.  845, 
sec.  1,)  is  as  follows : — "  All  fraudulent  conveyances,  suits, 
judgments,  executions,  or  contracts,  made  or  contrived 
with  intent  to  avoid  any  debt  or  duty  belonging  to  others, 
shall,  notwithstanding  any  pretended  consideration  therefor, 
be  void  as  against  those  persons  only,  their  heirs,  executors, 
administrators  or  assigns,  to  whom  such  debt  or  duty 
belongs." 

It  was  held  in  Benton  v.  Jones^  8  Conn.,  186,  that  this 
statute  was  substantially  copied  from  that  of  the  13  Eliz., 
c.  5,  and  must  receive  a  similar  construction.  And  in 
regard  to  the  latter,  and  to  similar  statutes  in  other  states, 
it  is  well  settled  that  "  it  is  not  necessary  to  establish  a 
specific  design  to  delay,  hinder  or  defraud  the  particular 
creditor  who  assails  the  transfer,  for  the  intent  to  delay, 
hinder  or  defraud  one  particular  creditor,  renders  the  trans- 
fer void  as  to  all."    Bump  on  Fraudulent  Conveyances,  28 ; 
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Miner  v.  Warner^  2  Grant,  448 ;  Hoke  v.  Henderson^  3  Dev., 
(N.  C)  12 ;  Gruder  v.  Boyles,  1  Brevard,  (S.  C.,)  266 ; 
Warner  v.  Percy^  22  Verm.,  155;  Tubervill  v.  Tipper^ 
Palmer,  415,  (note)';  ifex  v.  Nottingham^  Lane,  42. 

But  our  attention  has  been  called  to  the  difference  of 
phraseology  between  our  statute  and  that  of  13  Eliz. 
While  conceding  that  the  difference  gives  some  color  for  a 
different  construction  and  that  a  strict  and  literal  rendering 
of  our  statute  might  justify  the  charge  of  the  court  below, 
yet  the  following  considerations  will  show  that  the  con- 
struction given  was  not  the  proper  one. 

1.  As  the  statute  was  enacted  "  for  the  suppression  of 
fraud,  the  advancement  of  justice  and  the  promotion  of  the 
public  good,"  it  should  be  liberally  and  beneficially  con- 
strued "  to  suppress  the  fraud,  abridge  the  mischief  and 
enlarge  the  remedy."  Twyne^B  Case^  3  Coke,  80 ;  Bump  on 
Fraudulent  Conveyances,  12. 

2.  The  only  difficulty  in  our  statute  is  that  it  seems  to 
restrict  the  remedy  to  that  creditor  only  whose  debt  was 
intended  to  be  avoided.  But  it  should  be  borne  in  mind 
that  every  person  is  conclusively  presumed  to  intend  the 
natural  and  necessary  consequences  of  his  acts.  If  there- 
fore A  is  indebted  to  jB,  and  also  to  (7,  and  makes  a  fraudu- 
lent conveyance  with  the  specific  intent  to  avoid  the  debt 
to  jB,  the  necessary  effect  is  (and  he  knows  it,)  to  avoid  also 
the  debt  to  O ;  and  so  by  simply  applying  the  proper  rule 
of  evidence,  both  debts  may  be  brought  not  only  within  the 
meaning  but  within  the  very  words  of  the  act. 

3.  The  statute  is  declaratory  of  the  common  law,  which 
is  still  in  force  and  which  "supplements  the  statute  to  the 
end  that  justice  may  be  done."  Bump  on  Fraudulent  Con- 
veyances, 11 ;  Fox  V.  Hilh^  1  Conn.,  295 ;  Benton  v.  Jone%^ 
8  Conn.,  186;  Hall  v.  Sand^  52  Maine,  858;  2  Swift's 
Digest,  (Rev.  ed.,)  260. 

As  to  the  thirteenth  written  request,  relative  to  the  effect 
of  a  subsequent  promise  by  the  guarantors  after  laches  on 
the  part  of  the  guarantee,  it  was  obviously  founded  on  the 
New  York  rule  and  other  decisions  to  which  we  have  re- 
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ferred,  but  which  we  have  not  adopted  to  the  extent  that  is 
assumed  in  the  proposition  referred  to.  We  deem  it  un- 
necessary to  c^iscuss  the  matter  further;  only  we  would 
suggest,  by  way  of  criticism,  that  the  proposition  was  an 
abstract  one,  and  was  not  in  form  based  upon  specific  facts 
claimed  to  have  been  proved,  but,  assuming  that  facts  might 
exist  whereby  the  remedy  was  lost,  the  court  was  asked  to 
rule  as  matter  of  law  that  a  subsequent  promise  could  have 
no  effect.  No  facts  were  conceded  upon  which  the  court 
could  say  that  the  plaintiffis'  remedy  was  lost;  and  it  would 
have  been  unjust  to  the  plaintiffs  so  to  have  assumed  in 
giving  instructions  to  the  jury,  without  making  the  neces- 
sary qualifications. 

As  there  are  other  grounds  for  a  new  trial,  it  will  not  be 
necessary  to  consider  particularly  the  neglect  of  the  court 
to  comply  with  the  statute  (Revision  of  1875,  p.  442, 
sec.  2,)  which  requires  a  written  charge  upon  written 
requests.  To  avoid,  however,  giving  encouragement  to 
such  omissions,  we  will  merely  say  that  it  would  undoubt- 
edly be  ground  for  granting  a  new  trial  unless  waived  by 
the  party  making  the  requests,  or  unless  it  appeared  that  it 
occasioned  no  injury. 

We  have  had  no  occasion  for  considering  the  peculiar 
character  of  the  guarailty,  as  one  of  the  collectibility  of  the 
note  "  till  paid,"  since  the  present  suit  was  brought  before 
any  proceedings  had  been  instituted  for  the  collection  of 
the  note  out  of  the  maker. 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 
Vol.  l.— 3 
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Walter  C.  Quintard,  Treasurer,  vs.  Patrick  Cor- 
coran AND  others. 

A  person  licensed  by  the  county  commissioners  to  sell  intoxicating  liquors 
in  a  certain  town,  gave  a  bond  to  the  treasurer  of  the  town  with  sureties, 
as  required  by  law,  in  the  sum  of  $1,000,  the  condition  of  which  was 
that  if  he  **  should  duly  observe  all  laws  relating  to  intoxicating  liquors '' 
it  should  be  void.    Held— 

1.  That  the  keeping  open  a  place  on  Sunday  where  intoxicating  liquors 
were  exposed  to  sale  was  a  breach  of  the  bond,  although  the  act  was 
forbidden  by  a  statute  with  regard  to  Sunday  and  not  by  that  relating 
to  intoxicating  liquors. 

2.  That  it  was  not  necessary  that  the  bond  should  prcl^ide  in  terms  that 
its  amount  was  to  be  forfeited  upon  a  breach,  that  being  necessarily 
implied. 

3.  That  it  was  not  necessary  that  the  act  constituting  a  breach  of  the 
bond  should  be  merely  an  abuse  of  a  privilege  granted  by  the  license. 

4.  That  it  was  not  necessary  that  the  plaintiff  should  have  sustained  any 
damage  by  reason  of  the  breach  of  the  bond. 

5.  That  the  $1,000  was  the  measure  of  damages. 

It  is  admissible  to  prove  the  time  when  a  certain  occurrence,  foreign  to  Uie 
case,  took  place,  for  the  purpose  of  fixing  by  it  the  time  when  a  certain 
act,  within  the  case,  was  done. 

Civil  action  on  a  bond  given  by  the  defendants  to  the 
plaintiff  as  treasurer  of  the  town  of  Norwalk,  for  the  obser- 
vance of  all  laws  relating  to  intoxicating  liquors  by  the 
defendant  Corcoran,  who  had  been  licensed  by  the  county 
commissioners  to  sell  liquors  in  said  town ;  brought  to  the 
Superior  Court,  and  tried  to  the  jury  before  Hitchcock^  J. 
Verdict  for  the  plaintiff,  and  motions  in  error  and  for  a  new 
trial  by  the  defendants.  The  case  is  sufficiently  stated  in 
the  opinion. 

(?.  Stoddard  and  J.  S.  Seymour^  in  support  of  the  motions. 

L.  D.  Brewster^  and  R.  B.  Scott^  contra. 

Park,  C.  J.  This  is  a  suit  on  a  bond  of  one  thousand 
dollars  given  to  the  treasurer  of  the  county  of  Fairfield,  to 
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which  was  attached  the  following  condition : — "  The  condi- 
tion of  this  obligation  is  such,  that  whereas  the  above 
bounden  Patrick  Corcoran  has  this  day  been  licensed  by 
the  board  of  county  commissioners  of  the  county  of  Fair- 
field to  sell  intoxicating  liquors  in  the  town  of  Norwalk  in 
said  county — now  if  the  said  Patrick  Corcoran  shall  duly 
observe  all  laws  relating  to  intoxicating  liquors  during  the 
time  covered  by  said  license,  and  also  shall  pay  all  damages 
arising  from  sales  of  intoxicating  liquors  made  by  him 
during  said  time,  and  which  shall  be  recovered  from  him 
under  and  pursuant  to  the  provisions  of  part  1,  chap.  14, 
title  16,  of  the  General  Statutes  of  this  state,  then  this 
bond  is  to  be  ¥oid,  otherwise  of  full  force  in  the  law." 

On  the  trial  of  the  case  in  the  court  below  the  defendants 
demurred  to  the  complaint  for  the  following  reasons : — 

1.  Because  the  complaint  and  the  matters  therein  con- 
tained do  not  show  that  the  defendant  Corcoran  has  not 
duly  observed  all  laws  relating  to  intoxicating  liquors,  within 
the  meaning  of  the  statute  in  such  case  provided. 

2.  Because  the  facts  alleged  in  the  complaint  and 
assigned  as  a  breach  of  the  condition  of  said  bond  do  not 
constitute  a  breach  of  said  condition. 

8.     Because  said  bond  is  void  for  uncertainty. 

4.  Because  the  acts  of  said  Corcoran  alleged  to  be  a 
breach  of  the  condition  of  said  bond,  and  a  breach  of  said 
law  relating  to  intoxicating  liquors,  do  not  constitute  an 
abuse  of  any  privilege  conferred  on  him  by  the  license 
recited  in  the  condition  of  said  bond. 

The  court  below  adjudged  the  complaint  to  be  sufficient, 
and  the  case  comes  here  for  a  review  of  that  decision,  as 
well  as  for  a  revision  of  other  rulings  of  the  court  in  the 
trial  of  the  cause  upon  its  merits. 

The  first,  second  and  fourth  grounds  of  demurrer  seem  to 
be  based  upon  the  claim  that  the  offense  charged  in  the 
complaint  is  not  one  relating  to  intoxicating  liquoi'S,  and 
that  therefore  no  breach  of  the  condition  of  the  bond  has 
been  alleged.  But  the  case  of  The  State  v.  Wolfarthy  42 
Conn.,  155,  fully  decides  this  question,  and  adversely  to  the 
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claim  of  the  defendants.  One  of  the  questions  in  that  case 
was  whether  a  prosecuting  agent  appointed  by  the  county 
commissioners  could  lawfully  prosecute  for  a  breach  of  the 
statute  prohibiting  the  keeping  open  on  Sunday  of  any  place 
in  which  it  was  reputed  that  intoxicating  liquors  were  kept 
for  sale.  Prosecuting  agents  had  no  authority  to  prosecute 
other  breaches  of  the  criminal  law  than  those  pertaining  to 
intoxicating  liquors.  The  statute  on  this  subject  is  as 
follows : — "  The  county  commissioners  of  each  county  shall 
appoint  one  or  more  persons  residing  therein  to  be  prose- 
cuting agents,  who  shall  diligently  inquire  into  and  prosecute 
all  violations  of  the  laws  relating  to  the  sale  of  intoxicating 
liquors,*'  &c.  The  court  held  that  the  statute  there  in 
question  was  a  statute  relating  to  the  sale  of  intoxicating 
liquors,  and  that  therefore  the  prosecuting  agent  had 
authority  to  prosecute  the  complaint. 

The  distinction  attempted  to  be  made  between  the  case 
cited  and  the  one  under  consideration  is,  that  that  case  did 
not  require  a  strict  construction  of  the  statute,  while  the 
present  one  does;  that  in  that  case  it  was  a  matter  of 
indifference  to  offenders  who  the  prosecutor  was — ^whether 
the  proceeding  was  instituted  by  a  prosecuting  agent  ap- 
pointed by  the  county  commissioners,  or  by  a  grandjuror 

I    elected  by  the  town. 

We  fail  to  see  the  force  of  this  claim.  The  prosecuting 
agent  either  had  full  authority  to  institute  the  proceeding 

'  in  that  case  or  he  had  none  whatever ;  and  if  he  had  none, 
then  the  proceeding  was  coran  non  judice^  and  was  wholly 
void.  Neither  can  it  be  said  that  it  is  a  matter  of  indiffer- 
ence, either  to  the  law  or  to  the  offenders  themselves, 
(whether  or  not  they  are  prosecuted  according  to  law.  It  is 
(the  endeavor  of  all  courts  that  if  offenders  are  found 
guilty  they  shall  be  found  so  in  conformity  to  the  strict  law 
.  of  the  land.     It  often  occurs  that  judgments  are  reversed 

:  and  new  trials  ordered  on  technical  points  which  could  not 

.  have  done  the  accused  any  harm. 

Again,  the  defendants  claim  that  the  statute,  which  pro- 

•  vides  that  "before  any  person  shall  receive  a  license  he 
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shall  file  with  said  commissioners  a  joint  and  several  bond 
to  said  county  in  one  thousand  dollars,  with  sufficient 
surety,  for  the  due  observance  of  all  laws  relating  to  intox- 
icating liquors,"  is  not  sufficient  of  itself  to  warrant  the 
conclusion  that  if  such  person  does  not  duly  observe  such 
laws  he  shall  forfeit  the  sum  named  in  the  bond,  or  any  part 
thereof;  that  it  is  necessary  that  the  statute  should  go 
further  and  expressly  declare  that  such  shall  be  the  conse- 
quence if  the  licensed  person  shall  not  duly  observe  all 
laws  relating  to  intoxicating  liquors;  that  penal  statutes 
must  be  construed  strictly,  and  that  nothing  can  be  inferred 
beyond  the  strict  letter  of  the  act. 

We  think  there  is  nothing  in  this  claim.  The  statutory 
requirement,  that  before  any  person  shall  receive  a  license 
he  shall  give  a  bond  to  the  county  with  sufficient  surety  for 
the  due  observance  of  all  laws  relating  to  intoxicating 
liquors,  means  that  he  shall  give  a  bond  in  the  usual  form, 
with  a  condition  annexed  thereto  that  if  he  duly  observes 
all  laws  relating  to  intoxicating  liquors  the  bond  shall  be 
void,  but  shall  remain  in  full  force  against  him  if  he  violates 
any  one  of  those  statutes.  Wherever  the  statute  requires 
a  bond  to  be  given  for  the  faithful  performance  of  some 
trust  or  duty,  nothing  more  is  said  in  relation  to  it  than  is 
said  in  this  case.  It  is  never  provided  in  express  terms 
that  if  the  trust  or  duty  is  not  faithfully  performed  the 
bond  shall  be  broken.  This  is  necessarily  involved  in  the 
requirement  that  a  bond  shall  be  given  for  such  faithful 
performance. 

Again,  it  is  said  that  the  bond  is  void  for  uncertainty,  so 
far  as  it  refers  to  laws  relating  to  intoxicating  liquors. 
Those  laws  are  matters  of  statute,  and  the  defendants  could 
have  easily  ascertained  what  they  required  of  them.  Indeed 
they  were  bound  to  inform  themselves  in  order  to  know 
what  acts  their  license  gave  them  the  right  to  do.  There  is 
no  force  in  this  claim. 

Again,  it  is  said  that  the  bond  was  given  on  taking  out  a 
license,  and  its  condition  therefore  can  only  be  broken  by 
the  abuse  of  some  privilege  conferred  by  the  license ;  and 
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that  in  respect  to  the  acts  claimed  to  be  a  breach  of  the 
bond  the  licensed  and  the  unlicensed  stand  upon  the  same 
ground.  According  to  this  claim  it  is  diflBcult  to  see  how 
the  bond  could  be  broken ;  for  a  breach  of  the  bond  must 
necessarily  be  the  doing  of  some  act  that  the  license  gave 
the  licensee  no  right  to  do.  So  far  as  the  abuse  of  some 
privilege  conferred  by  the  license  is  concerned,  what  is  the 
difference  between  selling  intoxicating  liquors  to  a  minor, 
and  keeping  open  a  place  on  Sunday  for  the  sale  of  such 
liquors?  If  it  be  said  that  in  the  one  case  the  licensee  has 
the  right  to  sell  such  liquors  to  certain  persons,  which  act 
the  unlicensed  has  no  right  to  do,  and  that  therefore  selling 
to  a  minor  is  the  mere  abuse  of  his  privilege  to  sell  such 
liquors,  then  it  might  be  said  in  the  other  case,  with  equal 
propriety',  that  the  licensee  has  the  right  to  keep  open  his 
'  place  for  the  sale  of  liquors  during  six  days  of  the  week, 
which  act  the  unlicensed  has  no  right  to  do,  and  that  there- 
fore keeping  open  his  establishment  during  the  remaining 
day  of  the  week  is  a  mere  abuse  of  the  privilege  granted 
by  his  license.     We  think  this  distinction  is  not  well  taken. 

The  first  objection  to  the  evidence  offered  by  the  plain- 
tiff on  the  trial  has  already  been  considered,  and  needs  no 
further  comment. 

During  the  trial  the  plaintiff  offered  a  witness  to  prove 
the  allegations  of  the  complaint,  that  the  defendant  Corco- 
ran kept  open  his  establishment  on  Sunday.  The  witness 
testified  to  the  fact  but  was  unable  to  state  when  it 
occurred.  He  knew  it  took  place  on  the  Sunday  before  a 
certain  trial  was  had.  To  prove  the  date  of  the  trial,  and 
thus  to  prove  when  the  act  was  done,  the  plaintiff  offered 
in  evidence  the  record  of  the  trial.  The  defendant  objected 
to  the  evidence,  but  the  court  received  it  for  the  sole 
purpose  of  fixing  the  date  when  the  trial  occurred,  and 
thereby  proving,  in  connection  with  the  testimony  of  the 
witness,  when  Corcoran  kept  open  his  establishment.  We 
think  the  ruling  of  the  court  was  strictly  correct.  Nothing 
is  more  common  than  to  prove  the  date  of  one  transaction 
by  the  date  of  another,  in  circumstances  like  those  of  the 
present  case. 
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The  remaining  question  has  relation  to  the  charge  of  the 
court. 

The  defendants  claimed,  and  asked  the  court  to  charge 
the  jury,  as  follows : — 

"1.  That  the  plaintiff  cannot  recover  in  this  action 
unless  he  proves  that  he  has  sustained  some  damage  by  the 
acts  of  the  defendants,  alleged  in  the  complaint. 

*'  2.  The  plaintiff  can  recover  in  this  action  only  such 
sum  as  the  jury  find  from  the  evidence  to  be  equal  to  the 
actual  damage  he  has  sustained  by  reason  of  the  acts  of  the 
defendants  alleged  in  the  complaint. 

"3.  The  one  thousand  dollars,  the  sum  mentioned  in  the 
bond  in  this  suit,  is  not  to  be  considered  as  the  matter  in 
demand,  or  as  the  measure  of  damages  in  this  action,  but 
only  as  the  extreme  limit  beyond  which  the  jury  cannot  go 
in  assessing  damages.  Within  that  limit  the  jury  can  assess 
as  the  damages  in  this  case,  if  they  find  that  the  bond  is 
forfeited,  only  such  sum  as  the  evidence  shows  to  be  equal 
to  the  damages  the  plaintiff  has  actually  received." 

"The  court  charged  the  jury  as  follows: — "If  on  the 
question  of  keeping  open  the  saloon  you  find  for  the  plain- 
tiff, then  you  will  consider  the  question  of  damages,  and 
in  regard  to  this  you  may  consider  that  the  bond  itself 
furnishes  the  measure  of  damages.  If  you  are  satisfied  that 
the  place  was  kept  open  as  alleged,  you  are  to  take  the 
measure  of  damages  from  the  bond  itself." 

We  think  there  is  no  error  in  this  charge.  Manifestly 
the  plaintiff  suffered  no  pecuniary  damage  by  the  acts  of 
Corcoran  in  keeping  open  his  establishment  on  Sunday; 
neither  would  he  in  any  case  by  a  violation  of  any  law 
relating  to  intoxicating  liquors ;  and  the  statute,  requiring 
a  bond  to  be  given  for  the  due  observance  of  all  laws  in 
this  regard,  might  as  well  be  dispensed  with,  if  only  the 
real  pecuniary  damage  which  the  plaintiff  suffers  can  be 
recovered.  And  it  is  equally  manifest,  that  the  legislature 
put  no  such  construction  upon  this  part  of  the  statute,  for 
if  they  had  it  would  never  have  been  enacted.  The  intent 
of  the  legislature  was,  that  the  persons  to  whom  they 
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should  grant  licenses  to  deal  in  intoxicating  liquors,  the 
excessive  use  of  which  causes  more  pauperism,  misery  and 
crime  than  all  other  causes  combined,  should  especially  keep 
the  statutes  enacted  to  regulate  this  great  evil ;  and  should 
they  violate  them,  they  should  be  punished  for  the  offense 
more  than  others  to  whom  this  trust  had  never  been  con- 
fided. We  think  the  legislature  intended  that  the  full 
amount  of  the  bond  should  be  forfeited  in  a  case  of  this 
character.  This  question  has  arisen  in  Rhode  Island  and 
been  decided  in  the  same  way.  2Wpp,  Treamrer,  v.  Norton^ 
10  R.  Isl.,  125;  City  of  Providence  v.  Bligh  et  aU  10 
R.  Isl.,  208. 

There  is  no  error,  and  a  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Jean  Hornig  vs.  William  E.  Bailey  and  others. 

The  statute  (Gen.  Statutes,  p.  270,  sec  5,)  provides  that  a  complaint  for  a 
search  warrant  for  liquors  kept  for  sale  contrary  to  law,  and  also  the  search 
warrant,  shall  describe  the  place  where  kept  **  with  reasonable  certainty.'' 
A  complaint  described  the  place  as  follows: — **Near  the  corner  of 
E,  street  in  the  borough  of  D.  in  a  wooden  building  occupied  by  /.  JJ., 
consisting  of  a  one  story  building  and  garden  attached  thereto  and  occu- 
pied as  a  place  of  public  resort;  also  in  another  wooden  building  between 
the  first  mentioned  and  the  D.  N,  office,  and  the  cellar  of  said  wooden 
building,  used  by  said  J,  H,  as  a  dwelling  house;  which  said  liquors  are 
so  owned  and  kept  at  said  place."  The  search  warrant  described  the 
premises  in  the  same  manner,  except  that  it  used  the  word  places  for 
place.    Held  that  the  place  was  described  with  reasonable  certainty. 

" The  cellar  of  said  wooden  building"  was  to  be  taken  to  mean  the  cellar 
of  the  wooden  building  then  being  described. 

And  the  allegation  of  the  complaint  that  the  liquors  were  kept  '*  at  said 
place  "  did  not  vitiate  the  warrant  by  its  uncertainty,  because  it  might 
be  understood  as  applying  to  the  whole  premises  described,  and  also 
might  be  stricken  out  as  surplusage. 

And  held  that  the  warrant  was  not  void  for  n«t  stating  that  a  complaint 
had  been  made  and  by  whom,  that  three  residents  of  good  moral  charac- 
ter had  made  oath  to  the  complaint,  and  that  the  justice  had  reason  to 
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belieye  that  liqnors  had  been  sold  in  the  dwelling  house  contrary  to  law^ 
since  all  this  appeared  in  the  complaint  and  the  certificate  of  the  justice 
attached  to  it,  both  of  which  were  on  the  same  paper  with  the  warrant 
and  a  part  of  the  process. 

Civil  action  for  breaking  and  entering  a  dwelling 
house  and  store  of  the  plaintiff  and  carrying  away  a 
quantity  of  beer  and  the  vessels  containing  it ;  brought  to 
the  Superior  Court,  and  tried  to  the  court,  on  an  answer 
setting  up  that  the  articles  were  taken  upon  a  warrant  for 
the  search  for  and  seizure  of  liquors,  before  Hitchcock^  J. 
Facts  found  and  judgment  rendered  for  the  plaintiff,  and 
motion  in  error  by  the  defendants.  The  case  is  fully  stated 
in  the  opinion. 

W,  Burke^  for  the  plaintiffs  in  error. 

D.  B.  Lockwood  and  JT.  TT.  Taylor^  for  the  defendant  in 
error. 

Caepenteb,  J.  The  complaint  aUeges  that  the  defen- 
dants broke  and  entered  the  store  and  dwelling  house  of  the 
plaintiff,  and  the  seizure  and  detention  by  them  of  beer  and 
the  vessels  containing  the  same,  the  property  of  the  plaintiff. 
The  answer  sets  out  a  complaint  and  warrant  for  searching 
the  premises  and  seizing  liquors  kept  therein  for  sale  con- 
trary to  law.  The  court  found  that  the  acts  complained  of 
were  done  in  serving  the  warrant,  and  held  that  the  com- 
plaint and  warrant  were  void,  and  rendered  judgment  for 
the  plaintiff.     The  defendants  filed  a  motion  in  error. 

The  statute  requires  that  the  complaint  for  a  search 
warrant  shall  allege  that  intoxicating  liquor,  "  described  as 
to  the  kind,  and  the  place,  and  owner  or  custodian  thereof, 
with  reasonable  certainty,"  is  owned  or  kept  for  sale 
contrary  to  law ;  and  also  that  the  warrant  shall  describe 
**  in  the  manner  aforesaid,  said  liquors,  place,  and  owner  or 
custodian." 

The  question  is  whether  the  complaint  and  the  warrant 
thereon  issued  conformed  to  this  statute. 
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No  question  is  made  in  respect  to  the  descriptions  of  the 
liquor  or  the  owner  or  custodian  thereof;  but  it  is  con- 
tended that  the  phices  to  be  searched  are  not  described 
"with  reasonable  certainty." 

The  places  are  described  in  the  complaint  as  "in  said 
Danbury,  near  the  comer  of  Elm  street,  in  the  borough  of 
Danbury,  within  said  town  of  Danbury,  in  a  wooden  build- 
ing occupied  by  Jean  Hornig,  of  said  Danbury,  consisting 
of  a  one  story  building,  and  a  garden  thereto  attached  and 
occupied  as  a  saloon  and  place  of  public  resort;  also  in 
another  wooden  building  situated  between  the  Danbury 
News  oflBce  and  the  said  one  story  building  used  as  a 
saloon,  and  the  cellar  of  the  said  wooden  building  described 
above,  and  used  by  the  said  Jean  Hornig  as  a  dwelling 
house;  all  of  said  buildings  being  within  the  town  and 
borough  of  Danbury,  and  which  said  liquors  are  so  owned 
and  kept  at  said  place." 

In  the  warrant  the  two  buildings  are  described  substan- 
tially in  the  same  words ;  and  following  the  description  are 
these  words: — ^"in  which  said  places  it  is  said  and  com- 
plained and  alleged  that  certain  intoxicating  liquors  are 
now  owned  by  said  Jean  Hornig  and  kept  by  him,  and  are 
intended  by  him  to  be  sold  contrary  to  law."  Then  follows 
a  description  of  the  liquors. 

We  think  the  two  buildings  are  described  with  reasonable 
certainty.  The  one  story  building  with  a  garden  attached 
is  described  as  a  saloon  and  a  place  of  public  resort.  With 
a  little  attention  there  is  no  difficulty  in  understanding  the 
precise  meaning  of  the  description.  The  second  building 
with  a  cellar  is  the  dwelling  house.  There  may  be  a  little 
ambiguity  in  the  expression  "and  the  cellar  of  the  said 
wooden  building  described  above,"  as  there  are  two  such 
buildings  described,  but  we  think  it  reasonably  clear  that 
that  is  intended  to  apply  to  the  second  or  the  building  then 
being  described. 

It  will  be  noticed  that  in  the  complaint  it  is  alleged  that 
the  liquors  were  kept  in  said  place.  If  the  word  place 
refers  to  one  of  the  buildings  only  there  is  an  uncertainty 
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as  to  which  one  of  them  is  intended,  but  if  used  in  a 
broader  sense  as  including  both  buildings,  a  sense  in  which 
the  word  is  often  used,  there  is  no  uncertainty.  In  the 
warrant  in  the  same  connection  the  plural  is  used — 
"places."  Even  if  we  concede  that  the  word  is  used  in 
the  same  sense  in  both  places,  we  do  not  think  the  uncer^ 
tainty  in  the  complaint  vitiates  the  warrant,  for  aside 
from  that  allegation  the  complaint  clearly  avers  that  the 
liquors  (describing  them,)  were  owned  and  kept  "in  a 
wooden  building,"  &c.;  also  "in  another  wooden  building," 
&c. ;  so  that  the  words  "  at  said  place  "  may  be  stricken  out 
without  vitiating  the  complaint.  That  being  so,  and  the 
warrant  being  explicit  and  grammatically  correct  so  far  as 
this  point  is  concerned,  the  proceeding  was  not  void. 

It  is  further  contended  that  "  the  warrant  does  not  state 
that  complaint  has  been  made,  nor  by  whom ; "  that  "it  does 
not  state  that  three  residents  of  good  moral  character  of 
full  age  have  made  oath ; "  nor  "  that  one  at  least  of  the 
complainants  has  made  oath  that  he  believes  intoxicating 
liquor  has  been  sold  in  the  dwelling  house  in  violation  of 
the  law ; "  nor  "  that  the  justice  had  adequate  reason  for  - 
believing  that  liquors  had  been  sold  in  said  dwelling  house 
in  violation  of  law,  or  that  probable  cause  existed  for  the 
support  of  the  warrant." 

But  all  these  requisites  do  appear  in  the  complaint  and 
the  certificate  of  the  magistrate  thereto  attached,  both  of 
which  are  on  the  same  paper  with  the  warrant  and  are  an 
essential  part  of  the  proceeding.  The  statute  does  not 
require  that  these  facts  should  be  stated  in  the  warrant 
itself,  and  we  think  it  is  enough  if  the  record  shows  that 
all  the  formalities  required  by  the  statute  have  been 
observed. 

There  is  error  in  the  judgment,  and  it  is  reversed. 

In  this  opinion  the  other  judges  concurred. 
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Thomas  B.  FAifrroN  vs.  Hubbell  Middlbbbook. 

The  presamption  of  pajrmeDt  that  exists  in  the  case  of  a  judgment  that 

has  ran  twenty  years,  is  sufficient  if  not  rebutted ;  but  the  fact  that  the 

judgment  has  not  been  paid  may  be  shown. 
And  it  makes  no  difference  that  the  judgment  was  rendered  in  another 

state. 
Nor  that  by  the  statute  of  that  state  no  action  could  be  brought  upon  it 

unless  within  six  years  from  the  time  it  was  rendered. 

AcnoN  on  a  judgment ;  brought  to  the  Court  of  Common 
Pleas,  and  tried  to  the  court  before  Sally  J.  Facts  found 
and  judgment  rendered  for  the  plaintiff,  and  motion  for  a 
new  trial  by  the  defendant.  The  case  is  sufficiently  stated 
in  the  opinion. 

0.  A.  G.  Toddy  in  support  of  the  motion. 

S.  Tweedy^  contra. 

Paktc,  C.  J.  In  the  month  of  April,  1858,  the  plaintiff 
recovered  judgment  against  the  defendant  before  a  justice 
of  the  peace  in  the  state  of  Michigan,  for  the  sum  of  two 
hundred  and  thirty-four  dollars  debt  and  costs  of  suit. 
Since  that  time  the  plaintiff  has  resided  in  this  state,  but 
the  defendant  has  resided  elsewhere.  One  of  the  statutes 
of  Michigan  provides  that  no  action  shall  be  maintained  or 
execution  issued,  except  within  six  years,  upon  any  judg- 
ment of  any  court,  not  a  court  of  record.  It  is  found  that 
the  judgment  has  in  fact  never  been  paid. 

The  defendant  claimed  on  the  trial  that  inasmuch  as 
twenty  years  had  elapsed  between  the  date  of  the  judgment 
and  the  commencement  of  this  suit,  the  law  conclusively 
presumed  that  the  judgment  had  been  paid,  and  requested 
the  court  so  to  rule.  The  court  ruled  otherwise,  and  this 
raises  the  first  question  in  the  case. 

In  the  recent  case  of  Chapman  v.  LoomiSy  36  Conn.,  459, 
it  is  held  that  the  presumption  of  payment  of  a  judgment 
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arising  from  lapse  of  time,  is  a  rebuttable  presumption, 
which  will  be  sufBcient  if  unexplained  and  uncontradicted ; 
but  that  the  real  fact  can  always  be  shown.  It  does  not 
alter  the  case  that  the  judgement  was  rendered  in  another 
state.  We  might  cite  many  authorities  from  other  states  to 
the  same  effect.     There  is  nothing  in  this  claim. 

The  defendant  requested  the  court  to  rule,  that  by  the 
statute  law  of  Michigan  a  justice  court  is  not  a  court  of 
record;  that  no  action  could  have  been  maintained  upon 
the  judgment  in  that  state  but  within  six  years  from  the 
time  when  it  was  rendered ;  and  that  all  defences,  which 
would  have  been  available  to  the  defendant  in  that  state, 
had  the  action  been  brought  there,  could  be  made  in  this 
state.  The  court  did  not  so  rule,  and  this  is  assigned  as 
error. 

The  defendant  does  not  seem  to  apprehend  the  nature  of 
a  statute  of  limitations.  Such  a  statute  does  hot  extinguish 
the  debt.  It  merely  deprives  the  creditor  of  a  right  of 
action  to  recover  the  debt.  The  language  of  the  statute  of 
Michigan  is — "no  action  shall  be  maintained,"  &c.  This 
statute  has  no  extra-territorial  effect.  It  is  confined  to  the 
state  where  it  was  enacted.  It  is  a  principle  of  universal 
application  that  remedies  and  modes  of  procedure  depend 
upon  the  lex  fori.  The  following  authorities  are  a  complete 
answer  to  the  defendant's  claim  upon  this  point.  Medbury 
V.  Mopkins^  8  Conn.,  472 ;  Atwater  v.  TownBendy  4  id.,  47 ; 
Beckwith  v.  Angell^  6  id.,  322;  Wood  v.  Watkinson^  17  id., 
600;  Story  on  Conflict  of  Laws,  §  682. 

A  new  triscl  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 
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Edwabd   W.   Harbal  v8.  Alexander   Leverty  and 

OTHERS. 

A  party  taking  possession  of  land  under  a  contract  of  sale  and  in  expecta- 
tion of  a  conveyance  under  the  contract,  is  not  holding  adversely  to  the 
legal  owner,  and  he  can  change  his  licensed  possession  into  an  adverse 
one  only  by  explicit  acts  which  give  the  owner  notice  of  such  adverse 
holding. 

A  party  in  possession  in  such  a  case  is  not  properly  a  tenant  at  will,  but  a 
mere  licensee. 

A  conveyance  of  land  of  which  the  grantor  is  ousted,  made  to  a  party  to 
whom  the  grantor,  before  the  ouster,  had  contracted  to  convey  it,  is  not 
within  the  statute  against  selling  pretended  titles. 

If  the  grantee  was,  upon  any  ground,  equitably  entitled  to  a  conveyance, 
it  would  be  valid  although  the  land  was  held  adversely  by  a  third  party. 

A  mortgage  is  not  a  "conveyance"  under  the  statute  against  selling  pre- 
tended titles. 

Where  A  was  equitably  entitled  to  a  conveyance  of  certain  premises,  and 
was  in  open  and  adverse  possession,  and  the  legal  owner  in  fraud  of  his 
rights  made  a  mortgage  of  the  premises  to  a  party  who  was  ignorant  of 
^'d  possession  and  of  any  equity  on  his  part  and  who  made  the  loan  in 
good  faith,  it  was  held  that  he  was  not  to  be  charged  with  notice  of  A^s 
equity  by  reason  of  his  having  searched  only  the  record  title  and  not 
having  inquired  who  was  in  possession. 

A  defendant,  by  a  counter-claim  under  the  Practice  Act,  can  not  bring  in 
for  adjudication  any  matter  that  is  not  so  connected  with  the  matter  in 
controversy  under  the  original  complaint  that  its  consideration  by  the 
court  is  necessary  to  a  full  determination  of  the  rights  of  the  parties  as 
to  such  matter;  or,  if  it  is  of  a  wholly  independent  character,  is  a  claim 
upon  the  plaintiff  by  way  of  set-off,  and  not  a  claim  against  a  co-defen- 
dant 

The  Practice  Act  did  not  intend  to  give  any  wider  range  of  equitable 
claim  on  the  part  of  the  defendant  or  defendants  than  that  allowed  by 
the  settled  chancery  practice,  by  means  of  answers  and  cross-bills,  in 
suits  in  equity;  it  being  intended  to  allow  such  equitable  defence  in 
actions  at  law  as  well  as  in  suits  in  equity;  leaving  the  matters  of  set-off 
and  recoupment,  already  available  in  actions  at  law,  where  they  stood 
before  the  act  was  passed. 

Where  therefore,  in  a  suit  for  a  foreclosure,  in  which  A  and  B  were  re- 
spondents, A  set  up  in  his  answer  that  he  was  entitled  to  a  conveyance 
of  the  property  free  from  incumbrance  from  B,  who  held  the  legal  title, 
but  that  B,  in  fraud  of  his  rights,  had  made  the  mortgage  in  question, 
by  reason  of  which  he  would  be  compelled,  if  the  mortgage  should  be 
sustained,  to  pay  a  certain  sum  in  redeeming  the  property,  for  which  he 
prayed  that,  upon  the  foreclosure  being  granted,  a  judgment  be  rendered 
in  his  favor  against  £,  it  was  held  that  be  was  not  entitled  to  such  a 
judgment. 
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Surr  for  the  foreclosure  of  a  mortgage ;  brought  to  the 
Superior  Court.  Facts  found  by  a  committee  and  a  decree 
of  foreclosure  passed.  Motion  in  error  by  McDonald,  one 
of  the  defendants.  The  case  is  sufficiently  stated  in  the 
opinion. 

J,  W.  Parrotty  for  the  plaintiff  in  error. 

M,  W.  Seymour^  for  the  defendant  in  error. 

LooMis,  J.  This  is  a  suit  for  the  foreclosure  of  a  mort- 
gage and  for  the  possession  of  the  mortgaged  premises. 
The  principal  defendant  is  Samuel  McDonald,  who  claims 
to  be  eqmtably  entitled  to  the  mortgaged  premises,  and  to 
have  been  in  adverse  possession  of  them  when  the  mortgage 
was  made  by  the  defendant  Leverty,  who  held  the  record 
title,  as  well  as  at  the  time  the  premises  were  conveyed  to 
Leverty. 

It  appears  from  the  finding  that  on  the  24th  of  December, 
1874,  Nathaniel  Wheeler  and  Henry  Sanford  of  Bridgeport, 
who  were  then  the  owners  of  a  piece  of  land  on  one  of  the 
streets  of  that  city,  which  included  the  land  in  question, 
made  a  written  contract  with  the  defendant  Leverty,  under 
which  the  latter  was  to  erect  a  block  of  five  brick  dwelling 
houses  on  the  land,  of  which  Wheeler  and  Sanford  were  to 
purchase  the  eastern  one  at  a  stipulated  price  and  to  convey 
the  rest  to  Leverty  or  his  assigns  at  a  stipulated  price,  the 
price  of  the  land  being  applied  toward  payment  for  the 
house  taken  by  them  of  Leverty  and  the  balance  payable 
to  him  in  cash.  They  also  agreed  to  procure  mortgage  loans 
on  each  of  the  next  three  houses,  of  $2,400  each,  for  the 
benefit  of  Leverty.  On  the  same  day  Leverty  contracted 
with  Fones  &  Canfield,  carpenters,  to  do  all  the  wood  work 
of  the  block  for  $2,800,  to  be  paid  for  by  a  conveyance  to 
them  of  the  fourth  house  in  the  block  from  the  east  at  the 
price  of  $4,100,  they  paying  Leverty  the  difference,  $1,200, 
in  cash.  Fones  &  Canfield  being  unable  to  perform  the 
contract,  assigned  it,  with  the  consent  of  Leverty,  to  the 
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defendant  McDonald,  who  went  on  and  performed  it  in  full 
to  the  satisfaction  of  Leverty,  and  became  entitled  to  the 
conveyance  to  him  of  the  house  which  by  the  agreement 
Fones  &  Canfield  were  to  receive.  On  the  22d  of  Novem- 
ber, 1875,  Leverty  having  accepted  the  work,  McDonald 
entered  into  possession  of  the  house  which  was  to  be  con- 
veyed to  him,  and  placed  tenants  in  it  with  the  knowledge 
and  approval  of  Leverty.  He  began  to  occupy  before 
receiving  his  deed,  but  in  the  expectation  of  a  conveyance 
of  the  premises  to  himself,  either  from  Leverty,  when  he 
obtained  title,  or  directly  from  Wheeler  and  Sanford.  The 
premises  thus  occupied  by  McDonald  are  the  mortgaged 
premises  to  which  the  present  suit  relates. 

We  have  thus  a  contract  of  Wheeler  and  Sanford  to  con- 
vey the  four  houses  of  the  block  to  Leverty  on  his  complet- 
ing the  block,  the  contract  of  Leverty  to  convey  the  house 
in  question  to  McDonald  on  his  completing  the  wood  work 
of  the  block,  McDonald's  completion  of  the  wood  work  to 
the  acceptance  of  Leverty,  and  McDonald's  entry  into 
possession  with  Leverty's  consent  in  anticipation  of  the 
conveyance  to  be  made  to  him.  The  rights  of  the  parties 
at  this  point  are  very  clear  and  the  whole  case  a  simple  one. 

Thus  matters  stood  until  a  dispute  arose  between 
McDonald  and  Leverty  as  to  whether  the  former  was  to 
pay  a  certain  bill  of  lumber,  the  particulars  of  which  are 
unimportant,  but  which  resulted  in  Leverty's  entering  upon 
the  premises  on  the  10th  of  January,  1876,  and  compelling 
the  tenants  to  remove  from  the  building,  but  upon  McDon- 
ald's arriving  there  was  a  contest  for  the  possession,  which 
resulted  in  Leverty's  locking  some  of  the  inside  doors  and 
keeping  the  keys  and  in  McDonald's  continuing  in  the 
general  occupancy  with  the  outside  keys  in  his  possession. 
The  occupancy  was  continued  until  April  1st,  1881,  both 
parties  claiming  during  that  period  to  have  been  in  pos- 
session. 

On  the  15th  of  January,  1876,  Wheeler  and  Sanford 
executed  and  delivered  to  Leverty  a  conveyance  of  the 
property  which  by  their  contract  they  were  to  convey  to 
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him,  including  the  premises  in  controversy,  which  deed  was 
soon  after  put  upon  record,  and  on  the  first  of  Julyi  1876, 
Leverty  executed  to  the  plaintiff,  Harral,  a  mortgage  of  the 
house  claimed  by  McDonald,  for  a  loan  of  $2,400 ;  the  loan 
being  made  by  Harral  in  good  faith  and  with  no  knowledge 
of  the  claim  of  McDonald  on  the  property,  though  without 
making  inquiry  beyond  an  examination  of  the  record  title. 

The  first  question  is,  whether  at  the  time  of  the  convey- 
ance by  Wheeler  and  Sanford  to  Leverty,  McDonald  was 
in  such  possession  of  the  premises  in  controversy  as  to  have 
ousted  the  grantors,  so  that  their  deed  was  void  under 
the  statute  against  selling  pretended  titles.  Gen.  Statutes, 
p.  864,  sec.  15.  That  statute  is  as  follows: — "All  convey- 
ances and  leases,  for  any  term,  of  lands  or  tenements  of 
which  the  grantor  or  lessor  is  ousted  by  the  entry  and 
possession  of  another,  unless  made  to  the  person  in  actual 
possession,  shall  be  void." 

The  finding  of  the  committee  with  regard  to  the  posses- 
sion of  McDonald  is  as  follows: — "I  find  that  when 
McDonald  entered  into  the  occupancy  of  said  premises  on 
the  22d  of  November,  1875,  he  so  entered,  not  claiming  any 
independent  title,  but  acknowledging  and  recognizing  said 
Wheeler  and  Sanford  and  said  Leverty  to  be  the  legal 
owners  thereof ;  that  he  commenced'  the  occupancy  of  the 
premises  by  permission  of  said  Leverty,  but  since  January 
10th,  1876,  has  continued  such  occupancy  against  his  con- 
sent. But  I  find  that  he  has  ever  held  and  now  holds  said 
occupancy,  setting  up  no  complete  legal  title  in  himself, 
but  under  a  claim  that  said  Leverty  and  said  Wheeler  and 
Sanford,  as  the  holders  of  the  legal  title,  were  bound  by  a 
contract  obligation  to  give  him  a  deed  thereof;  and  I  find 
that  no  notice  was  ever  given  by  McDonald  to  said  Wheeler 
and  Sanford  that  he  claimed  to  hold  adversely  to  them." 

We  think  it  clear  that  upon  this  finding,  whatever  might 
be  the  character  of  McDonald's  possession  as  against 
Leverty,  it  can  not  be  regarded  as  adverse  to  Wheeler 
and  Sanford;  and  as  they  were  the  parties  holding  the 
legal  title  at  the  time  of  their  conveyance  to  Leverty  they 
Vol.  l. — 4 
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and  they  only  were  the  parties  whose  ouster  could  affect 
the  validity  of  their  conveyance. 

The  authorities  are  numerous  and  agreed  in  support  of 
the  proposition  that  a  party  taking  possession  of  pi*emises 
under  a  contract  of  sale,  and  in  expectation  of  a  conveyance 
under  the  contract,  is  not  holding  adversely  to  the  owner, 
and  that  he  can  change  his  licensed  possession  into  an 
adverse  one  only  by  explicit  acts  on  his  part  which  give  the 
owner  notice  of  such  adverse  holding.  In  O-reeno  v. 
Munson^  9  Vermont,  87,  Redfield,  J.,  says,  (p.  39,) : — "  No 
one  who  goes  into  possession  of  land  under  another,  or 
acknowledging  the  title  of  another,  will  be  heard  to  dispute 
the  title  of  that  other,  during  the  continuance  of  the 
relation.  The  same  doctrine  has  been  extended  to  the  case 
of  one  who  goes  into  possession  of  land  under  a  contract  of 
sale."  The  case  of  Ripley  v.  Yale^  18  Ve^'mont,  220,  was  a 
case  like  the  present  one,  inasmuch  as  it  was  claimed  that 
an  adverse  possession  made  void,  under  a  statute  like  ours, 
a  deed  given  by  one  Bly,  the  owner,  to  a  stranger.  Wil- 
liams, C.  J.,  says,  (p.  222) : — "  It  appears  that  the  defendant 
entered  into  possession  of  the  premises  under  a  contract  for 
the  purchase  of  the  same  and  claiming  his  right  under  and 
by  virtue  of  the  contract.  We  believe  his  possession,  under 
such  a  contract,  can  not  in  any  view  of  it  be  deemed  adverse 
to  Bly.  *  *  While  there  subsists  any  contract,  express 
or  implied,  for  the  purchase  of  the  title,  between  the  parties 
in  and  out  of  possession,  the  possession  can  not  be  adverse. 

*  *  Until  he  does  some  unequivocal  act  to  manifest  a 
repudiation  of  the  contract  and  brings  this  home  to  the 
knowledge  of  the  other  party,  he  can  not  be  considered  as 
holding  adversely  to  the  persofl  under  whom  he  took  posses- 
sion." In  Ormond  v.  Martin,  37  Ala.,  698,  it  is  held  that 
where  a  pai*ty  took  possession  under  a  bond  for  a  deed  and 
in  expectation  of  a  deed  from  the  owner,  he  could  not  be 
holding  adversely  to  the  owner.  The  same  doctrine  is  laid 
down  in  Stamper  v.  Griffin^  20  Geo.,  312,  and  in  Long  v. 
Young^  28  Geo.,  180.  In  the  last  case  it  is  held  that  where 
a  person  held  possession  under  a  contract  for  a  deed,  and  it 
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proved  that  the  contract  was  executed  by  a  person  acting 
as  agent  for  the  owner,  but  who  had  no  authority,  so  that 
the  contract  had  no  effect,  the  possession  still  could  not  be 
regarded  as  adverse  to  the  true  owner.  In  8  Washburn  on 
Real  Property,  142,  it  is  said  that  "  where  one  enters  in 
subserviency  to  the  title  of  the  real  owner  there  must  be  a 
clear,  positive,  and  continued  disclaimer  and  disavowal  of 
the  title  under  which  he  entered,  and  an  assertion  of  an 
adverse  right,  brought  home  to  the  owner,  in  order  to  lay 
the  foundation  for  the  operation  of  the  statute  of  limita- 
tions." To  the  same  effect  see  ffcUl  v.  Stevens^  9  Met.,  418. 
The  text  books  and  authorities  are  not  altogether  agreed 
as  to  the  precise  relation  to  the  property  and  to  the  real 
owner,  of  a  person  who  has  entered  into  possession  under  an 
agreement  to  purchase.  Some  of  them  call  him  a  tenant  at 
will  but  others  a  mere  licensee.  In  either  capacity  he  would 
not  be  allowed,  until  by  an  unequivocal  act  he  had  repudia- 
ted the  relation,  to  deny  the  title  of  the  true  owner.  It 
seems  to  us  that  his  position  is  that  of  a  licensee.  He 
enters  under  no  promise  to  pay  rent,  but  merely  to  wait  for 
the  consummation  of  his  right  to  a  conveyance  from  the 
owner,  while  it  has  been  held  by  our  own  court  in  Vandenr 
heuvel  v.  Starrs^  8  Conn.,  208,  that  he  is  not  liable  for  use 
and  occupation.  This  view  of  his  character  is  taken  by  the 
Supreme  Court  of  the  United  States  in  Burnett  v.  Caldwell^ 
9  Wall.,  290.  SwAYNE,  J.,  delivering  the  opinion  of  the 
court,  says : — "  If  the  contract  stipulates  for  possession  by 
the  vendee,  or  the  vendor  puts  him  in  possession,  he  holds 
as  a  licensee.  The  relation  of  landlord  and  tenant  does  not 
subsist  between  the  parties.  The  characteristic  feature  of 
that  relation  is  wanting.  The  vendee  pays  nothing  for  the 
enjoyment  of  the  property.  The  case  comes  within  the 
category  of  a  license.  In  such  cases  the  vendee  can  not 
dispute  the  title  of  the  vendor  any  more  than  a  lessee  can 
question  the  title  of  his  lessor.'*  This  view  is  supported  by 
numerous  authorities  cited  by  the  learned  judge.  It  is 
enough  for  the  present  case  that  McDonald  was  in  a  position 
in  which  his  possession  could  not  be  regarded  as  adverse  to 
the  owner. 
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But  if  the  possession  of  McDonald  could  be  regarded  as 
adverse  to  Wheeler  and  Sanford,  it  does  not  follow  that 
their  deed  to  Leverty  would  be  void.  A  conveyance  made 
under  a  valid  prior  contract  to  convey  is  not  in  contraven- 
tion of  the  statute.  Such  a  contract  made  after  the  owner 
was  ousted  of  course  could  not  support  a  conveyance  made 
while  the  ouster  continued.  But  where  made  before  it  is  a 
valid  contract,  and  under  it  the  purchaser  acquires  an  equi- 
table right  which  is  not  to  be  defeated,  nor  its  right  to  a 
consummation  in  a  legal  title  affected,  by  an  after  occurring 
ouster  of  the  owner.  In  Otinn  v.  Scovil^  4  Day,  234,  it  is 
held  that  a  conveyance  by  a  mortgagee  after  the  mortgage 
was  satisfied,  the  mortgagor  having  since  been  ousted,  was 
not  within  the  statute.  Here  the  ouster  of  the  mortgagor 
was  an  adverse  possession  as  to  the  mortgagee  as  well  as  the 
mortgagor.  Reeve,  J.,  in  giving  the  opinion  of  the  court, 
says,  (p.  240) : — "  If  A  should  contract  by  a  written  agree- 
ment with  B  to  sell  to  him  blackacre  for  $1,000,  and  to  convey 
the  same  within  three  months,  and  in  the  meantime  C  enters 
and  disseizes  J.,  would  not  A  in  pursuance  of  a  fair  contract 
be  justified  in  conveying  to  £,  if  he  was  willing  to  receive 
the  deed?  Shall  it  be  in  the  power  of  a  vn'ongdoer  to 
frustrate  the  honest  views  of  A  and  B?  A  in  this  case  is 
only  a  trustee  of  the  legal  title.  The  sale  was  complete 
before,  by  the  bargain,  and  was  not  within  the  statute.  *  * 
Every  contract  of  this  kind,  being  out  of  the  mischief  which 
the  statute  meant  to  remedy,  is  to  be  considered  as  not 
within  the  statute."  This  principle  was  recognized  and 
applied  by  this  court  in  the  recent  case  of  Tawnsend  Savings 
Bank  v.  Todd^  47  Conn.,  190.  The  general  principle  is  laid 
down  by  the  court  (p.  219,)  that  "  a  conveyance  made  by  a 
trustee  to  the  party  holding  the  equitable  title  is  not  a  sale 
of  a  pretended  title."  In  both  these  cases  the  party  con- 
veying held  only  a  bare  legal  title,  both  being  cases  of 
releases  of  a  mortgage  title  after  the  mortgage  had  been 
satisfied.  But  it  is  not  necessary  that  the  grantor  should 
hold  a  bare  legal  title.  Where  the  grantee  holds  an  equi- 
table title,  with  something  further  to  be  done  on  his  part  to 
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entitle  him  to  a  conveyance  of  the  legal  title,  it  is  yet  a  case 
where  the  sale  rests  upon  a  contract  made  before  the  ouster 
and  therefore  not  to  be  affected  by  it.  Judge  Reeve,  in  the 
remarks  we  have  quoted,  states  the  principle  as  applying  to 
all  cases  of  conveyances  under  previous  contracts  to  sell. 
In  this  case  it  does  not  appear  clearly  whether  the  contract 
of  Leverty  with  Wheeler  and  Sanford  had  been  fully  per- 
formed by  him  before  McDonald  asserted  his  right  of 
possession  against  Leverty,  but  as  the  conveyance  was 
made  so  soon  after  it  is  to  be  presumed  that  he  had  fully 
performed,  so  that  the  grantors  were  in  the  position  of  a 
party  who  held  a  bare  legal  title.  We  regard  the  point  as 
unimportant. 

It  should  be  noticed,  that  while  the  contract  of  Wheeler 
aud  Sanford  was  to  convey  to  Leverty  "  or  his  assigns^'^^  it  is 
not  found  that  Leverty  had  ever  assigned  his  right  to  a  deed 
of  the  premises  in  dispute  to  McDonald,  while  all  the  facts 
found  seemed  to  render  any  such  assignment  improbable^ 
The  contract  of  Wheeler  and  Sanford  therefore  stood  as  one 
to  convey  to  Leverty,  and  could  be  performed  on  their  part 
only  by  a  conveyance  to  him.  They  could  not  be  affected 
by  any  controversy  between  Leverty  and  McDonald,  even 
if  it  was  brought  fully  to  their  knowledge.  If  McDonald 
wished  to  protect  his  rights  he  could  at  any  time  have 
brought  all  the  parties  into  a  court  of  chancery  and  had  his 
rights  adjudicated  upon.  Neglecting  to  do  this  he  can  not 
complain  of  a  conveyance  which  Wheeler  and  Sanford  were 
under  a  plain  contract  to  make. 

We  conclude  therefore  that  the  deed  of  Wheeler  and 
Sanford  to  Leverty  of  January  15th,  1876,  conveyed  a  good 
legal  title  to  the  premises  to  Leverty. 

Thus  the  matter  stood  until  the  first  day  of  July,  1876, 
when  Leverty  made  a  mortgage  of  the  premises  in  contro- 
versy to  Harral,  the  plaintiff,  for  $2,400,  and  the  next 
question  is  whether  the  possession  of  McDonald  was  at  that 
time  such  as  to  make  the  mortgage  void  under  the  statute 
we  have  been  considering. 

The  relation  of  McDonald's  possession  to  the  case  has 
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now  become  entirely  different  from  what  it  was  when  we 
before  considered  it.  Then  Wheeler  and  Sanford  held  the 
legal  title  and  were  the  owners,  and  his  possession,  as  we 
saw,  could  not  in  the  circumstances  be  adverse  to  them. 
Now  Leverty  is  the  owner.  It  is  true  that  McDonald  took 
possession  in  the  expectation  of  receiving  a  deed  either  from 
Wheeler  and  Sanford  or  from  Leverty;  but  before  the 
execution  of  the  mortgage  to  Harral  by  Leverty  a  contro- 
versy had  arisen  between  Leverty  and  himself  with  regard 
to  the  property,  he  had  demanded  a  deed  of  Leverty  who 
had  refused  to  give  it,  and  they  had  engaged  in  a  personal 
contest  for  the  possession  of  the  premises.  The  finding  is 
that  McDonald  entered  into  possession  on  the  22d  of 
November,  1876,  with  the  consent  of  Leverty,  and  that  on 
the  10th  of  January,  1876,  Leverty  entered  on  the  premises 
and  caused  the  tenants  of  McDonald  to  move  out,  ^^  and 
attempted  to  obtain  exclusive  control  and  possession  of  the 
tenement ; "  but  that,  while  this  was  going  on  "  McDonald 
arrived  and  entered  on  the  premises  and  moved  some  of  his 
own  goods  into  the  tenement,  Leverty  forbidding  him  to 
move  in  said  goods  or  to  remain  therein ; "  the  result  being 
that  Leverty  left  after  locking  some  of  the  inside  doors  and 
carrying  away  the  keys,  while  McDonald  **  continued  in  the 
occupancy  of  the  premises,  with  the  outside  keys  in  his 
possession  until  April,  1881."  In  these  circumstances  it  is 
impossible  to  regard  McDonald  as  holding  possession  under 
a  license  from  Leverty  or  in  any  other  way  than  adversely 
to  him,  the  notice  to  the  latter  of  McDonald's  repudiation 
of  the  license  under  which  he  originally  entered,  being 
given  by  the  most  unequivocal  acts  and  declarations. 

Regarding  the  possession  of  McDonald  as  sufficient  there- 
fore to  make  void  a  conveyance  of  the  property  by  Leverty, 
under  the  statute,  was  the  mortgage  to  Harral  void  ?  The 
statute  invalidates  all  ^^  conveyances "  made  by  a  grantor 
who  is  ousted,  unless  made  to  the  person  in  possession. 
Was  the  mortgage  such  a  conveyance  ? 

It  is  contended  by  the  counsel  for  Leverty  in  his  brief 
that  if  it  was,  yet  as  Leverty  had  agreed  in  his  contract 
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with  McDonald  to  procure  a  mortgage  of  $2,400  for  him 
upon  the  property,  the  latter  can  not  now  deny  his  right  to 
make  the  mortgage  in  question.  But  the  agreement  was  to 
procure  a  loan  for  McDonald's  benefit,  and  surely  this  could 
not  be  regarded  as  authority  to  mortgage  the  property  for  a 
loan  obtained  for  his  own  benefit  and  really  in  fraud  of 
McDonald.  Besides  this,  McDonald  had  twice  before  this 
demanded  a  deed  of  the  premises  from  Leverty  just  as  they 
were,  which  the  latter  had  refused  to  give,  and  such  a 
demand  would  be  a  waiver  of  his  claim  that  Leverty  should 
procure  him  the  loan,  inasmuch  as  the  conveyance  demanded 
would  take  away  from  Leverty  the  power  to  procure  the 
loan  on  a  mortgage  of  the  property.  It  is  clear  that  the 
mortgage  can  not  be  sustained  upon  this  ground. 

But  we  are  satisfied  that  the  mortgage  is  not  to  be  re- 
garded as  a  **  conveyance "  within  the  meaning  of  the 
statute.  The  precise  point  was  decided  by  this  court  in  the 
case  of  Leonard  v.  Bosworth^  4  Conn.,  421.  That  was,  it  is 
true,  a  qui  tarn  action  to  recover  a  penalty  given  by  the 
statute,  as  it  then  stood,  for  receiving  a  deed  of  land  of 
which  the  grantor  was  ousted,  the  deed  in  fact  being  a 
mortgage;  but  the  question  whether  a  mortgage  is  an 
alienation  of  the  land  within  the  meaning  of  the  statute, 
was  the  same  that  would  have  been  presented  in  any  other 
case  in  which  the  question  could  have  arisen.  Hosmeb,  C.  J., 
in  giving  the  opinion  of  the  court,  all  the  judges  concurring, 
says,  (p.  424): — "Is  a  mortage  an  alienation  of  land? 
The  cases  cited  by  the  defendant  show  that  it  is  not,  and 
the  point  has  frequently  been  decided  in  this  court.  *  * 
A  mortgage  may  be  considered  as  a  lien,  by  means  of  which 
the  mortgagee  may  obtain  possession,  and,  if  his  debt  is  not 
paid,  appropriate  the  thing  pledged  in  satisfaction ;  but  it  is 
no  alienation  *  for  years,  life,  lives  or  forever,  or  for  any 
Jither  term  of  time  whatsoever.'  " 

The  phraseology  of  the  statute  has  been  changed  in  the 
Revision  of  1875,  (which  is  to  govern  this  case,)  but  we 
can  not  regard  the  change  as  intended  to  affect  the  meaning. 
It  seems  to  have  been  made  merely  for  the  purpose  of  con- 
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densation.  As  it  stood  before  the  revision  the  conveyances 
invalidated  by  it  were  "  all  bargains,  sales,  leases,  or  alien- 
ations for  years,  life,  lives,  or  forever,  or  for  any  other  term 
or  time  whatsoever,  of  any  lands,  tenements  or  heredita- 
ments." In  the  revision  it  is  simply  "all  conveyances  and 
leases  for  any  term  of  lands  or  tenements."  The  only  point 
of  difference  as  to  which  any  question  can  arise  is  in  the 
substitution  of  the  word  "  conveyances  "  in  the  revision  for 
"  bargains,  sales  or  alienations  "  in  the  old  statute.  But  as 
it  would  have  been  easy  for  the  revisers,  if  any  change  had 
been  intended,  to  use  language  that  would  have  been 
decisive  of  such  an  intent,  and  as  other  changes  were  made 
in  it  which  evidently  were  made  solely  for  the  purpose  of 
condensation,  we  must  conclude  that  no  change  of  meaning 
was  intended. 

The  case  of  Leonard  v.  Bosworth  is  strongly  supported  by 
that  of  Bates  v.  Coe^  10  Conn.,  280.  The  question  there 
was  whether  a  mortgage  was  within  the  statute  of  1828, 
making  void  "conveyances  and  assignments"  made  by 
persons  in  failing  circumstances  with  a  view  to  insolvency. 
Daggett,  C.  J.,  giving  the  opinion  of  the  court,  says, 
(p.  294) : — "  The  prohibition  is  of  conveyances  and  assign- 
ments. But  surely  a  mortgage  is  not  an  assignment,  for 
that  passes  the  whole  interest  in  the  thing  assigned ;  whereas 
a  mortgage  creates  only  a  lien  in  favor  of  the  mortgagee. 
Nor  is  it  a  conveyance^  within  the  meaning  of  that  term  as 
it  has  been  understood  by  jurists  in  New  York,  Massachu< 
setts,  Maine  and  Connecticut  for  the  last  thirty  years,  and 
by  English  judges  for  the  last  half  century."  After  citing 
a  great  number  of  cases  from  the  English  decisions  and 
from  those  of  the  states  named,  and  among  them  that  of 
Leonard  v.  Bomoorth,  the  judge  adds : — "  The  result  of  all 
these  cases  is,  that  a  mortgage  is  not  a  conveyance  of  the 
land,  but  a  charge  or  lien  upon  it ;  and  that  the  mortgagee'^ 
interest  is  a  chattel ;  and  that  he  is  vested  with  the  right 
to  maintain  ejectment  to  obtain  and  appropriate  the  pledge." 

In  Clark  v.  Beach^  6  Conn.,  168,  Hosmer,  C.  J.,  (dissent- 
ing, but  not  disputed  on  this  point,  and  quoted  approvingly 
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by  Daggett,  C.  J.,  in  the  foregoing  opinion,)  says: — 
"Nothing  is  conveyed  to  the  mortgagee;  the  equity  of 
redemption  alone  is  an  estate  in  the  land.  The  mortgage 
was  intended  as  a  security  only,  not  as  a  sale."  In  City  of 
Norwich  V.  Eubbardj  22  Conn.,  587,  Church,  C.  J.,  giving 
the  opinion  of  the  court,  says : — ^"  A  mortgagee  has  only  a 
lien,  and  can  not  be  considered  as  owner  of  the  mortgaged 
estate."  In  Mills  v.  Shepard^  80  Conn.,  101,  Ells- 
WOETH,  J.,  giving  the  opinion  of  the  court,  says : — "  The 
doctrine  that  a  mortgagee  of  land  is  not  the  owner  of  it  by 
virtue  of  his  mortgage  deed,  has  been  too  often  held  by  this 
court  and  elsewhere  to  admit  of  a  question  in  the  mind  of 
any  respectable  jurist.  He  obtains  a  lien  upon  the  land, 
that  is  all.  He  is  never  spoken  of  as  owner ;  nor  is  he  such 
even  in  a  technical  sense  until  he  has  obtained  a  foreclos- 
ure." This  piinciple  was  applied,  in  the  case  of  Whiting  v. 
City  of  New  JSaven^  45  Conn.,  808,  in  giving  a  construction 
to  the  term  "owner  of  land,"  under  a  provision  of  the 
charter  of  the  city  requiring  notice,  and  afterwards  compen- 
sation, to  the  owner  of  land  taken  for  a  public  improvement, 
the  court  holding  that  a  mortgagee  was  not  to  be  regarded 
as  the  owner,  but  the  person  owning  the  equity  of  redemp- 
tion. 

It  has  been  held  in  numerous  cases  that  a  mortgage  of 
insured  property  is  not  an  alienation  of  it  within  the  mean- 
ing of  a  provision  in  a  charter  or  policy  making  the  policy 
void  if  the  property  is  "alienated  by  sale  or  otherwise." 
Jackson  v.  MassachtLsetts  Mutual  Fire  Ins.  Co.y  28  Pick.,  418; 
Bice  V.  Tower^  1  Gray,  426 ;  Rollins  v.  Columbian  Ins,  Co,^ 
5  Foster,  204;  Pollard  v.  Somerset  Mutual  Ins.  Co.^  42 
Maine,  225 ;  Conover  v.  Mutual  Ins.  Co.  of  Alhany^  8  Denio, 
254. 

Were  the  question  entirely  a  new  one  we  should  not 
regard  it  as  free  from  difficulty.  It  is  manifest  that  the 
statute  can  easily  be  evaded  under  the  cover  of  a  mortgage. 
In  Chinn  v.  Scovil^  4  Day,  241,  which  we  have  before 
referred  to  upon  another  point,  Reeve,  J.,  in  giving  the 
opinion  of  the  court,  in. the  course  of  an  illustration  of  a 
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point  that  he  is  stating,  says : — "  The  case  put  supposes  the 
mortgagor  to  be  in  possession  at  the  time  he  mortgaged ; 
for  if  he  was  then  ousted  his  deed  would  he  void^  And 
HosMBR,  C.  J.,  in  giving  the  opinion  in  Leonard  v.  Bosworthy 
4  Conn.,  421,  in  which  he  holds  that  a  mortgage  is  not  an 
alienation  within  the  meaning  of  the  statute,  remarks  that 
"  mortgages  are  within  the  mischief  at  which  the  statute  is 
aimed,"  but  that  they  "  are  not  within  the  literal  construc- 
tion of  the  act."  We  regard  the  question  however  as 
settled  by  the  former  decisions  of  our  own  court,  while  on 
the  whole  the  weight  of  considerations,  in  view  of  the 
peculiar  character  of  the  interest  of  the  mortgagee,  is  in 
favor  of  a  construction  of  the  statute  which  takes  mort- 
gages out  of  its  operation. 

If  we  are  right  in  the  views  we  have  thus  far  taken  there 
was  no  error  in  the  judgment  of  the  court  below,  holding  the 
mortgage  of  Leverty  to  the  plaintiff  valid,  and  decreeing  a 
foreclosure  unless  the  mortgage  debt  was  paid  by  McDonald 
or  other  of  the  respondents  interested. 

But  the  counsel  for  McDonald,  in  his  assignment  of 
errors,  and  in  his  brief,  claims  sundry  minor  errors  to  have 
gone  into  the  judgment,  which  it  becomes  necessary  for  us 
to  consider. 

One  of  these  is  that  his  motion  that  Wheeler  and  Sanford 
should  be  cited  in  as  co-defendants  should  have  been 
allowed ;  and  another  that  the  committee  should  have  heard 
evidence  upon  the  question  of  a  fraudulent  combination 
between  Wheeler  and  Leverty  to  withhold  from  him  the 
title  to  the  property  and  vest  it  in  Leverty.  We  will  con- 
sider these  two  claims  of  error  together. 

The  object  of  bringing  in  Wheeler  and  Sanford,  and  of 
the  evidence  as  to  a  fraudulent  conspiracy  to  withhold  from 
McDonald  the  title,  was  mainly  to  procure  the  setting  aside 
of  the  deed  of  Wheeler  and  Sanford  to  Leverty,  and  the 
vesting  of  the  title  in  McDonald.  A  further  claim  is  made 
in  this  connection  which  we  will  consider  later. 

It  is  obvious  that  if  Wheeler  and  Sanford  had  been 
brought  in,  and  evidence  of  the  fraud  had  been  received 
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and  upon  it  the  court  had  set  aside  the  deed  to  Leverty,  it 
could  not  have  affected  the  mortgage  held  by  the  plaintiff. 
The  deed  to  Leverty  would  not  have  been  void,  like  a  deed 
by  a  grantor  who  is  ousted  of  possession,  but  would  merely 
have  been  liable  to  be  set  aside  by  a  court  of  equity,  and  if 
McDonald  had  in  season  procured  an  injunction  against  a 
conveyance  or  mortgage  of  the  property  by  Leverty,  or  had 
brought  a  bill  in  equity  against  him  to  set'  aside  his  deed, 
the  way  would  have  been  open  for  him  to  obtain  the  relief 
which  he  sought  and  to  which  he  would  on  the  facts  claimed 
have  been  clearly  entitled.  But  he  took  no  such  measures, 
but  left  the  record  title  standing  unquestioned  and  undis- 
turbed in  Leverty  until  the  latter,  in  July,  1876,  made  the 
mortgage  to  the  plaintiff.  An  attempt  is  made  to  impeach 
the  mortgage  by  showing  that  tlie  plaintiff  did  not  inquire 
into  the  matter  and  learn  of  McDonald's  possession  and  of 
his  claim  of  equitable  rights.  But  he  was  not  bound  to 
inquire  further  than  after  the  record  title.  K  an  equity 
existed  in  McDonald  it  was  for  him  to  give  notice  of  it  to 
the  plaintiff  or  to  make  sure  that  he  had  notice.  There  was 
nothing  on  the  public  records  to  suggest  an  inquiry  into  the 
matter.  And  the  finding  of  the  committee  is  explicit  as  to 
his  want  of  knowledge.  It  is  that  he  "loaned  said  money 
and  took 'said  mortgage  without  knowledge  of  any  claim  of 
McDonald  on  the  property,  and  his  occupation  thereof,  and 
in  good  faith,  supposing  that  Leverty  had  the  undisputed 
title  and  possession,  but  without  inquiring  who  was  in 
possession." 

The  plaintiff  therefore  obtained  a  valid  mortgage  lien 
upon  the  property,  and  if  the  court  had  found  and  given 
full  effect  to  the  fraudulent  conduct  claimed  on  the  part  of 
Wheeler,  Sanford  and  Leverty,  it  would  not  have  set  aside 
the  mortgage  to  the  plaintiff,  but  would  merely  have  given 
McDonald  the  title  subject  to  that  mortgage.  McDonald 
therefore  is  not  injured  in  being  compelled  to  redeem  that 
mortgage,  since  he  would  have  been  compelled  to  do  it  in 
any  event,  it  having  obtained  a  precedence  of  his  own  equi- 
table rights  that  it  could  not  be  deprived  of. 
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And  the  decree  gives  him  precisely  this.  It  is  that  "if 
the  said  McDonald  shall,  on  or  before  said  day  [limited  for 
redemption]  pay  said  sums  to  the  plaintiff,  then  and  in  that 
event  it  is  ordered  and  decreed  that  *  ♦  ♦  the  title  to 
said  premises  shall  pass  to  and  become  vested  in  the  said 
McDonald."  This  part  of  the  decree  is  founded  on  the 
equitable  right  of  McDonald  to  the  premises  under  his 
contract  with  Leverty.  This  contmct  was  admitted  and 
becomes  a  part  of  the  case,  and  it  made  wholly  unnecessary 
an  impeachment  of  the  deed  to  Leverty  for  fraud,  so  long 
as  such  an  impeachment  of  it  would  have  resulted,  as  it 
necessarily  would  have  done,  in  vesting  the  title  in 
McDonald,  so  far  as  it  gave  him  any,  subject  to  the  plain- 
tiff's mortgage. 

It  is  clear  therefore  that' if  the  court  committed  any  error 
in  excluding  this  evidence  and  denying  the  motion  to  make 
additional  parties  defendant,  no  harm  has  resulted  to 
McDonald  from  the  error. 

But  McDonald  further  claims  that  he  was  entitled  to  a 
judgment  against  Leverty  for  damages  for  the  fraud 
practiced  upon  him  in  withholding  the  deed  to  which  he 
was  entitled  under  his  contract,  and  against  Wheeler  and 
Sanford  also,  if  they  were  brought  in  as  he  moved  to  have 
them ;  and  also  a  judgment  against  Leverty  for  six  hundred 
dollars  and  interest,  being  the  amount  of  the  mortgage 
above  the  sum  which  by  the  contract  he  was  to  pay  Leverty 
as  the  price  of  the  premises  which  were  to  have  been  con- 
veyed to  him.  This  price  by  the  contract  was  to  be  $4,100, 
of  which  $2,800  was  to  be  applied  in  payment  for  the 
work  done  on  the  block  by  McDonald,  and  the  balance 
($1,800)  was  to  be  paid  to  Leverty  by  Mct)onald  in  cash. 
By  the  decree  McDonald,  after  paying  the  mortgage  debt, 
will  become  vested  with  the  title  to  the  premises;  but 
instead  of  paying  Leverty  the  $1,800  he  will  have  been 
compelled  to  pay  Harral,  the  mortgagee,  $2,400,  (taking 
here  no  account  of  interest  on  either  side.)  He  will  thus 
have  paid  $600  more  than  by  the  contract  he  was  to  pay. 
This  he  has  been  compelled  to  pay  by  the  wrongful  act  of 
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Leverty  in  making  the  mortgage.  On  this  ground  he 
clearly  had  a  claim  on  Leverty  for  $600  and  interest,  for 
whicfi  he  claims  that  he  should  have  had  a  judgment  against 
him,  as  a  part  of  the  decree. 

These  claims  are  made  under  the  provisions  of  the 
Practice  Act  of  1879.  That  act  provides,  in  section  6, 
that  courts  may  "  administer  legal  and  equitable  rights  and 
apply  legal  and  equitable  remedies,  in  favor  of  either  party, 
in  one  and  the  same  suit;"  and  in  section  12,  that  "any 
person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  or  any  part  thereof  adverse  to 
the  plaintiff,  or  whom  it  is  necessary,  for  a  complete  determi- 
nation or  settlement  of  any  question  involved  therein,  to 
make  a  party ; "  while  section  7  provides  that  the  same  suit 
may  embrace  "  claims,  whetTier  in  contract  or  tort,  or  both, 
arising  out  of  the  same  transaction  or  transactions  connec- 
ted with  the  same  subject  of  action."  The  6th  section  pro- 
vides for  counter  claims,  which  it  is  reasonable  to  suppose 
were  intended  to  embrace  as  wide  a  diversity  of  claims  as 
the  complaint,  as  follows : — ^*'  In  cases  where  the  defendant 
has  either  in  law  or  equity,  or  in  both,  a  counter-claim  or 
right  of  set-off  against  the  plaintiff's  demand,  he  may  have 
the  benefit  of  any  such  set-offs  or  counteivclaims  by  plead- 
ing the  same  as  such  in  his  answer  and  demanding  judgment 
accordingly." 

This  important  part  of  that  statute  has  never  been  before 
this  court  for  construction.  After  careful  consideration  we 
have  come  to  the  conclusion  that  it  did  not  intend  to  give 
any  wider  range  of  equitable  claim  on  the  part  of  the 
defendant  or  defendants  than  that  allowed  by  the  settled 
chancery  practice,  by  means  of  answers  and  cross-bills,  in 
suits  in  equity ;  it  being  intended  to  allow  such  equitable 
defence  in  actions  at  law  as  well  as  in  suits  in  equity,  leav- 
ing the  matters  of  set-off  and  recoupment,  already  available 
in  actions  at  law,  precisely  where  they  stood  before  the  act 
was  passed.  If  this  was  all  that  was  intended  we  are  able 
to  determine  in  every  particular  case  whether  a  cross^uit 
or  counter-claim,  or  cross-claim  between  co-plaintiffs  or  co- 
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defendants,  can  be  entertained  by  the  court,  by  applying 
the  familiar  rules  of  equity  practice. 

Let  us  see  what  these  rules  are,  so  far  as  they  apply  to 
the  question  we  are  now  considering. 

Story  says  in  his  Equity  Pleadings,  §  889 : — ^'^  A  cross-bill, 
ex  vi  terminorumy  implies  a  bill  brought  by  a  defendant  in  a 
suit  against  the  plaintiff  in  the  same  suit,  or  against  other 
defendants  in  the  same  suit,  or  against  both,  touching  the 
matters  in  question  in  the  original  bill.    A  bill  of  this  kind 
is  usually  brought,  either  (1)  to  obtain  a  discovery,  &c. ;  or 
(2)  to  obtain  full  relief  to  all  parties,  touching  the  matters  of 
the  original  bilV^    And  in  §  392 : — ^^  It  frequently  happens, 
and  particularly  if  any  question  arises  between  two  defen- 
dants to  a  bill,  that  the  court  can  not  make  a  complete 
decree  without  a   cross-bill  or  cross-bills,  to  bring  every 
matter  in  dispute  completely  before  the  court,  to  be  litigated 
by  proper  parties  and  upon  proper  proofs.    In  such  a  case 
it  becomes  necessary  for  some  one  or  more  of  the  defendants 
to  the  original  bill  to  file  a  cross-bill  against  the  plaintiff 
and  some  or  all  of  the  other  defendants  in  that  bill,  and 
thus  to  bring  tfie  litigated  points  fully  before  the  court." 
And  in  §  896 : — "  Upon  hearing  a  cause  it  sometimes  appears 
that  the  suit  already  instituted  is  insufficient  to  bring  before 
the  court  all  matters  necessary  to  enable  it  fully  to  decide 
upon  the  rights  of  all  the  parties.     This  most  commonly 
happens  where  persons  in  opposite  interests  are  co-defen- 
dants, so  that  the  court  cannot  determine  their  opposite 
interests  upon  the  bill  already  filed,  and  yet  the  determina- 
tion of  their  interests  is  necessary  to  a  complete  decree 
upon  the  subject  matter  of  the  suit.^^    And  in  §  399 : — "  A 
cross-bill,  being  generally  considered  as  a  defence  to  the 
original  billy  or  as  a  proceeding  necessary  to  a  complete  de- 
termination of  a  matter  already  in  litigation^  the  plaintiff  is 
not,  at  least  as  against  the  plaintiff  in  the  original  bill, 
obliged  to  show  any  ground  of  equity  to  support  the  juris- 
diction of  the  court.     It  is  treated,  in  short,  as  a  mere 
auxiliary  suity  or  as  a  mere  dependency  upon  the  original 
suit:' 
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In  Vanderveer  v.  Hblcomb^  17  N.  Jer.  Eq.,  89,  the  chan- 
cellor says: — "A  decree  between  co-defendants  may  be 
grounded  on  evidence  between  plaintiffs  and  defendants. 
Where  a  case  is  made  between  defendants  by  evidence 
arising  from  pleadings  and  proofs  between  plaintiffs  and 
defendants^  a  court  of  equity  is  not  only  entitled  to  make  a 
decree  between  the  defendants,  but  it  is  bound  to  do  so." 
In  Elliott  V.  Pell^  1  Paige,  268,  the  chancellor  says : — "  It 
is  the  settled  law  of  this  court  that  a  decree  between  co-de- 
fendants, grounded  upon  the  pleadings  and  proofs  between 
the  complainant  and  the  defendants^  may  be  made  ;  and  it  is 
the  constant  practice  of  the  court  to  do  so  to  prevent  multi- 
plicity of  suits.  But  such  decree  between  co-defendants,  to 
be  binding  upon  them,  must  be  founded  upon  and  connected 
with  the  subject  matter  in  litigation  between  the  complainant 
and  one  or  more  of  the  defendants." 

Numerous  other  authorities,  English  and  American  can 
be  cited  to  the  same  effect. 

That  the  statute  did  not  intend  to  give  a  wider  range  to 
equitable  defences  and  cross-suits,  is,  we  think,  inferable 
from  the  rules  of  practice  under  it  established  by  the  judges 
of  the  Supreme  and  Superior  Courts,  under  an  act  of  the 
legislature  which  gives  the  rules  the  authority  of  an  enact- 
ment. The  seventh  section  of  chapter  8  of  these  rules  is 
as  follows : — "  Transactions  connected  with  the  same  subject 
of  action  may  include  any  transactions  which  grew  out  of  the 
subject  matter  in  regard  to  which  the  controversy  has  arisen^ 
as,  for  instance,  the  failure  of  a  bailee  to  use  the  goods 
bailed  for  the  purpose  agreed,  and  also  an  injury  to  them  by 
his  fault  or  neglect."  The  next  section  is  as  follows: — 
"Cross-complaints,  of  the  nature  of  cross-bills  in  equity^ 
touching  matters  in  question  in  the  original  complaint^  may 
be  filed  by  the  defendant  in  any  action,  whether  such  action 
be  for  legal  or  equitable  relief;  and  additional  parties  may 
be  summoned  in  to  answer  the  same  if  necessaiy."  And 
chapter  5,  sec.  1,  speaks  of  counter-claims  for  equitable 
relief  9i&^^of  the  nature  qf  cross-bills  in  equity.'^ 

We  are  satisfied  therefore  that  a  defendant  by  a  counter- 
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claim  under  the  statute,  cannot  bring  in  for  adjudication 
any  matter  that  is  not  so  connected  with  the  matter  in  con- 
troversy under  the  original  complaint  that  its  consideration 
by  the  court  is  necessary  to  a  full  determination  of  the 
rights  of  the  parties  as  to  such  matter  in  controversy,  or,  if 
it  is  of  a  wholly  independent  character,  is  a  claim  upon  the 
plaintiff  by  way  of  set-off,  and  not  a  claim  against  a  co-de- 
fendant. 

Under  this  rule  can  the  matters  which  McDonald  sought 
to  bring  into  the  present  suit,  and  which  were  ruled  out,  be 
regarded  as  admissible  ? 

One  of  these  matters  is  a  claim  for  damages  on  Leveriy 
for  his  fraud  in  withholding  from  him  the  legal  title  to  the 
premises  and  making  the  mortgage  upon  them  which  is  now 
before  the  court ;  with  a  further  claim  that  Wheeler  and 
Sanford  should  be  brought  in  as  additional  defendants,  that 
he  might  recover  damages  also  against  them  for  their  fraud- 
ulent combination  with  Leverty  to  keep  him  out  of  the  legal 
title.  With  regard  to  this  claim  it  is  perfectly  clear  that  it 
does  not  in  any  manner  grow  out  of  the  subject  matter  in 
controversy,  nor  is  it  necessary  to  a  full  adjudication  upon 
that  subject  matter.  It  does  not  touch  the  question  whether 
the  plaintiff  is  entitled  to  a  foreclosure,  nor  whether 
McDonald  has  an  interest  in  the  mortgaged  premises  which 
is  to  be  protected  by  the  decree.  And  whatever  claim  he 
has  upon  these  parties  for  damages  is  left  wholly  unim- 
paired and  can  be  made  the  subject  of  an  action  at  law  at 
his  pleasure. 

The  other  matter  ruled  out  by  the  court  below  is  the 
claim  of  McDonald  to  a  judgment  against  Leverty  for  the 
$600.  It  is  clear  that  he  had  a  claim  on  him  for  that 
amount ;  and  it  seems  to  have  grown  out  of  the  matter  in 
controversy,  though  a  judgment  upon  it  does  not  seem  to 
have  been  necessary  to  a  full  disposition  of  the  real  subject 
matter  of  the  suit.  The  suit  involved  the  questions, 
whether  the  plaintiff  was  entitled  to  the  mortgage  debt 
which  he  claimed,  and  whether  a  decree  for  a  foreclosure 
would  do  injustice  to  any  parties  having  an  interest  in  the 
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mortgaged  premises.  In  other  words,  the  matter  in  contro- 
versy embraced  the  mortgage  debt  and  the  mortgaged 
property  as  its  security.  It  was  on  the  ground  of  its 
including  the  mortgaged  property  that  that  part  of  the 
decree  was  made,  and  which  is  not  complained  of  by  any 
of  the  parties,  which  gave  the  legal  title  to  the  premises  to 
McDonald  on  his  paying  the  mortgaged  debt — a  protection 
of  his  rights  in  the  matter  requiring  that  the  title  should  be 
so  vested  in  him  if  he  should  redeem  the  property.  If  this 
had  not  been  done  he  would  have  been  compelled  either  to 
abandon  the  property,  or  to  redeem  it  with  the  title  remain- 
ing in  Leverty  and  at  the  risk  of  further  complication  of 
the  title  by  further  fraudulent  acts  on  the  part  of  the  latter. 
Besides  which,  it  was  for  the  interest  of  the  mortgagee  that 
McDonald  should  be  protected  in  redeeming  the  property, 
as  it  increased  his  chances  of  the  debt  being  paid.  But  a 
judgment  against  Leverty  for  the  f  600  was  in  no  manner 
necessary  for  the  protection  of  McDonald's  equitable  inter- 
est in  the  property.  His  claim  upon  Leverty  for  this  sum 
was  in  no  manner  prejudiced  by  the  refusal  of  the  court  to 
render  a  judgment  upon  it  in  the  present  suit.  He  could 
bring  an  action  against  him  at  his  pleasure.  We  think 
therefore  it  was  not  his  right  that  the  matter  should  be 
adjudicated  upon  in  the  present  suit. 

We  are  clear  that  the  court  committed  no  error  in  any  of 
its  rulings. 

In  this  opinion  the  other  judges  concurred. 
Vol.  l. — 5 
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SUPREME  COUET  OF  ERRORS. 

HELD  AT  HARTFORD,  FOR  THE  COUNTIES   OF 

HARTFORD,    WINDHAM,    LITCHFIELD, 

MIDDLESEX  An6   TOLLAND, 

ON   THE   FIRST   TUESDAY   OF   MAY,   1882. 

Present, 
Paek,  C.  J.,  Cabpentbr,  Pabdee  and  Loomis,  Js.* 


Gbobge  p.  Bbinley  and  others,  Trustees,  vs.  Georgb 

GbOU  and  OTHERS. 

A  testator  dying  in  1866  left  $100,000  to  trastees  to  be  invested  and  held  for 
kis  four  children  equally  during  their  lives,  the  '*  rents,  dividends,  in- 
crease and  income  thereof  "  to  be  paid  to  them  annually.  The  testator 
owned  at  his  death  a  large  number  of  shares  of  afire  insurance  company, 
which  went  to  the  trustees  as  a  part  of  the  trust  fund  at  a  valuation  of 
$194  per  share.  The  assets  of  the  company  then  largely  exceeded  its 
liabilities.  In  1881  the  capital  of  the  company  was  $3,000,000,  and  its 
accumulated  profits  $3,000,000;  and  the  market  value  of  its  stock  was 
$282  per  share.  During  that  year  it  increased  its  capital  from  three  to 
four  millions,  apportioning  the  new  shares  pro  rata  among  the  stock- 
holders at  $100  per  share,  the  trustees  becoming  entitled  to  subscribe  for 
eighty-one  shares.  The  new  stock  was  at  once  at  a  large  premium  and 
the  trustees  sold  the  right  to  subscribe  for  thirty-four  shares  for  a  sum 
which  enabled  them  to  subscribe  and  pay  for  forty-seven  shares.  After 
the  new  stock  was  issued  the  dividends  on  the  whole  stock  were  con- 
siderably smaller.  Held  that  the  right  to  subscribe  for  the  new  shares, 
the  profit  on  a  sale  of  the  right,  and  the  new  shares  taken,  went  to  the 

*  Judge  Gbavgeb,  being  occupied  with  the  trial  of  a  long  criminal  case 
in  the  Superior  Court,  was  not  present  at  any  time  during  the  term.  His 
place  was  supplied  by  Judge  Beabdslst  of  the  Superior  Court  in  the 
first  five  cases. 
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trustees  as  a  part  of  the  principal  of  the  fund  and  not  to  the  children  as 
a  part  of  the  income. 

And  held  that  the  term  "  increase/'  in  the  provision  of  the  will  that  the 
'* rents,  dividends,  increase  and  income"  of  the  fund  should  be  paid  to 
the  children  annually,  was  not  to  be  construed,  so  far  as  it  applied  to 
this  part  of  the  fund,  as  meaning  anything  more  than  dividends. 

And  that  it  was  not  enough  to  vary  this  construction  that  the  insurance 
company  had  in  the  testator's  lifetime  on  three  occasions  increased  its 
capital,  and  that  he  might  have  foreseen  that  it  would  do  so  again. 

Civil  suit  for  advice  as  to  the  construction  of  the  will 
of  John  Grou  and  the  duty  of  the  plaintiffs  as  trustees 
under  it;  brought  to  the  Superior  Court  in  Hartford 
County,  and,  upon  an  agreement  as  to  the  facts,  reserved 
for  the  advice  of  this  court.  The  case  is  sufficiently  stated 
in  the  opinion. 

W.  Hamersley^  for  the  plaintifb. 

C.  E,  Perkins^  for  T.  J.  Vail,  one  of  the  defendants. 

1.  The  words  "  rents,  dividends,  increase  and  income," 
have  as  used  in  the  will  substantially  the  same  meaning. 
SyaU  V.  Allen,  56  N.  York,  663. 

2.  Assuming  that  they  mean  the  same  thing,  the  new 
stock  does  not  go  to  the  children  under  that  provision,  but 
the  right  to  subscribe  for  it  belongs  to  the  trustees  as  holders 
of  the  original  stock.  It  is  not  the  case  of  a  stock  dividend, 
when,  instead  of  paying  profits  in  cash,  they  are  c^italized 
and  turned  into  additional  stock.  There  are  conflicting 
decisions  as  to  the  rule  of  law  applicable  to  such  cases, 
although,  with  the  exception  of  Pennsylvania,  I  believe  it  is 
held  everywhere  that  cash  dividends  go  to  the  tenants  for 
'life,  and  stock  dividends  to  the  remainder-man.  See  Perry 
on  Trusts,  §  545  and  note ;  Minoi  v.  Paine,  99  Mass.,  101 ; 
Leland  v.  Hayden,  102  id.,  642.  Whatever  might  be  the 
rule  applicable  there,  this  case  is  entirely  different,  both  in 
fact  and  in  principle.  This  was  new  stock,  for  which  the 
subscriber  paid  in  cash,  his  advantage  being  merely  in  the 
value  being  greater  than  the  amount  that  had  to  be  paid. 
But  the  claim  on  the  other  side  is,  that  this  difference  in 
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value  represented  a  surplus  which  was  the  product  of  the 
old  stock  and  might  have  gone  into  dividends  to  which  the 
children  would  have  been  entitled,  and  that  they  are  there- 
fore entitled  to  the  benefit  of  this  surplus  in  the  form  in 
which  it  was  distributed  among  the  stockholders.  But  a 
stockholder  is  never  entitled  individually  to  a  share  of  the 
surplus  in  such  a  case  until  it  has  been  set  apart  as  a  divi- 
dend, and  much  less  would  a  tenant  for  life  be,  the  latter 
having  no  claim  upon  the  stock  itself,  however  its  value  may 
be  increased  by  the  surplus,  but  only  upon  the  dividends 
when  separated  from  it.  Besides  this,  the  mere  surplus,  in 
a  case  like  this,  does  not  give  the  whole  value  to  the  stock 
beyond  par.  The  organization  of  the  company,  its  vast  and 
complete  system  of  agencies,  its  great  reputation,  its  long 
existence  and  credit,  have  much  to  do  in  giving  value  to  its 
stock.  It  is  well  settled  in  this  state,  as  well  as  elsewhere, 
that  the  surplus  as  well  as  the  capital  is  a  part  of  the  stock 
itself,  and  belongs  solely  to  the  corporation  until  it  is  sepa- 
rated and  declared  as  a  dividend.  Phelps  v.  Farmers  ^ 
Mechanics  Bank,  26  Conn.,  272;  Hyatt  v.  Allen,  66  N.  Y., 
553;  Williston  v.  Michigan-  ^c.  R.  R.  Co.,  13  Allen,  400; 
March  v.  Eastern  R.  R.  Co.,  43  N.  Hamp.,  515.  The  surplus 
of  this  company,  the  day  before  the  increase,  was  the 
property  of  the  estate  as  much  as  the  capital.  Nothing  was 
added  to  it  by  the  increase,  and  the  day  after  it  still 
belonged  to  the  estate  just  as  it  did  the  day  before.  The 
only  difference  was  that  each  share  of  stock  had  a  smaller 
share  of  the  surplus,  connected  with  it  than  it  had  before. 
There  was  nothing  in  the  transaction  of  increase  of  the 
capital  stock  which  changed  the  amount  or  nature  of  the 
surplus,  or  the  respective  rights  of  the  life-tenant  and  the 
remainder-men  in  it. 

This  precise  question,  it  is  believed,  has  arisen  in  only 
two  cases.  In  Akins  v.  Albree,  12  Allen,  859,  it  was  held 
in  just  such  a  case  that  the  new  stock  was  a  part  of  the 
principal  and  went  to  the  remainder-man.  In  Mosses 
Appeal,  88  Penn.  St.,  264,  the  Supreme  Court  of  Pennsyl- 
vania, in  a  case  exactly  like  this,  held  the  same  way. 
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Whatever  may  be  said  of  the  rule  applicable  to  stock  divi- 
dends, or  the  decisions  on  that  subject,  no  court  of  superior 
or  inferior  jurisdiction  has,  it  is  believed,  ever  held  that  in 
a  case  of  this  sort  the  tenant  for  life  took  any  interest  in 
the  additional  stock. 

a.  Collier  and  B.  Welles,  for  G.  Grou,  W.  D.  Grou  and 
Mary  J.  Vail,  defendants. 

1.  K  the  word  increase  was  used  by  the  testator  in  its 
natural,  usual  and  primary  sense,  it  is  clear  that  the  new 
stock  belongs  to  those  having  the  life  use,  and  this  is  the 
construction  that  should  be  given  to  the  language  of  a  will. 
Allyn  V.  Mather,  9  Conn.,  125 ;  Gold  v.  Judson,  21  id.,  625. 

2.  But  if  it  be  claimed  that  ordinarily  the  words  rents, 
dividends,  increase  and  income  would  be  construed  as 
synonymous,  reference  may  be  had  to  the  situation  of  the 
testator^s  property  to  raise  a  latent  ambiguity  as  to  increase. 
Brainerd  v.  Cowdrey,  16  Conn.,  11;  Ayers  v.  Weed,  idL 
802;  Sondes  Appeal  from  Probate,  81  id.,  190.  The  fao| 
appears  that  the  stock  of  the  insurance  company  had  been 
in  possession  of  the  testator  for  many  years,  and  that,  while 
he  possessed  it,  three  several  times  the  stock  had  been 
increased  by  the  same  process  as  that  by  which  the  last 
increase  was  made ;  and  it  is  altogether  probable  that  he 
had  this  same  stock  in  view  when  he  directed  that  the 
property  should  remain  invested  as  invested  by  him.  The 
fair  and  natural  inference  is  that  the  testator  had  in  his 
mind  the  circumstances  under  which  the  stock  had  increased 
while  in  his  possession,  and  that  he  used  the  word  increase 
in  order  to  describe  a  future  apportionment  of  new  stock. 
He  could  have  used  no  other  word  so  aptly  to  describe  the 
fact. 

8.  But  the  testator's  children  are  entitled  to  the  new 
stock  under  the  proper  construction  of  the  other  words 
used,  or  as  rents,  dividends,  and  income.  It  is  assumed 
that  if  the  new  stock  had  been  issued  without  the  pay- 
ment to  the  company  of  anything — if  the  new  stock  had 
only  represented    accumulated    profits,    and    the   market 
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yalue  of  the  stock  had  been  reduced  pro  tanto^  as  it 
theoretically  should  have  been  by  such  a  stock  dividend, 
then  the  new  stock  would  have  belonged  to  those  given  the 
life  use  as  income  and  dividend.  This  is  the  modern  Amer- 
ican doctrine,  and  the  tendency  of  the  late  English  eases  is 
in  the  same  direction.  The  leading  case  in  this  country  is 
Harp's  Appeal^  28  Penn.  St.,  868.  The  testator  bequeathed 
to  his  four  children,  the  rents^  income  and  interest  of  certain 
stocks.  It  was  held  that  the  accumulations  of  stock  after 
the  death  of  the  testator  was  income.  The  court  say : — 
"The  omission  to  distribute  it  semi-annually,  as  it  accu- 
mulated, makes  no  change  in  its  ownership.  The  distribu- 
tion of  it  among  the  stockholders  in  the  form  of  new 
certificates,  has  no  effect  whatever  upon  the  equitable  right 
to  it."  In  an  elaborate  opinion  the  early  English  cases  are 
reviewed  and  disapproved.  This  case  was  followed  in  New 
York  with  approval  in  the  case  of  Clarkson  v.  Clarkson^  18 

Jkrb.,  649.  The  testator  left  two  shares  of  his  estate  to 
ustees  "  to  pay  the  tJiterest^  dividends  and  increase  "  to  his 
two  daughters,  for  the  term  of  their  natural  lives.  It  was 
similar  to  the  present  case  in  this  —  that  the  testatoi' 
bequeathed  a  definite  portion  of  his  estate  in  trust,  and  not 
stocks  eo  nomine.  The  court  say,  (p.  661), — "There  is  noth- 
ing in  this  clause  of  the  will  expressly  requiring  the  capital 
of  these  two  shares  to  be  increased  by  accumulations  arising 
from  the  proceeds  of  the  shares  themselves ;  neither  is  there 
anything  from  which  such  an  intention  can  be  inferred, 
while  there  is  much  tending  to  the  conclusion  that  the 
testator  intended  that  all  the  profits  and  income  of  every 
kind  and  nature  whatsoever^  arising  from  these  two  shares, 
however  invested,  should  go  to  the  use  and  benefit  of  his 
two  daughters.  *  *  *  Dividends,'  as  used  in  the  will,  id 
unqualified ;  it  includes  in  its  technical  sense,  as  well  as  in 
its  ordinary  and  common  acceptation,  all  distributions  to 
corporators  of  the  profits  of  the  corporation,  whether  suoh 
distributions  are  large  or  small ;  or  whether  made  at  long  or 
short  intervals ;  and  without  any  regard  to  the  manner  or 
place  of  their  declaration  or  mode  of  payment."    The  early 
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English  cases  are  disapproved.  Even  Lord  Eldoit,  in 
Paris  V.  Paris^  10  Ves.,  185,  says : — "  As  to  the  distinction 
taken  between  stock  and  money,  it  is  too  thiny  This 
doctrine  was  further  followed  in  New  York  in  the  case  of 
Simpson  v.  Moore^  80  Barb.,  637.  A  bank  charter  had 
expired,  and  the  bank  re-organized  under  the  general  bank- 
ing law,  but  made  a  dividend  of  eighteen  per  cent.,  which 
the  trustee  elected  to  take  in  stock  in  the  new  bank.  Held 
that  as  part  of  the  dividend  was  held  as  capital  when  the  stock 
was  purchased,  the  original  investment  must  be  preserved, 
and  the  residue  paid  to  the  life-tenant.  In  Van  Doren  v. 
Olden^  19  N.  Jer.  Eq.,  176,  the  English  and  American  cases 
are  reviewed,  and  Earp's  Appeal  and  the  New  York  cases 
are  approved  as  announcing  correct  principles  in  preference 
to  the  early  English  cases.  In  Wiltbank^s  Appeal^  64  Penn. 
St.,  256,  the  doctrine  of  the  above  cases  was  carried  to  its 
legitimate  conclusion  as  we  claim  it.  A  testatrix  gave  her 
estate  in  trust  to  pay  her  daughter  $1,400  annually  from  the 
income,  and  the  remainder  of  the  income  to  her  son.  Part 
of  the  trust  fund  was  stock  in  two  corporations,  one  of 
which  ordered  an  increase  of  stock,  to  be  distributed  to  the 
old  stockholders  on  payment  of  175  per  share.  The  trustee 
sold  the  privilege  to  subscribe.  The  other  made  a  similar 
order.  The  trustee  advanced  money,  subscribed  for  the 
stock,  sold  it  at  an  advance,  and  carried  what  was  received 
in  both  cases  to  the  trust  account.  Held  that  these  items 
were  income  and  not  capital.  In  the  still  later  case  of 
Lord  V.  Brooks^  52  N.  Hamp.,  72,  the  foregoing  decisions 
are  cited  with  approval,  while  the  English  and  Massachu* 
setts  decisions  are  said  to  be  unsatisfactory.  The  court, 
(p.  85,)  express  some  doubt  whether  a  corporation  has  the 
legal  power  to  capitalize  earnings  so  as  to  divert  income 
from  the  life  tenant  to  the  remainder-man,  especially  where 
the  surplus  is  simply  kept  to  protect  the  capital,  and  is  not 
actually  appropriated  and  expended  on  the  principal,  as  in 
the  erection  of  buildings,  etc.  See  also  Pratt  v.  Pratt^  88 
Conn.,  446.  We  insist  that  there  is  no  difference  in  princi- 
ple between  a  stock  dividend  pare  and  simple  and  this 
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increase  of  one-fourth  new  stock  which  has  taken  away  one- 
fourth  of  the  former  surplus  and  earnings,  which  one-fourth 
if  put  into  a  dividend  would  have  belonged  to  the  life- 
tenants,  but  is  now  in  the  hands  of  the  trustees.  That  the 
$8,000,000  surplus  of  undivided  profits  equitably  belonged 
to  the  stockholders,  and  in  this  case  to  the  parties  having 
the  life  use,  has  been  practically  decided  in  this  state.  In 
State  V.  Phcenix  Banky  34  Conn.,  239,  Butler,  J.,  says : — 
"The  accumulation  of  the  surplus  was  not  an  essential 
part  of  the  business  of  the  bank.  It  was  organized  upon 
the  idea  that  its  earnings  would  be  divided  as  earned, 
and  a  court  of  equity  would  have  compelled  a  division  of 
them  if  unjustly  accumulated  and  withheld,  for  every 
stockholder,  qualified  or  absolute,  became  an  equitable 
owner  in  the  earnings  as  soon  as  earned,  and  entitled  to  an 
equal  share  in  and  a  reasonable  division  of  them."  See  also 
Beers  v.  Bridgeport  Spring  Co.y  42  Conn.,  17.  In  the 
earlier  case  of  Phelps  v.  Farmers  ^  Mechanics  Bank^  26 
Conn.,  269,  Ellsworth,  J.,  (p.  272,)  says : — "  If  a  bank  has 
a  certain  defined  surplus,  which  has  actually  been  separated 
and  made  distinct,  and  is  so  known  and  treated  by  contract- 
ing parties  or  by  the  statute,  it  is  possible  it  may,  in  that 
case,  be  held  to  possess  a  new  character  and  be  dealt  with 
accordingly."  It  was  held  in  this  case  that  the  undeclared 
profits  were  mere  increment  of  the  stock ;  but  in  the  recent 
case  of  Vail  v.  Fai7,  49  Conn.,  62,  Loomis,  J.,  in  comment- 
ing upon  that  case,  says : — "  But  suppose  a  life  estate  had 
been  created  in  the  stock  by  contract  or  bequest,  is  it  not 
too  obvious  for  argument  that  the  court  never  would  have 
held  that  the  profits  were  a  mere  augmentation  of  the  stock, 
and  that  the  dividends  out  of  the  surplus  fund  must  pass 
into  the  hands  of  the  owner  of  the  stock  itself,  in  defiance 
of  the  terms  of  the  contract  or  bequest.  Ellsworth,  J.,  by 
anticipation  guards  against  any  such  misapplication  of  the 
principle  by  recognizing  the  fact  that  it  would  be  possible 
by  contract  or  otherwise  to  impress  a  diiBferent  character  on 
the  profits,  which  might  in  legal  eflfect  separate  them  from 
the  stock."    And  it  was  held  that  the  bequest  to  Mrs.  Vail 


Digitized  by  VjOOQIC 


MAY  TERM,  1882.  78 

Brinley  v.  Grou. 

did  have  the  effect  to  separate  the  profits  from  the  stock  in 
advance  and  to  vest  them  in  her  husband  as  trustee,  so  that 
the  law  of  1878  could  not  affect  those  thereafter  earned. 
So  that  the  equitable  rights  of  these  life-tenants  attached 
to  these  earnings  and  became  vested  when  the  will  became 
operative,  and  these  rights  cannot  be  affected  by  the  legisla- 
ture, the  company,  or  the  trustees.  But  twenty-five  per 
cent,  of  these  earnings  have  been  in  fact  diverted  from  the 
old  stock,  and  put  by  these  trustees  into  new,  and  if  the 
new  stock  does  not  belong  to  the  life-tenants  then  they  have 
lost  just  so  much  of  their  own. 

4.  It  is  no  objection  to  this  view  that  the  value  of  the 
stock  declined  after  the  new  issue.  It  declined  no  more 
than  if  a  dividend  of  twenty-five  per  cent,  had  been 
declared,  as  already  shown.  The  stock  doubtless  increased 
in  value  because  of  the  proposed  increase  of  stock.  It  is 
no  reason  why  our  property  should  be  wholly  confiscated 
because  somebody  else  may  sustain  a  small  loss.  The  intent 
of  the  testator  should  be  carried  out  even  if  the  value  of 
the  capital  should  be  diminished.  Balch  v.  Hallet^  10 
Gray,  408. 

Pabdeb,  J.  John  Grou  died  in  1866,  leaving  a  will  con- 
taining the  following  clause : — "  I  give,  devise  and  bequeath 
to  George  Brinley,  Oliver  G.  Terry  and  William  J.  Hamers- 
ley,  and  their  successors  in  ofiSce,  the  sum  of  one  hundred 
thousand  dollars,  to  have  and  to  hold  the  same  upon  the 
trust  and  confidence  following :  that  is  to  say,  they  shall 
invest  and  hold  the  same  for  the  use  and  benefit  of  my  four 
children,  John  Grou,  Jr.,  George  Grou,  Mary  J.  Vail,  and 
William  D.  Grou,  during  their  natural  lives,  and  shall  pay 
to  them  equally  the  rents,  dividends,  increase  and  income 
thereof  annually,  after  deducting  the  expenses  of  said  trust, 
one-fourth  to  each  during  his  or  her  life.  If  any  of  my 
children  should  die  leaving  issue  living  at  their  decease,  his 
share  or  her  share  shall  then  be  transferred  to  said  children 
free  from  said  trust;  but  if  any  should  die  leaving  no 
children,  the  same  shall  be  held  in  trust  for  the  use  and 
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benefit  of  the  survivors ;  and  if  all  die  without  issue,  then 
the  estate  is  to  go  to  my  legal  heirs." 

The  testator  at  the  time  of  his  death  was  the  owner  of 
three  hundred  and  thirtj-three  shares  of  the  stock  of  the 
MtuQ,  Insurance  Company;  of  these  shares  two  hundred 
and  forty-four  became  a  part  of  the  fund  then  created  at  a 
valuation  of  $194  per  share.  The  assets  of  the  company 
then  exceeded  its  liabilities  to  the  amount  of  about  $355,000* 
In  1881  the  capital  of  the  company  was  $8,000,000;  its 
accumulated  profits  $8,000,000 ;  and  the  market  value  of  a 
share  was  $282.  In  that  year  it  increased  its  capital  from 
$3,000,000  to  $4,000,000,  apportioning  the  ten  thousand 
new  shares  pro  rata  among  the  stockholders,  they  paying  in 
$100  per  share.  The  trustees  thereby  acquired  the  right  to 
subscribe  for  eighty-one  and  one  third  shares ;  they  sold  the 
right  to  subscribe  for  thirty-four  and  one  third  shares, 
receiving  therefor  $4,859.50 ;  and  of  this  sum  they  applied 
$4,700  to  payment  for  forty-seven  shares.  After  the 
increase  the  market  value  of  a  share  was  $282;  in  Feb* 
ruary,  1882,  the  date  of  this  complaint,  it  was  $235.  The 
dividend  for  the  year  preceding  the  increase  was  twenty 
per  cent ;  for  the  year  succeeding,  sixteen  per  cent. 

The  plaintiffs,  *the  trustees  under  the  will,  allege  that 
George  Grou,  WiUiam  D.  Grou  and  Mary  J.  Vail  (John 
Grou,  Jr.,  haying  died  without  issue  and  they  taking  hk 
interest  as  survivors,)  claim  to  be  entitled  to  receive  these 
forty-seven  shares  of  new  stock  in  the  proportion  to  which 
they  are  entitled  to  the  annual  rents,  dividends,  increase 
and  income  of  the  trust  fund,  and  that  it  should  be  trans- 
ferred to  them ;  and  that  Thomas  J.  Vail,  husband  of  Mary 
J.  Vail,  claims  that  these  forty-seven  shares  are,  and  should 
remain,  a  part  of  the  capital  of  the  fund. 

The  trustees  ask  the  Superior  Court  to  determine  the 
following  questions : — 

1st.  Whether  the  legal  effect  of  the  provisions  of  the 
trust  in  the  will  is  such  as  to  entitle  the  cestuis  que  truvt  to 
the  right  to  subscribe  to  the  new  stock. 

2d.    Whether  the   provisions  of  the  trust  require  the 
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plaintiffs  to  hold  as  a  part  of  the  trust  fund  the  new  stock 
so  purchased  by  them,  or  to  divide  the  same  among  the 
cettuis  que  trusty  as  a  part  of  the  rents,  dividends,  increase 
and  income  of  the  trust  fund. 

8d.  Whether  the  eestuis  que  tnt$t  are  entitled,  as  a  part 
of  the  rents,  dividends,  increase  and  income  of  the  trust 
fund,  to  subscribe  for  any  portion  of  the  new  stock,  or  are 
entitled  to  any  proportion  of  the  profits  that  may  arise  from 
the  purchase  and  sale  of  the  new  stock,  or  to  any  propor- 
tional part  of  the  market  value  of  the  right  to  subscribe  for 
such  new  stock  at  the  time  such  subscriptions  are  made. 

4th.  In  the  event  that  the  trust  entitles  the  oestuis  que 
truit  to  receive  as  annual  rents,  dividends,  increase  and 
income,  any  share  of  the  benefit  accruing  to  the  trust  fund 
by  reason  of  the  increase  of  stock  by  the  ^tna  Insurance 
Company,  in  what  proportion  does  the  benefit  go  to  the 
eestuis  que  truH  f 

The  Superior  Court  has  asked  tiie  advice  of  this  court 
upon  these  questions. 

A  shareholder  has  no  proprietary  interest  in  the  accumu- 
lated profits  properly  retained  by  a  corporation  for  the  pro- 
tection of  its  capital ;  he  cannot  acquire  one  by  summoning 
it  to  make  a  rest  in  its  business  and  take  an  account  of 
them ;  he  first  obtains  one  when  it  has  either  in  fact,  form 
or  intent  set  his  proportion  thereof  as  a  dividend  to  his 
individual  credit.  This,  of  course,  is  the  measure  of  the 
right  of  a  life  tenant ;  there  is  to  him  only  a  possibility  that 
the  profits  may  be  divided,  or  that  the  use  of  them  by  the 
corporation  may  increase  its  dividend  during  his  term. 

In  the  case  before  us,  neither  in  fact  nor  form  did  the 
corporation  make  any  division,  or  part  with  any  portion  of 
its  earnings  in  behalf  of  the  stockholders.  On  the  contrary 
it  manifestly  desired  to  retain  its  sui*plus  intact  and  increase 
its  strength  by  the  addition  of  a  million  of  dollars  to  its 
capital ;  its  accumulated  earnings  all  remained  its  property 
and  subject  to  the  risks  of  its  business.  It  offered  to  the 
shareholders  the  privilege  of  paying  in  this  sum;  investors 
were  of  the  opinion  that  this  privilege  was  worth  a  premium ; 
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not  because  it  carried  with  it  the  right  then  or  ever  to 
demand  any  portion  of  the  surplus  retained  in  good  faith 
by  the  company,  but  presumably  because  they  believed  that 
from  the  income  from  its  capital,  surplus,  and  business,  it 
would  make  regular  dividends  largely  in  excess  of  the 
ordinary  rate  of  interest. 

The  increase  in  market  value  above  cost  of  the  shares 
constituting  the  capital  of  this  fund,  resulting  either  from 
an  accumulation  of  profits  by  the  corporation  or  from  its 
vote  to  permit  each  one  of  its  proprietors  to  purchase  a 
fraction  of  a  new  share  because  he  was  the  owner  of  an 
existing  one,  belonged  to  and  formed  a  constituent  part  of 
this  last,  and  of  course  of  the  capital.  If  the  trustees  had 
sold  the  existing  share,  and  thereby  had  realized  the  in- 
creased value  resulting  from  either  of  the  mentioned  causes, 
the  entire  proceeds  of  the  sale  would  have  still  formed  a 
part  of  the  capital ;  and  the  excess  in  market  value  above 
cost  of  the  right  to  purchase  such  fraction  also  belongs  to 
and  forms  a  constituent  part  of  the  existing  share  and  of 
course  of  the  capital ;  and  when  the  trustees  realized  this 
excess  by  a  sale  of  the  privilege,  the  proceeds  remained  a 
part  of  that  capital.  In  short,  all  of  the  increase  of  value 
which  is  realized  from  the  act  of  the  trustees  in  selling 
either  the  existing  share  with  the  privilege  annexed,  or  the 
privilege  severed  therefrom,  belongs  to  the  capital;  pur- 
chasers pay  it  from  their  money ;  all  that  is  realized  from 
the  act  of  the  corporation  in  making  dividends  belongs  to 
the  life  tenant.  Atkins  v.  Alhree^  12  Allen,  359;  Mois^s 
Appeal  J  88  Penn.  St.,  264.  And  this  regardless  of  the 
question  whether  profits  were  accumulated  before  or  after 
the  purchase  of  shares  by  the  trustee ;  if  before,  and  a 
dividend  is  made  immediately  after,  it  is  the  good  fortune 
and  the  property  of  the  life  tenant ;  if  after,  and  the  corpo- 
ration does  not  divide  them  during  the  life  tenancy,  it  is  the 
advantage  of  the  remainder-man.  Each  must  take  the  risk 
of  his  time,  both  as  to  the  success  of  the  business  and  as  to 
the  action  of  the  directors  in  the  matter  of  dividends. 

Again,  it  is  said  that  the  will,  which  is  the  law  of  the 
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case,  requires  the  transfer  of  these  forty  shares  to  the  life 
tenants,  by  the  requirement  that  the  trustees  shall  annually 
pay  to  them  "the  rents,  dividends,  increase  and  income"  of 
the  trust  fund ;  that  in  the  life  of  the  testator  the  company 
had  on  three  occasions  increased  its  capital ;  that  he  foresaw 
that  it  would  do  so  again ;  and  that  the  word  "  increase  " 
points  to  such  an  event.  But,  looking  at  the  whole  instru- 
mcDt,  we  are  unable  to  find  therein  expressed  any  other 
intention  in  reference  to  that  part  of  the  fund  invested  in 
-Etna  Insurance  stock,  than  that  his  children  should  receive 
all  that  the  company  should  actually  separate  from  its 
Funds  and  set  to  the  trustees  as  dividends  thereon. 

The  Superior  Court  is  advised  that  the  forty-seven  shares 
paid  for  are  a  part  of  the  principal  of  the  fund;  to  be 
retained  by  the  trustees  as  such. 

In  this  opinion  the  other  judges  concurred. 


HoBACB  A.  Wilcox  vs.  Benjamin  A.  Gladwin. 

The  statute  with  regard  to  tax  warrants  (Gen.  Statutes,  p.  165,)  proyides 
that  they  ''may  be  in  the  following  form."  The  form  then  given,  after 
directing  the  oflScer  to  demand  the  seyeral  taxes  of  the  several  persons 
named  in  the  tax  list,  proceeds  as  follows: — ''And  If  any  person  fails  to 
pay  his  proportion  of  said  tax  you  are  to  levy  upon  his  goods  and  chat- 
tels, *  *  and  for  want  of  such  goods  and  chattels  you  are  to  levy  on 
his  real  estate  *  *  or  take  the  body  of  said  person  and  commit  him 
unto  the  keeper  of  the  jail,"  Ac.  Held,  in  trespass  against  an  oflScer  for 
levying  a  tax  warrant  on  the  body  of  the  plaintiff  and  committing  him 
to  prison — 

1.  That  it  was  not  necessary  that  the  form  given  should  have  been 
followed,  the  statute  not  being  Imperative. 

2.  That  the  omission  in  the  warrant  of  the  alternative  direction  to  levy 
on  real  estate  did  not  make  the  warrant  void,  inasmuch  as,  with  that 
provision  in  it,  the  oflScer  would  have  had  full  power  to  levy  on  the  body 
as  he  did,  and  it  was  a  matter  as  to  which  the  plaintiff  had  no  election. 

The  officer  endorsed  his  fees  for  the  service  of  the  warrant  upon  the 
original  warrant  which  he  returned  to  the  justice,  but  did  not  endorse 
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his  fees  on  the  copy  which  he  left  with  the  jailer.  Held  that  the  latter 
endorsement  was  not  necessary. 

The  warrant  directed  the  keeper  of  the  Jail,  in  case  any  person  was  com- 
mitted upon  it,  to  keep  such  person  safely  until  he  should  pay  the  tax 
and  the  fees  of  the  oflScer  for  service.  The  plaintiff  claimed  that  the 
defendant's  fees  were  excessive  and  illegal,  and  that  if  they  were  so  he 
was  liable  to  the  plaintiff  for  false  imprisonment  The  judge  charged 
that,  if  the  fees  were  excessive,  the  defendant  yet  was  not  liable  as  a 
trespasser  unless  the  jury  shonld  find  that  he  made  them  so  in  bad  faith 
and  for  the  purpose  of  keeping  the  plaintiff  in  jail.  Held  to  be  erro- 
neous. 

The  defendant  had  no  right  to  hold  the  plaintiff  in  jail  until  he  paid  fees 
which  were  illegal. 

Trespass  for  false  imprisonment ;  brought  to  the  Supe- 
rior Court  in  Middlesex  County,  and  tried  to  the  jury  before 
Sanford^  J.  The  defendant  pleaded  a  general  denial,  with 
notice  of  a  justification  under  a  tax  warrant  as  a  tax 
collector. 

Upon  the  trial,  the  imprisonment  of  the  plaintiff  being 
admitted,  the  defendant  offered  in  evidence  the  following 
tax  warrant : — 

"To  Benjamin  A.  Gladwin,  Collector  of  the  town  of 
Essex,  in  the  county  of  Middlesex, — Greeting : 

"  By  authority  of  the  State  of  Connecticut,  you  are  hereby 
commanded  forthwith  to  levy  and  collect  of  each  of  the 
persons  named  in  the  annexed  list  herewith  committed  to 
you,  his  several  proportion  of  the  sum  total  of  said  list  as 
therein  stated,  being  a  tax  agreed  upon  by  the  inhabitants 
of  said  town,  regularly  assembled  on  the  2d  day  of  October, 
A.  D.,  1876,  for  the  purpose  of  paying  the  current  expenses 
of  the  town  for  the  coming  yeai* ;  and  if  any  person  shall 
neglect  to  make  payment  of  the  sum  at  which  he  is  assessed 
and  set  in  said  list,  you  are  to  distrain  the  goods  or  chattels 
of  such  person  and  dispose  of  the  same  as  the  law  directs, 
and  after  satisfying  the  said  tax  and  charges  you  are  to 
return  the  overplus,  if  any,  to  said  peii^on ;  and  for  want  of 
goods  or  chattels  on  which  ♦to  make  distraint,  you  are  to 
take  the  body  of  the  person  so  neglecting  and  him  commit 
unto  the  keeper  of  the  jail  in  said  county,  within  the  prison, 
who  is  hereby  commanded  to  receive  and  safely  keep  him 
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nntil  he  shall  pay  the  sum,  together  with  your  fees.    Dated 
at  Essex,  this  20th  day  of  February,  1877. 

Giles  Potter, 
Justice  of  the  Peace.^^ 

^^  In  compliance  with  the  above  warrant,  which  I  assert  to 
be  a  true  copy,  I  herewith  commit  the  body  of  Horace  A. 
Wilcox,  who  is  in  the  annexed  tax-list,  for  nofi-payment  of 
taxes  due  the  said  town  of  Essex,  to  the  keeper  of  the  jail 
in  said  county  of  Middlesex,  for  safe  keeping  in  the  form 
the  law  directs.    Essex,  May  27th,  1878. 

Attest,    B.  A.  Gladwin,  Tax  Collector'^ 

The  plaintiff  objected  to  this  evidence  upon  the  ground 
that  it  was  not  a  legal  warrant,  inasmuch  as  there  was  no 
authority  given  in  the  same  to  the  defendant,  as  collector  of 
taxes,  to  levy  on  real  estate,  and  was  not  sufficient  to  justify 
the  defendant  as  such  collector  in  making  the  arrest  of  the 
body  of  the  plaintiff  and  committing  him  to  jail.  The  court 
overruled  the  objection  and  admitted  the  evidence,  and 
instructed  the  jury  that  the  writing  was  a  legal  and  suffi- 
cient warrant. 

The  plaintiff  offered  evidence  to  prove  that  he  was  pos- 
sessed of  real  property  more  than  sufficient  to  pay  the  tax 
assessed  against  him.  The  defendant  offered  evidence  to 
prove  that  the  plaintiff  refused  to  pay  his  tax,  (the  same 
being  a  commutation  tax  of  $2);  that  he,  the  defendant, 
made  several  demands  for  the  tax ;  that  it  remained  unpaid 
for  over  one  year  after  it  became  due ;  that  the  plaintiff 
neglected  to  show  or  turn  out  property  to  the  collector ; 
that  after  due  inquiry  he  was  unable  to  find  any  property 
either  real  or  personal  belonging  to  the  plaintiff  on  which 
to  levy ;  and  that  on  May  28th,  1878,  he  levied  the  warrant 
on  the  body  of  the  plaintiff  and  committed  him  to  the 
keeper  of  the  Haddam  jail  in  Middlesex  County,  and  left 
with  him  a  true  and  attested  copy  of  the  warrant  and 
endorsed  his  fees  on  the  original  warrant  and  returned  it  to 
the  justice  who  issued  it. 

The  plaintiff  offered  evidence  to  show  that  while  he 
remained  in  jail  he  demanded  of  the  jailor  the  amouut  of 
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the  bill  of  taxes  and  costs,  that  he  might  pay  them  and  be 
discharged,  and  was  unable  to  get  it.  The  defendant 
offered  evidence  to  show  that  no  such  demand  was  ever 
made  by  the  plaintiff,  and  also  to  show  that  he  could  have 
ascertained  the  amount  at  any  time  he  desired. 

The  defendant  did  not  place  the  amount  of  the  tax  or 
fees  on  the  'copy  of  the  warrant  left  with  the  jailer.  The 
plaintiff  claimed  and  asked  the  court  to  instruct  the  jury 
that  it  was  the  duty  of  the  defendant  to  have  endorsed  on 
his  copy  so  left  with  the  jailer  the  amount  of  tax  and  his 
legal  charges  for  serving  the  warrant,  and  that  failing  to  do 
so  he  rendered  himself  liable  in  this  action.  The  court  did 
not  so  charge  the  jury,  but  did  charge  that  the  defendant 
was  under  no  legal  obligation  to  endorse  the  amount  of  the 
tax  and  fees  on  the  copy  left  with  the  jailer,  and  that  his 
neglect  so  to  do  did  not  make  him  a  trespasser. 

The  plaintiff  claimed  that  the  fees  charged  by  the  defen- 
dant in  serving  the  warrant  were  in  excess  of  the  legal  fees, 
and  asked  the  court  to  charge  the  jury  that  the  defendant 
was  liable  for  keeping  the  plaintiff  in  jail  until  he  paid  the 
fees  charged. 

It  was  not  claimed  by  the  plaintiff,  nor  did  he  offer  any 
evidence  to  show,  that  he  made  any  tender  of  the  tax  or  of 
the  amount  he  claimed  to  be  the  legal  fees  before  he  finally 
paid  the  tax  and  fees  charged. 

The  court  instructed  the  jury  that  if  the  fees  charged  by 
the  defendant  were  in  excess  of  the  legal  fees,  that  would 
not  make  him  a  trespasser  and  liable  in  this  action,  unless 
they  should  find  that  the  officer  made  these  fees  excessive 
in  bad  faith  and  for  the  purpose  of  keeping  the  plaintiff  in 
jail. 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial  for  errors  in  the  rulings  and 
charge  of  the  court. 

D.  Chadwich^  in  support  of  the  motion. 

TF,  F.  Willcoxj  contra. 
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Beabdsley,  J.  The  first  question  in  this  case  is  as  to 
the  sufficiency  of  the  warrant  upon  which  the  defendant 
relies  as  justifying  the  alleged  imprisonment  of  the  plaintiff. 
The  plaintiff  claims  that  it  is  void  upon  its  face,  by  reason 
of  the  omission  in  it  of  any  precept  to  levy  upon  real  estate, 
first,  because  in  this  respect  it  departs  from  the  form  given  by 
statute  (Gen.  Statutes,  p.  165,  sec.  21,) ;  and  second,  because 
by  reason  of  such  omission  the  defendant  in  this  case  was 
deprived  of  the  election  which  he  might  otherwise  have 
exercised  to  levy  upon  the  real  estate  instead  of  the  body  of 
the  plaintiff.  We  do  not  think  that  this  objection  to  the 
warrant  should  prevail  upon  either  ground. 

It  is  well  settied  that  the  forms  for  proceeding  given  by 
statute  need  not  be  strictly  pursued  except  in  certain  cases 
where  the  nature  of  the  subject  to  which  they  relate  requires 
a  strict  ^adherance  to  them,  and  in  these  cases  the  language 
of  the  statute  prescribing  the  form  is  imperative.  Persse 
V.  Watr(m8^  30  Conn.,  139.  Here  the  language  of  the 
statute  giving  the  form  is  clearly  penmssive, — **  warrants  for 
the  collection  of  taxes  may  be  in  the  following  form," — and 
there  is  no  reason  growing  out  of  the  nature  of  the  proceed- 
ing why  it  should  be  copied. 

Nor  was  the  warrant  defective  in  substance  on  account  of 
the  omission  referred  to.  It  still  commanded  the  collector  to 
do  what  the  law  would  have  justified  him  in  doing  if  it  had 
contained  the  alternative  direction  to  take  the  body  or  real 
estate.  In  obedience  to  its  mandate  the  defendant  could 
violate  no  legal  right  of  the  plaintiff,  because  the  plaintiff 
had  no  election  as  to  the  mode  of  levy.  The  defendant  had 
such  election,  and  if  in  the  exercise  of  it  he  had  decided  to 
take  real  estate  instead  of  the  body,  it  would  have  been 
necessary  for  him  to  procure  another  warrant  giviing  him 
the  requisite  authority. 

Nor  did  the  court  err  in  declining  to  charge  the  jury  as 
requested  by  the  plaintiff^  ^that  it  was  the  duty  of  the 
defendant  to  have  endorsed  on  the  copy  of  his  warrant'  left 
with  the  jailer  the  amount  of  the  tax  and.  his  legal  charges 
for  serving  the  warrant." 
Vol.  I.— 6 
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The  only  statutory  direction  in  respect  to  the  details  of 
the  service  of  tax  warrants,  is  that  tax  collectors  are  to  pro- 
ceed in  the  same  manner  as  officers  in  the  levy  of  execntions. 
Upon  the  levy  of  an  execution  upon  the  body  the  officer  is 
only  required  to  leave  with  the  jailer  a  true  and  attested 
copy  of  the  execution.  The  amount  of  the  judgment  would 
necessarily  appear  upon  the  face  of  the  execution.  In  this 
case  the  amount  of  the  tax  appears  upon  the  "  annexed 
list "  referred  to  in  the  return  of  the  officer,  and  which  was 
presumably  attached  to  the  warrant,  especially  as  no  objec- 
tion was  made  to  the  warrant  in  the  court  below  for  the 
want  of  such  annexation.  The  statute  nowhere  requires 
that  the  officer  shall  endorse  upon  the  copy  left  with  the 
jailer  the  amount  of  his  fees. 

The  remaining  question  in  the  case  is  as  to  the  correctness 
of  the  charge  of  the  judge  responsive  to  the  claim  of  the 
plaintiff  that  the  fees  charged  by  the  defendant  for  serving 
the  warrant  were  excessive  and  his  request  for  a  charge  that 
the  defendant  was  liable  for  keeping  the  plaintiff  in  jail 
until  he  paid  such  fees. 

The  plaintiff  having  proved  his  imprisonment  as  alleged, 
was  entitled  to  a  verdict,  unless  the  defendant  proved  a 
legal  justification  for  such  imprisonment.  For  the  purpose 
of  making  such  proof  the  defendant  introduced  in  evidence 
his  tax-warrant  with  his  endorsement  of  fees  upon  it,  coupled 
with  evidence  that  upon  the  service  of  the  warrant  upon 
the  plaintiff  he  had  made  such  endorsement  of  fees  upon  it, 
and  returned  it  to  the  magistrate  who  issued  it.  The  plain- 
tiff claimed  tliat  the  fees  so  endorsed  upon  the  warrant 
were  excessive,  and  asked  the  court  to  charge  the  jury  that 
the  defendant  was  liable  for  keeping  the  plaintiff  in  jail 
until  he  paid  such  fees.  The  court  charged  the  jury  that 
if  the  fees  charged  by  the  defendant  were  excessive,  that 
would  not  make  him  a  trespasser  and  liable  in  this  action, 
unless  they  should  find  that  the  defendant  made  those  fees 
excessive  in  bad  faith  and  for  the  purpose  of  keeping  the 
plaintiff  In  jail.  We  Ace  lOf  opinion  that  this  charge  was 
erroneous. 


Digitized  by  VjOOQIC 


MAY  TERM,  1882.  88 

Wilcox  V.  Gladwin. 

The  only  condition  upon  which  the  defendant  was  justi- 
fied in  imprisoning  the  plaintiff,  was  his  delinquency  in  the 
payment  of  the  tax  assessed  against  him  and  the  legal  fees 
of  the  collector ;  and  the  only  object  of  such  imprisonment 
recognized  by  law,  was  to  coerce  payment  of  the  amount 
thus  made  up.  If  the  plaintiff  was  unable  to  pay  this 
amount  he  was  entitled  to  be  discharged  upon  taking  the 
oath  provided  by  law.  The  official  endorsement  made  by 
the  defendant  upon  the  tax-warrant  was  in  the  nature  of  a 
declaration  of  the  cause  of  the  plaintiff's  imprisonment. 
He  thereby,  in  effect,  certified  that  he  had  imprisoned  the 
plaintiff  by  reason  of  his  non-payment  of  an  amount  of 
which  the  fees  so  endorsed  formed  an  integral  part,  and  to 
coerce  the  payment  of  such  amount. 

If  such  fees  so  claimed  by  the  defendant  were  excessive 
and  therefore  illegal,  might  not  the  plaintiff  properly  claim 
that  the  defendant  had  abused  the  authority  given  him  by 
the  warrant,  by  imprisoning  him  for  the  non-payment  of 
money  which  he  had  no  right  to  demand.  Such  in  substance 
we  understand  to  have  been  the  claim  of  the  plaintiff,  though 
in  his  request  for  instructions  to  the  jury  he  uses  the 
language,  "for  keeping  the  plaintiff  in  jail  until  he  paid 
such  fees.''  But  if  the  original  imprisonment  was  illegal 
every  continuation  of  it  was  a  new  trespass  for  which  the 
defendant  was  liable.  Leland  v.  Marshy  16  Mass.,  889; 
Lambert  v.  Hodgson^  1  Bing.,  817. 

By  the  charge  of  the  court  the  jury  were  precluded  from 
all  but  a  single  inquiry,  and  were  required  to  find  a  verdict 
for  the  defendant,  although  the  defendant's  charges  may 
have  been  grossly  excessive,  made  with  mercenary  and 
corrupt  motives,  and  the  plaintiff  may  have  been  imprisoned 
by  him  to  enforce  this  payment,  unless  they  were  also  made 
"in  bad  faith  and  for  the  purpose  of  keeping  the  plaintiff 
in  jail,"  presumably  by  so  swelling  the  sum  which  he  was  to 
pay  for  his  release  as  to  place  it  beyond  his  power  to  effect 
it.  We  think  that  the  charge  of  the  court  upon  this  part 
of  the  case  should  have  been  such  as  to  authorize  the  jury 
to  render  a  verdict  for  the  plaintiff  if  they  found  that  the 
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fees  charged  by  the  defendant  were  illegal  and  that  the 
plaintiff  was  imprisoned  by  him  to  compel  the  payment  of 
an  amount  of  which  such  illegal  fees  formed  a  part. 
A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


Town  of  Cukton  vs.  Town  op  Haddam. 

A  party  is  not  estopped  by  an  admission  made  in  ignorance  of  his  rights, 
induced  by  an  innocent  mistake  of  material  facts. 

The  selectmen  of  the  town  of  JET  received  notice  from  the  selectmen  of  the 
town  of  C  that  a  pauper  belonging  to  the  former  town  was  on  expense 
in  the  latter  town.  The  selectmen  of  J?,  believing  that  the  pauper  in 
fact  belonged  to  their  town,  wrote  the  selectmen  of  C,  requesting  them 
to  be  as  economical  as  possible  in  the  matter  and  promising  to  pay  for 
the  supplies.  The  supplies  were  however  paid  for  by  a  relative.  Four 
years  later,  the  pauper  again  needing  aid  from  the  town,  the  selectmen 
of  H  were  duly  notified  of  the  fact  and  the  supplies  were  furnished  by 
the  town  of  C.  While  they  were  being  furnished  the  selectmen  of  H 
still  believed  that  the  pauper  belonged  to  JET,  and  conceded  this  to  the 
selectmen  of  C,  who  by  reason  of  it  toolc  no  steps  to  investigate  the 
matter  or  to  hold  any  other  town  responsible.  The  means  of  knowledge 
were  however  equally  open  to  both  parties.  In  a  suit  brought  by  the 
town  of  C  against  the  town  of  JET  for  the  supplies  last  furnished,  it  was 
held  that  the  defendants  were  not  estopped  from  showing  that  the 
pauper  was  not  settled  in  H. 

Assumpsit  for  supplies  furnished  a  pauper ;  brought  to 
the  Superior  Court  in  Middlesex  County.  Facts  found  by 
a  committee  and  case  reserved  for  advice.  The  case  is 
sufficiently  stated  in  the  opinion. 

L.  U,  Stanton  and  W.  F.  Willcox^  for  the  plaintiflEs. 

D.  Chadwicky  for  the  defendants. 

LooMis,  J.  This  action  was  brought  to  recover  for 
supplies  furnished  one  Henry  T.  Taylor,  an  alleged  pauper 
belonging  to  the  defendant  town. 
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The  argument  for  the  plaintiff  is  two-fold — that  the 
pauper  in  fact  had  a  legal  settlement  in  the  defendant  town, 
and,  if  not,  that  the  defendant  is  estopped  to  deny  the 
settlement  by  reason  of  certain  concessions  made  by  its 
selectmen. 

The  facts  reported  by  the  committee  effectually  dispose 
of  the  first  claim.  It  was  distinctly  conceded  by  the  plain- 
tiff that  the  pauper  had  no  settlement  in  the  town  of 
Haddam  unless  it  was  deriyed  from  his  father,  Warren 
Taylor,  and  that  the  settlement  of  the  latter  in  Haddam 
must  be  predicated  wholly  upon  a  continuous  residence  in 
that  town  for  six  years  commencing  in  the  year  1854.  But 
the  committee  finds  that  in  the  spring  of  1859  Warren 
Taylor  removed  from  Haddam  to  Camden  in  the  state  of 
New  Jersey  with  his  wife,  where  he  resided  until  the  fall  of 
1861,  and  that  in  so  removing  he  did  not  conj^emplate  a 
temporary  absence  but  a  change  of  residence.  The  eviden- 
tial facts  bearing  upon  the  question  of  residence,  reported 
by  the  committee,  and  urged  again  before  this  court,  spent 
their  force  before  the  former  tribunal  and  resulted  in  a 
finding  adverse  to  the  plaintiff,  which  it  is  not  within  our 
province  to  review  or  reverae. 

The  only  question  left  for  our  discussion  is,  whether  an 
estoppel  against  the  defendant  can  be  predicated  upon  the 
following  facts : — In  February,  1870,  the  wife  and  children 
of  the  pauper,  then  residing  in  Clinton,  became  reduced  to 
want,  and  they  were  supported  by  the  plaintiff  until  April,- 
1870,  having  given  notice  to  the  selectmen  of  the  defendant 
town  as  required.  After  receiving  the  notice  the  latter 
wrote  to  the  selectmen  of  Clinton  asking  them  to  be  as 
economical  as  they  could  be,  and  promising  to  pay  for  the 
supplies.  Payment  however  was  made  by  Warren  Taylor 
and  not  by  the  defendant.  After  an  interval  of  more  than 
four  years,  in  October,  1874,  the  pauper  and  his  family,  still 
residing  in  Clinton,  were  again  reduced  to  want,  and  again 
supplied  by  the  plaintiff  after  the  usual  legal  notice  to  the 
selectmen  of  Haddam.  Warren  Taylor  repeatedly  offered 
to  pay  for  these  supplies  from  his  own  funds,  but  the  select- 
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men  of  Clinton  refused  to  receive  payment  either  from  him 
or  the  pauper,  who  had  also  offered  to  pay  by  request  of  his 
father.  The  selectmen  of  Haddam  refused  to  pay  this  bill 
for  the  reason  that  Warren  Taylor  and  Henry  T.  Taylor  had 
both  offered  to  pay  and  had  been  refused.' 

In  regard  to  the  other  item  in  the  plaintiff's  bill  of  par- 
ticulars, for  the  supplies  furnished  in  1878,  there  are  no  facts 
reported  except  the  furnishing  of  supplies  and  the  notice* 
But  there  is  a  further  general  finding  that  *'from  1870  until 
after  the  commencement  of  this  suit  the  selectmen  of  Had« 
dam  in  good  faith  believed  and  conceded  that  said  Henry 
T.  Taylor  had  a  settlement  in  Haddam.  By  reason  of  that 
concession  the  selectmen  of  Clinton  took  no  steps  to 
ascertain  where  he  belonged,  but  furnished  the  supplies 
relying  upon  the  liability  of  Haddam  to  reimburse  them. 
And  they  did  not  know  that  Haddam  denied  his  settlement 
in  that  town  until  this  case  was  reached  for  trial  in  the 
Superior  Court." 

Assuming  for  the  purposes  of  this  discussion  that  the  con- 
cessions of  the  selectmen  are  to  have  the  same  force  as  if 
they  were  defendants  instead  of  the  town,  we  think  there 
are  wanting  some  essential  elements  to  constitute  an 
estoppel. 

The  genius  and  policy  of  the  law  favors  full  investigation 
of  the  truth.  The  doctrine  of  estoppel  often  operates  to 
exclude  the  truth,  and  is  therefore  not  to  be  favored.  It 
is  an  exception  to  the  general  rules  of  law,  and  was  intro- 
duced as  such  for  the  prevention  of  fraud  and  wrong.  In 
other  words,  the  object  of  an  estoppel  is  to  prevent  a  party 
from  founding  a  right  upon  a  wrong,  and  it  is  properly 
applied  to  a  case  where  it  appears  that  a  party  has  wrong- 
fully said  or  done  anything  for  his  own  advantage  with  the 
design  to  influence,  and  which  did  actually  influence,  the 
action  of  the  other  party  to  his  detriment. 

It  appears  that  the  selectmen  of  Haddam  honestly 
believed  that  the  legal  settlement  of  the  pauper  was  in 
their  town,  and  what  they  honestly  believed  they  would 
not  dishonestly  conceal.    They  were  however  innocently 
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miBtaken  as  to  the  fact  of  Warren  Taylor's  continuous 
residence  in  the  town,  and  are  not  to  be  blamed  for  their 
ignorance.  A  reference  to  the  finding  will  show  that  the 
records  of  the  town  furnished  very  strong  evidence  that 
Warren  Taylor's  residence  was  continued  in  Haddam  during 
the  period  in  question.  The  selectmen  of  Clinton  were 
equally  mistaken ;  but  the  means  of  knowledge  were  equally 
open  to  them  as  to  the  selectmen  of  Haddam.  Now  it 
seems  to  us  a  most  flagrant  abuse  of  the  doctrine  of  estoppel 
to  apply  it  to  such  a  case  as  is  here  presented.  We  think 
no  party  should  be  estopped  by  an  admission  made  in 
ignorance  of  his  rights  induced  by  an  innocent  mistake  of 
material  facts,  especially  when,  as  in  this  case,  the  means  of 
knowledge  were  equally  open  to  the  other  party. 

Again.  We  do  not  think  it  clearly  appears  that  any 
detriment  to  the  plaintiff  was  occasioned  by  the  concessions 
made  by  the  selectmen  of  the  defendant  town.  Had  they 
kept  sUent  when  notified,  or  denied  all  liability,  no  reason 
for  such  a  course  could  have  been  given,  for,  as  the  facts 
were  then  understood,  the  evidence  was  decisively  against 
them.  It  is  highly  probable  the  plaintiff  would  have  insti- 
tuted a  suit  just  as  soon  without  the  concessions  as  with. 
When  the  plaintiff  knew  of  the  additional  facts  the  suit  was 
prosecuted  to  final  judgment  notwithstanding,  and  not 
without  good  reason,  for  the  evidential  facts  reported  show 
that  it  must  have  remained  doubtful  to  the  last,  and  the 
committee  states  that  the  issue  was  found  upon  the  mere 
preponderance  of  the  evidence.  It  seems  therefore  too 
improbable  for  belief  that  the  concessions  referred  to  occa- 
sioned any  appreciable  injury  to  the  plaintiff.  We  do  not 
care  however  to  pursue  this  subject,  or  to  place  our  decision 
upon  this  ground,  as  the  position  first  taken  is  ample  to 
dispose  of  the  case,  and  in  that  we  derive  strong  confirma- 
tion from  the  decisions  of  the  highest  courts  in  other  states. 

In  Brewery.  Boston  ^  Worcester  JR,  JB.  Co.,  5  Met.,  478,  the 
adjoining  proprietors  of  lands  agreed  by  parol  on  a  dividing 
line,  intending  to  establish  it  as  the  true  line,  and  pursuant 
to  the  agreement  they  entered  into  possession.   Afterwards, 
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one  of  the  parties  being  about  to  sell  to  the  defendants,  the 
other  stated  to  the  purchasers  that  the  line  agreed  upon 
was  correct  and  that  he  did  not  own  beyond  it.  After  the 
sale  the  purchasers  made  improvements  up  to  the  agreed 
line  with  the  knowledge  of  tlie  adjoining  owner,  who  was 
present  and  repeatedly  pointed  out  the  line.  But  having 
subsequently  discovered  the  true  line  and  that  it  extended 
beyond  the  improvements,  the  court  held  that  he  was  enti- 
tled to  recover.  Wilde,  J.,  giving  the  opinion,  placed  the 
decision  upon  the  ground  that  the  plaintiff  acted  fairly, 
under  a  mistake  as  to  the  true  line,  and  that  he  made  no 
declaration  contrary  to  his  honest  belief  at  the  time  or  with 
any  intention  to  deceive ;  adding, — *'  We  think  it  clear  that 
declarations  thus  made  do  not  operate  in  the  nature  of  an 
estoppel." 

In  Thrall  v.  Lathrop,  80  Verm.,  307,  Redfield,  C.  J., 
in  giving  the  opinion,  stated  it  as  a  well  established  propo- 
sition that  "  no  party  is  estopped  by  an  admission  made  in 
ignorance  of  his  rights,  induced  by  an  innocent  mistake  of 
material  facts."  The  cases  of  Roy%ton  v.  Howie^  15  Ala., 
805,  and  Smith  v.  Hutchinsony  61  M isso.,  88,  endorse  sub- 
stantially the  same  proposition. 

In  Leicester  v.  Rehohoth^  4  Mass.,  180,  it  was  held  that 
where  a  town  in  which  a  pauper  is  supposed  to  have  his 
legal  settlement  receives  notice  that  a  pauper  is  on  expense 
in  another  town,  and  afterwards  actually  pays  such  expenses, 
it  is  not  estopped  to  deny  the  settlement  of  the  pauper  in  a 
suit  afterwards  brought  for  expenses  afterwards  incurred  in 
the  support  of  the  same  pauper  by  the  town  receiving  the 
payment.  It  is  quite  obvious  that  there  was  no  concession 
in  the  case  at  bar  any  stronger  than  an  actual  payment  of 
the  expenses  first  incurred  would  have  made. 

We  advise  judgment  in  favor  of  the  defendant. 

In  this  opinion  the  other  judges  concurred. 
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State  of  Connbcjtiout  v$.  City  op  Hartford. 

The  property  of  the  state  within  the  city  of  Hartford  can  not  be  assessed 
for  benefit  received  from  the  construction  of  a  public  sewer. 

The  charter  of  the  city  provides  that  the  expense  of  public  improvements 
may  be  assessed  *^upon  the  persons  whose  property  is,  in  the  judgment 
of  the  common  council,  specially  benefited  thereby.'*  Held  that,  to 
make  the  state  liable  to  such  assessment,  it  was  necessary  that  it  should 
have  been  expressly  mentioned  or  that  the  intention  to  include  it  should 
be  clearly  implied. 

The  legislature  has  power  to  make  the  property  of  the  state  liable  to  such 
an  assessment. 

Appeal  to  a  judge  of  the  Court  of  Common  Pleas  of 
Hartford  County  from  an  assessment  for  a  city  sewer. 
Facts  found  and  case  reserved  for  advice.  The  case  is 
fully  stated  in  the  opinion. 

0.  U.  Ferkinsy  for  the  State. 

S.  0.  Prentice^  for  the  City. 

Park,  C.  J.  Certain  real  estate  in  the  city  of  Hartford 
was  mortgaged  to  the  state  to  secure  a  loan  from  the 
School  Fund,  and  the  mortgage  was  afterwards  foreclosed, 
and  the  title  to  the  property  became  absolute  in  the  state. 
After  this  the  city  of  Hartford,  by  its  proper  oflBcers,  laid  a 
sewer  along  the  street  upon  which  the  property  was  situated, 
and  assessed  the  state,  with  other  holders  of  real  estate  upon 
the  street,  for  the  special  benefit  conferred  by  the  sewer 
upon  their  property ;  and  the  sole  question  in  the  case  is, 
whether  the  state  is  liable  to  such  an  assessment. 

The  city  claims  that  it  is,  by  virtue  of  the  following  pro- 
vision of  its  charter: — "And  whenever  any  public  work, 
including  dykes,  shall  have  been  lawfully  laid  out  or  altered 
by  the  court  of  common  council,  said  court  may  assess  the 
whole  or  any  part  of  the  expense  of  laying  out,  altering, 
and  making  such  public  work — ^including  highways,  streets, 
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sidewalks,  gutters,  sewers,  parks,  public  walks,  openings 
between  buildings,  the  establishment  of  building  lines, 
sidewalks  and  crosswalks,  draining  low  grounds  or  filling 
up  the  same — ^upon  the  persons  whose  property  is,  in  the 
judgment  of  said  court  of  common  council,  specially  bene- 
fited thereby,  and  estimate  the  proportion  of  such  expense 
which  said  persons  shall  respectively  defray,  and  enforce 
the  collection  of  the  same ;  or  may,  if  they  deem  proper, 
assess  the  expense  of  any  such  public  work  directly  upon 
land  benefited  thereby,  describing  said  land  in  said  assess- 
ment by  metes  and  bounds,  and  specifying  the  amounts 
assessed  on  each  piece  so  described  respectively ;  which  said 
land,  on  default  of  payment  of  said  assessment  within  six 
months  after  public  notice  thereof  shall  have  been  given, 
shall  be  liable  to  be  sold  for  the  payment  of  the  same." 

We  think  it  clear  that  there  is  nothing  here  which 
expressly  or  by  necessary  intendment  includes  the  state  as 
a  party  on  whom  assessments  may  be  made.  The  language 
is : — The  court  of  common  council  may  make  assessments 
*'upon  the  persons  whose  property  is  specially  benefited, 
and  may  estimate  the  proportion  of  such  expense  which 
said  persons  shall  respectively  defray,  and  enforce  the 
collection  of  the  same."  The  persons  described,  who  are 
liable  to  be  assessed,  are  persons  who  can  be  compelled  to 
pay,  should  they  refuse  to  do  so  voluntarily.  The  state 
cannot  be  sued,  and  therefore  cannot  be  compelled  to  pay 
under  any  circumstances.  Hence  the  language  of  the 
charter  not  only  does  not  expressly  or  by  necessary  impli- 
cation include  the  state,  but,  on  the  contrary,  by  necessary 
implication  excludes  it. 

In  the  case  of  The  State  v.  Shelton^  47  Conn.,  400,  we 
said : — "  It  may  be  stated,  we  think,  as  a  universal  rule  in 
the  construction  of  statutes  limiting  rights,  that  they  are 
not  to  be  construed  to  embrace  the  government  or  sover- 
eignty, unless  by  express  terms  or  necessary  implication 
such  appears  to  have  been  the  clear  intention  of  the  legisla- 
ture, and  the  rights  of  the  government  are  not  to  be 
impaired  by  a  statute  unless  its  terms  are  clear  and  explicit, 
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and  admit  of  no  other  construction."  This  was  said  in  a 
case  where  a  debtor  of  the  School  Fund  had  been  discharged 
in  bankruptcy,  and  the  question  was  whether  the  discharge 
affected  the  daim  of  the  state ;  and  it  was  held  that  it  did 
not. 

Blackstone  says : — ^  The  king  is  not  bound  by  an  act  of 
parliament  unless  he  be  named  therein  by  special  and 
particular  words.  The  most  general  words  that  can  be 
devised,  as  any  person  or  persons,  bodies  politic  or  corpo- 
rate, affect  not  him  in  the  least,  if  they  may  tend  to  restrain 
or  diminish  any  of  his  rights  or  interests."  1  Black.  Com., 
262. 

Kent  says : — "  It  is  a  general  rule  in  the  interpretation  of 
statutes  limiting  rights  and  interests,  not  to  construe  them 
to  embrace  the  sovereign  power  or  government,  unless  the 
same  be  expressly  named  therein  or  intended  by  necessary 
implication."    1  Kent  Com.,  460. 

In  the  case  of  Inhabitants  of  Worcester  County  v.  City  of 
Worcester^  116  Mass.,  193,  it  was  held  that  the  charter  of 
the  city  of  Worcester,  authorizing  assessments  for  sewers 
on  all  property  benefited,  did  not  extend  to  property  of  the 
county,  because  it  was  not  clearly  expressed  that  such 
property  might  be  so  assessed. 

In  Fagan  v.  City  of  Chicago^  85  111.,  227,  it  was  claimed 
that  an  assessment  for  benefits  was  void,  because  the  lands 
of  the  state  were  not  included  in  the  assessment ;  but  the 
court  held  that  the  general  power  in  the  charter  of  the  city 
to  assess  persons  for  the  special  benefits  which  their  lands 
received  from  the  improvement,  did  not  apply  to  the  state. 

In  support  of  the  contrary  doctrine  the  appellees  princi- 
pally rely  upon  the  case  of  Sassan  v.  City  of  Rochester^  67 
N.  York,  628.  But  an  examination  of  that  case  will  show 
that  the  decision  is  based  upon  the  ground  that  the  charter 
of  the  city  of  Rochester  authorized  the  assessment  of  the 
property  of  the  state.  The  court  say: — "The  legislature 
clearly  has  the  right  by  positive  enactment  to  declare  that 
such  property  may  be  assessed  for  local  improvements,  and 
we  think  it  has  done  so  in  reference  to  the  city  of  Roches- 
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ter.  *  *  We  have  been  referred  to  some  authorities 
bearing  upon  the  subject  of  the  liability  of  the  state  for 
assessments  for  its  lands,  but  none  of  them,  we  think, 
conflict  with  the  principle  that  the  state,  through  its  legis- 
lative power,  may  authorize  its  lands  to  be  assessed  for  local 
improvements."  This  case  clearly  recognizes  the  principle 
established  by  the  authorities  we  have  referred  to. 

The  appellees  urge  upon  our  consideration  the  fact  that 
the  property  in  question  belonging  to  the  state  will  be 
benefited  to  the  amount  of  the  assessment  by  the  construo- 
tion  of  the  sewer,  and  that  it  is  unjust  that  individuals 
should  bear  the  burden  properly  belonging  to  the  property 
of  the  state,  while  it  virtually  puts  into  its  treasury  the 
enhanced  value  of  its  property  acquired  at  others'  expense. 
It  is  said  that  this  is  akin  to  the  taking  of  private  property 
without  compensation.  But  considerations  like  these  should 
be  addressed  to  the  legislature,  and  not  to  the  court,  whose 
duty  and  power  extend  only  to  the  determination  of  what 
the  law  is,  and  not  to  that  of  what  it  should  be. 

We  think  the  property  of  the  state  is  not  the  subject  of 
assessment,  and  therefore  advise  the  Superior  Court  to 
render  judgment  in  favor  of  the  appellant. 

In  this  opinion  the  other  judges  concurred. 


State  vs.  Mart  Teahan. 


A  count  in  an  information  for  selling  intoxicating  liquors  contrary  to  law, 

that  charges  the  defendant  with  ^*  selling  and  exchanging"  such  liquors, 

is  not  bad  for  duplicity. 
A  count  charging  the  keeping  of  **  intoxicating  liquors"  with  intent  to  sell 

contrary  to  law,  is  not  bad  for  uncertainty  in  not  stating  the  kind  and 

quantity  of  *he  liquors  more  definitely. 
The  jury  having  found  the  defendant  guilty  on  both  counts,  the  court 

imposed  a  separate  fine  on  each  count.    Held  to  be  no  error. 
The  purchaser  of  liquor  knowing  it  to  be  sold  contrary  to  law  is  not  to  be 

regarded  as  aiding  and  abetting  the  crime  and  is  not  therefore  criminar 
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ting  himself  in  testifying  to  such  sale,  and  his  testimony  is  not  to  be 
regarded  as  that  of  an  accomplice. 

The  statute  (Gen.  Statutes,  p.  545,  sec  3,)  which  provides  that  *'  every 
person  who  shall  assist,  abet,  counsel,  cause,  hire  or  command  another 
to  commit  any  offense,  may  be  prosecuted  and  punished  as  if  he  were 
the  principal  offender,"  does  not  apply  to  the  case  of  the  purchaser  of 
liquor  sold  contrary  to  law. 

A  written  return  made  by  the  defendant  to  the  United  States  internal 
revenue  collector,  declaring  an  intention  to  carry  on  the  business  of  a 
retail  liquor  dealer  for  the  ensuing  year,  with  the  payment  of  a  tax 
thereon,  is  admissible  on  a  trial  for  selling  liquor  contrary  to  law  within 
that  time,  for  the  purpose  of  showing  an  intention  to  sell,  both  under  a 
count  for  an  actual  sale  and  under  one  for  keeping  liquors  with  intent 
to  sell. 

Proof  of  a  sale  of  intoxicating  liquors  will  support  a  conviction  for  keep- 
ing the  same  liquors  with  intent  to  sell,  where  it  satisfies  the  jury  of 
such  keeping  and  intent 

Infobmation  for  selling  and  keeping  for  sale  intoxica- 
ting liquors ;  in  the  Superior  Court  in  Hartford  County. 

The  information  contained  two  counts,  the  first  of  which 
charged  that  the  defendant,  at  Farmington  in  Hartford 
County,  "  did,  on  the  26th  day  of  May,  1881,  unlawfully 
sell  and  exchange,  and  offer  and  expose  for  sale  and 
exchange,  to  one  George  H.  Fuller,  certain  intoxicating 
liquors,  without  a  license  therefor,  and  without  having  been 
appointed  an  agent  of  said  town  to  sell  spirituous  and 
intoxicating  liquors ;  against  the  peace  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.'*  The 
second  count  charged  that  ^^  on  the  26th  day  of  May,  1881, 
at  said  Farmington,  the  defendant  did  unlawfully  own  and 
keep  with  intent  to  sell  and  exchange,  certain  intoxicating 
liquors,  without  a  license  therefor  and  without  having  been 
appointed  an  agent  of  said  town  to  sell  spirituous  and 
intoxicating  liquors ;  against  the  peace  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.'' 

The  defendant  demurred  to  both  counts  of  the  informa- 
tion as  insufficient,  assigning  as  cause  of  demurrer  to  the 
first  count  that  it  charged  two  separate  and  distinct  offenses. 
The  demurrer  was  overruled,  and  the  defendant  pleaded  not 
guilty,  and  on  this  plea  the  case  was  tried  to  the  jury  before 
Pardee^  J. 
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Upon  the  trial  the  State's  Attorney  offered,  as  a  part  of 
his  case  in  chief,  the  testimony  of  one  W.  W.  House,  who 
testified  that  he  was  deputy  collector  of  United  States 
internal  revenue  for  this  district,  and  that  one  M.  M. 
Teahan,  of  Unionville,  (within  the  town  of  Farmington,)  on 
the  18th  day  of  May,  1881,  had  paid  twenty-five  dollars  as 
special  United  States  tax,  for  the  year  beginning  May  Ist, 
1881,  upon  the  business  of  a  retail  liquor  dealer,  in  pursu- 
ance of  the  written  return  required  by  law,  dated  April  26th, 
1881,  declaring  her  intention  of  carrying  on  the  business  of 
a  retail  liquor  dealer  and  dealer  in  tobacco.  The  defendant 
objected  to  the  admission  of  testimony  as  to  the  payment 
of  the  tax,  on  the  ground  that  it  was  irrelevant,  but  the 
court  admitted  it.  No  specific  objection  was  made  on 
the  ground  that  the  defendant  was  not  identified  as  the 
person  paying  the  tax.  He  then  introduced  the  return 
showing  the  payment  of  the  twenty-five  dollars  liquor  tax, 
and  also  a  five  dollar  tax  as  seller  of  tobacco.  To  the 
admission  of  this  return  the  defendant  objected,  but  the 
court  admitted  it. 

The  State's  Attorney  also  called  as  witnesses  George  H, 
Fuller,  Asel  H.  Woodruff,  Solon  Alger,  Henry  Amidon,  and 
Frederick  Bowers,  each  of  whom  testified  that  he  had 
bought  intoxicating  liquor  from  the  defendant  at  her 
dwelling-house  in  Unionville,  and  that  he  knew,  when  he 
bought  it,  that  it  was  sold  without  a  license.  After  each  of 
these  witnesses  had  been  sworn,  and  before  he  testified,  the 
defendant's  counsel  submitted  to  the  court  the  following 
written  request,  upon  which,  in  each  case,  the  court  refused 
to  take  any  action : — 

"  The  defendant,  by  her  counsel,  requests  the  court  to 
instruct  the  witness  that  he  may  decline  to  answer  any 
questions  of  such  a  character  that  his  answers  thereto  may 
tend  to  criminate  himself;  and  that  he  may,  therefore, 
decline  to  answer  any  questions  of  such  a  character  that 
his  answeis  thereto  may  tend  to  show  that,  at  any  time 
within  the  past  twelve  months,  he  has  purchased  intoxica- 
ting liquors  from  any  person  in  this  state  who  did  not,  at 
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the  time  of  such  purchase,  have  a  license  to  sell  such  intox- 
icating liquor;  provided  that  the  witness  knew,  at  the  time 
of  such  purchase,  that  the  person  from  whom  he  purchased 
did  not  have  such  license.  It  is  not  claimed  that  it  is  the 
privilege  of  the  defendant  to  object  to  the  answering  of 
such  questions.  The  only  claim  is  that  the  court  should 
instruct  the  witness  that  he  has  that  privilege." 

The  State's  Attorney  having  inquired  of  the  witness 
Alger  whether  he  had  bought  intoxicating  liquor  from  the 
defendant,  the  witness  said,  '^  Do  you  wish  me  to  answer 
•that?"  The  court  made  no  reply  to  this  question,  but  the 
Attorney  said,  "Yes,  I  suppose  so."  The  witness  then 
answered  the  question  in  the  afiEirmative.  Being  called 
upon  by  the  State's  Attorney  to  state  more  particularly  as 
to  the  times  when  he  had  made  the  purchases  referred  to, 
the  witness  again  asked  whether  he  was  obliged  to  answer. 
The  defendant's  counsel  called  the  attention  of  the  court  to 
the  objection  of  the  witness,  but  the  court  instructed  the 
witness  that  he  was  obliged  to  answer  the  question;  to 
which  ruling  the  defendant  excepted. 

The  defendant  claimed  that  the  witnesses  who  had  testified 
as  to  sales  made  to  them  were  not  corroborated,  and  there- 
fore claimed,  and  requested  the  court  to  charge  the  jury  in 
writing,  as  follows : — "  A  person  who  purchases  intoxicating 
liquor  from  one  who,  at  the  time  of  such  purchase,  has  no 
license  for  the  sale  of  intoxicating  liquor,  that  fact  being 
known  to  the  purchaser  at  the  time  of  such  purchase,  is 
himself  guilty  of  a  criminal  offense,  and  the  jury  are  advised 
not  to  convict  upon  his  testimony  unless  it  is  corroborated 
by  other  testimony,  showing  not  merely  that  a  crime  has 
been  committed  but  that  the  accused  participated  in  itt" 

But  the  court  refused  to  charge  as  requested  upon  this 
point  and  instructed  the  jury  as  follows : — "  The  jury  may 
convict  upon  the  uncorroborated  testimony  of  the  person 
who  bought  the  liquor  knowing  that  the  seller  had  no 
license,  if  that  testimony  satisfies  each  juror  beyond  any 
reasonable  doubt  of  the  guilt  of  the  accused,  the  jury 
weighing  the  evidence  with  care  and  caution  and  giving 
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due  consideration  to  all  proven  circumstances  and  condi- 
tions." 

The  defendant  claimed,  and  requested  the  court  to  charge 
the  jury  in  writing,  as  follows : — "  Proof  of  sales  of  intox- 
icating liquor  by  the  defendant,  without  proof  that  other 
liquor  than  that  sold  was  owned  or  kept  by  her,  will  not 
warrant  a  conviction  under  the  second  count.  Proof  of  the 
sale  of  certain  liquor  is  admissible  only  as  tending  to  show 
the  intent  with  which  other  liquor  was  owned  or  kept,  if 
such  other  liquor  was  owned  or  kept." 

But  the  court  refused  to  charge  as  requested  upon  this ' 
point,  and  instructed  the  jury  as  follows : — "  Proof  of  a  sale 
of  intoxicating  liquor  will  support  a  conviction  upon  the 
second  count,  if  such  sale  is  not  made  the  basis  of  the  charge 
contained  in,  or  of  a  conviction  under,  the  first  count,  if 
such  proof  satisfies  each  juror  beyond  any  reasonable  doubt 
that  the  accused  kept  intoxicating  liquor  for  sale  as  therein 
charged." 

The  jury  returned  a  verdict  of  guilty  on  both  counts  of 
the  information,  and  the  court  imposed  a  fine  of  sixty 
dollars  on  each  count.  The  defendant  moved  for  a  new 
trial  for  error  in  the  rulings  and  charge  of  the  court,  and 
also  filed  a  motion  in  error,  assigning  as  error  the  overruling 
of  the  demurrer  to  the  information  and  the  imposition  of  a 
fine  on  each  count. 

W.  W.  Perrt/j  in  support  of  the  motions. 

1.  The  first  count  was  bad  for  duplicity,  because  it 
charged  two  distinct  offenses,  the  unlawful  selling  and  the 
unlawful  exchanging  of  the  same  liquor  to  the  same  person. 
A  sale  and  exchange  are  at  common  law  as  radically  differ- 
ent as  a  sale  and  a  gift.  An  exchange  or  barter  is  always 
for  goods ;  a  sale  is  of  goods  for  money,  or  for  money  and 
goods.  In  a  sale  there  is  a  fixed  price ;  in  an  exchange  or 
barter  there  is  not.  Bouvier  Law  Diet.  JSxchange  and 
Barter.  The  courts  of  other  states  have  held  that  proof  of 
an  exchange  will  not  support  an  allegation  of  a  sale. 
Chinter  v.  Lechey^  80  Ala.,  691 ;  Stevenson  v.  The  State^  65 
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Ind.,  409 ;  Masset/  v.  The  State,  12  Reporter,  361.  And  it 
has  been  held  that  a  sale  and  a  gift  are  distinct  offenses. 
Humpeler  v.  The  People,  92  111.,  400.  It  is  not  like  an  alle- 
gation of  selling  and  offering  for  sale,  as  they  may  be  parts 
of  one  transaction,  and  represent  successive  stages  in  the 
same  offense.  "  The  accused  has  a  right  to  know,  before 
trial,  the  exact  single  offense  for  which  he  is  to  be  tried." 
Smith  V.  The  State,  19  Conn.,  600. 

2.  The  second  count  is  bad  for  uncertainty.  An  aver- 
ment of  the  kind  and  quantity  of  intoxicating  liquor  said 
to  have  been  owned  and  kept,  or  of  some  other  identifying 
circumstance,  was  necessary,  both  to  inform  the  accused  of 
the  crime  he  was  charged  with  and  to  insure  reasonable 
protection  against  further  prosecution.  It  is  not  always 
suflBcient  to  charge  an  offense  in  the  words  of  the  statute 
creating  it.  State  v.  Lockhaum,  38  Conn.,  400;  Stat^  v. 
Jackson,  39  id.,  229.  It  is  settled  by  a  strong  preponderance 
of  authority  that  in  a  charge  for  selling  liquor  the  name  of 
the  vendee  must  be  alleged.  Bishop  on  Stat.  Crimes, 
§  1037,  and  notes ;  Commonwealth  v.  Thurlow,  24  Pick.,  879; 
Capritz  v.  TTie  State,  1  Maryl.,  674 ;  State  v.  Allen,  32  Iowa, 
491 ;  State  v.  Steedman,  8  Rich.  Law.,  812 ;  State  v.  Schmail, 
25  Minn.,  368. 

8.  The  court  erred  in  rendering  a  double  judgment  on  a 
single  information.  People  ex  rel.  Tweed  v.  Liscomb,  60 
N.  York,  559,  580. 

4.  The  court  erred  in  refusing  to  instruct  the  witness 
that  he  might  decline  to  answer  any  question  as  to  his  hav- 
ing purchased  liquor  of  the  defendant,  knowing  her  not  to 
have  a  license,  because  such  answer  would  tend  to  criminate 
himself  as  aiding  and  abetting  in  her  crime,  and  in  com- 
pelling him  to  answer  such  question ;  and  in  refusing  to 
charge  the  jury  that  a  person  who  buys  intoxicating  liquor, 
knowing  it  to  be  sold  in  violation  of  law,  is  himself  guilty 
of  a  criminal  offense.  The  statute  provides  that  "every 
person  who  shall  assist,  abet,  counsel,  cause,  hire- or  command 
another,  to  commit  any  offense,  may  be  prosecuted*  and  pun- 
ished as  if  he  were  the  principal  offender."  Gen.  Statutes, 
Vol.  l.— 7 
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p.  645,  sec.  3.  **  The  express  prohibition  to  sell,  upon  every 
just  principle  of  construction,  must  be  considered  as  imply- 
ing a  prohibition  to  purchase.  The  purchaser,  whether  we 
regard  his  intent,  or  the  effect  and  consequences  of  his  act, 
is  no  less  guilty,  no  less  within  the  mischief  intended  to  be 
suppressed,  than  the  seller."  State  y.  BonneVy  2  Head 
(Tenn.,)  185. 

5.  The  evidence  of  the  payment  of  the  United  States 
tax  for  selling  liquors  was  irrelevant,  and  the  court  erred 
in  admitting  it.  It  did  not  tend  to  prove  the  sale  to  Fuller, 
charged  in  the  first  count.  Proof  of  another  sale,  or  a  habit 
of  selling,  would  have  tended  to  prove  this  just  as  much* 
Nor  did  it  tend  to  show  a  sale  of  liquors,  as  charged  in  the 
second  count,  in  violation  of  law.  To  show  that  a  particu- 
lar act  charged  was  done  with  intent  to  violate  the  law,  or 
with  guilty  knowledge,  other  acts  and  admissions  of  the 
accused  may  be  shown,  but  they  must  be  of  such  a  character 
as  to  show  the  criminal  intent  or  guilty  knowledge  clearly 
and  unequivocally.  Coleman  v.  The  People^  55  N.  York, 
92 ;  Stalker  v.  The  State,  9  Conn.,  341.  The  intent  to  be 
inferred  from  the  payment  of  the  United  States  tax  was  an 
intent  to  sell  lawfully.  It  is  certainly  strange  logic  to  say 
that  compliance  with  one  law  indicates  an  intent  to  violate 
another.  It  is  distinctly  held  in  an  Iowa  case  that  the 
procuring  of  a  United  States  license  is  not  a  circumstance 
tending  to  show,  or  affording  any  presumption  of,  a  criminal 
act.    State  v.  Stutz,  20  Iowa,  488. 

6.  The  court  erred  in  charging  the  jury  that  proof  of  a 
sale  of  intoxicating  liquor  would  support  the  charge  in  the 
second  count  of  owning  and  keeping  the  liquor  thus  sold 
with  intent  to  sell,  and  in  refusing  to  charge  that  there 
must  be  distinct  proof  of  the  owning  and  keeping.  Com' 
monwealth  v.  Shepardj  1  Allen,  581 ;  State  v.  Rigg%y  89 
Conn.,  498 ;  State  v.  Raymond,  24  id.,  204 ;  Williams  y. 
Tappan,  23  BT.  Hamp.,  885,  894.  A  person  may  have  been 
guilty  of  a  sale  under  the  statute  who  never  owned  or  kept 
the  liquor  sold,  as  for  instance  a  servant,  or  even  a  trespasser. 
State  V.  Wadsworth,  80  Conn.,  58 ;  Bishop  on  Stat.  CrimeSi 
§  1024. 
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Carpentbb,  J.  The  motion  in  error  presents  three 
questions* 

1.  The  first  count  in  the  information  charges  that  the 
defendant  did  unlawfully  ''  sell  and  exchange  and  offer  and 
expose  for  sale  and  exchange,  to  one  George  H.  Fuller, 
certain  intoxicating  liquors,  without  a  license  therefor,  &c/' 
The  defendant  demurred  for  duplicity,  and  the  demurrer 
was  overruled. 

It  is  quite  evident  from  the  well-considered  cases  of 
Bamea  v.  The  State^  20  Conn.,  232,  and  State  v.  Bums,  44 
Conn.,  149,  that  the  count  is  not  bad  for  duplicity.  It  is 
unnecessary  to  repeat  the  reasons  on  which  those  decisions 
rest.  It  is  attempted  however  to  distinguish  this  case  from 
them  by  suggesting  that  a  sale  and  exchange  are  essentially 
different  transactions,  and  cannot  be  regarded  as  successive 
stages  of  the  same  transaction.  Admitting  this  to  be  so  to 
some  extent,  still  it  fails  to  establish  the  fact  that  two 
offenses  are  here  charged.  The  intention  of  the  legislature 
is  plain,  which  is  to  prevent  the  disposition  of  liquor  for  a 
consideration.  Hence  an  exchange,  as  well  as  a  sale,  is  in 
terms  prohibited.  The  intention  of  the  pleader  is  equally 
plain — ^to  charge  one  transaction  and  one  only.  There  is 
but  one  time  and  one  place,  and  we  think  it  was  intended  to 
charge  but  one  act ;  but  whether  that  act  was  a  sale  for 
cash  or  a  sale  in  a  broader  sense  by  way  of  an  exchange, 
the  pleader  not  knowing  alleged  that  it  was  both,  so  that 
proof  of  either  would  sustain  the  charge. 

2.  The  second  count  charges  the  defendant  with  keeping 
intoxicating  liquors  with  intent  to  sell  contrary  to  law. 
That  count  is  demurred  to,  claiming  that  it  is  bad  for 
uncertainty,  because  the  kind  and  quantity  of  liquor  are 
not  stated. 

The  information  follows  the  language  of  the  statute  and 
clearly  describes  the  precise  act  which  the  statute  declares 
to  be  an  offense.  The  statute  does  not  require  any  particu- 
lar kind  or  quantity  of  liquor ;  any  quantity  of  any  kind  of 
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Bpirituous  or  intoxicating  liquors  is  sufficient,  provided  the 
jury  are  satisfied  of  the  existence  of  the  intent  to  sell.  The 
term  spirituous  liquors  or  intoxicating  liquors  has  a  well 
understood  meaning.  Even  as  defined  and  enlarged  by 
statute  it  embraces  not  a  large  number  of  liquids,  and  if  all 
were  enumerated  they  might  be  brought  within  the  compass 
of  an  ordinary  information.  If  that  was  do^|e  the  defen- 
dant would  have  no  more  information  than  she  now  has ; 
while  if  the  information  specifies  one  or  two  kinds  the  eflfect 
will  be  to  limit  the  proof  and  might  needlessly  embarrass 
the  administration  of  justice. 

We  cannot  see  that  the  defendant  has  suffered  any  hard- 
ship, or  that  sustaining  this  count  will  be  likely  to  lead  to 
any  practical  inconvenience. 

8.  Another  error  assigned  is,  that  the  court  erred  in 
sentencing  the  accused  to  pay  a  fine  on  each  count  in  the 
information.  It  has  for  a  long  time  been  the  practice  in 
this  state  to  try  the  accused  for  two  or  more  misdemeanors 
or  minor  offenses  charged  in  separate  counts  in  the  same 
information,  and  this  practice  has  received  the  sanction  of 
this  court.  2  Swift's  Digest,  408 ;  Barnes  v.  The  State,  19 
Conn.,  898. 

We  find  no  error  in  the  record. 

Several  questions  are  also  presented  by  the  motion  for  a 
new  trial. 
•  1.  The  defendant's  counsel  requested  the  court  to 
instruct  certain  witnesses  who  had  purchased  liquor  of  the 
defendant,  and  who  were  offered  by  the  state  to  prove  that 
fact,  that  they  were  not  bound  to  testify  to  the  purchase  of 
liquor  provided  they  knew  at  the  time  that  the  defendant 
had  no  license.  The  court  disregarded  this  request  and 
required  the  witnesses  to  testify.  The  counsel  then  claimed 
that  such  witnesses  were  accomplices,  and  requested  the 
court  to  advise  the  jury  not  to  convict  upon  their  uncor- 
roborated testimony.    That  request  was  refused. 

These  two  points  present  the  same  question — whether 
he  who  knowingly  purchases  liquor  of  one  unauthorized  to 
sell  is  himself  guilty  of  a  criminal  offense.    This  question 
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now  comes  before  this  court  for  the  first  time.  It  has  been 
decided  in  the  negative  in  Massachusetts.  Commonwealth 
V.  Willard^  22  Pick.,  476;  Commonwealth  v.  Kimball^  24 
Pick.,  866.  And  in  the  afl&rmative  in  Tennessee.  Steele  v. 
Bonner^  2  Head,  186.  The  weight  of  authority  is  in  the 
negative.  The  fact  that  the  question  has  not  before  been 
raised  in  this  state  is  an  indication  that  the  almost  universal 
sentiment  of  the  profession  is  that  the  purchaser  is  guilty 
of  no  offense — a  fact  of  no  little  significance  in  determining 
such  a  question. 

It  is  insisted  however  that  the  statute  (Gen.  Statutes, 
p.  646,  sec.  8,)  which  provides  that  "  every  person  who  shall 
assist,  abet,  counsel,  cause,  hire,  or  command  another  to 
commit  any  ofiense,  may  be  prosecuted  and  punished  as  if 
he  were  the  principal  oflEen^er,*'  governs  this  case ;  it  being 
contended  that  the  person  who  purchases  the  liquor,  induces 
the  seller  to  commit  the  crime  of  selling  it,  and  so  aids  and 
abets  him  in  the  commission  of  the  offense. 

But  we  are  satisfied  that  the  purchaser  is  not  an  abettor 
of  the  offense  within  the  meaning  of  the  statute.  The 
**  abetting  "  intended  by  it  is  a  positive  act  in  aid  of  the 
commission  of  the  offense  —  a  force,  physical  or  moral, 
joined  with  that  of  the  perpetrator  in  producing  it.  This  is 
clear  from  the  context,  where  abetting  is  classed  with 
**  assisting,"  "  causing,"  **  hiring,"  and  **  commanding."  The 
abettor,  within  the  meaning  of  the  statute,  must  stand  in 
the  same  relation  to  the  crime  as  the  criminal — approach  it 
from  the  same  direction,  touch  it  at  the  same  point.  This 
is  not  the  case  with  the  purchaser  of  liquor.  His  approach 
to  the  crime  is  from  the  other  side ;  he  touches  it  at  wholly 
another  point.  It  is  somewhat  like  the  case  of  a  man  who 
provokes  or  challenges  another  to  fight  with  him.  If  the 
other  knocks  him  down,  he  has  induced,  but  in  no  proper 
sense  abetted,  this  act  of  violence.  He  has  not  contributed 
any  force  to  its  production.  He  touches  the  offense  wholly 
on  the  other  side.  The  purchaser  of  liquor,  by  his  offer  to 
buy,  induces  the  seller  of  the  liquor  to  make  the  sale  ;  but 
he  can  not  be  said  to  "assist "  him  in  it.    The  whole  force. 
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moral  or  physical,  that  went  to  the  production  of  the  crime 
as  such,  was  the  seller's.  \ 

2.  The  State  offefeTto  prove  that  on  the  25th  day  of 
April,  1881,  the  defendant  made  a  written  return,  as  re- 
quired by  the  United  States  statute,  declaring  her  intention 
to  carry  on  the  business  of  a  retail  liquor  dealer  for  the 
year  commencing  May  1st,  1881,  and  that  shortly  after  she 
paid  the  tax  required  upon  that  business.  This  testimony 
was  objected  to  and  admitted. 

Of  course  the  evidence  did  not  of  itself  prove  the  offense 
charged  in  the  first  count.  But  it  did  tend  to  prove  an 
intention  to  carry  on  the  business  during  the  coming  year ; 
and  that  intention,  especially  if  the  jury  were  satisfied  that 
it  continued  to  the  time  of  the  alleged  sale,  they  might  well 
consider  in  determining  whether  there  was  an  actual  sale ; 
not  that  it  proved  the  unlawfulness  of  the  sale — ^for  that 
must  be  proved  by  other  evidence — but  it  did  tend  to  prove 
the  act  of  selling ;  and  that  was  a  fact  incumbent  upon  the 
State  to  prove. 

We  also  think  it  was  clearly  admissible  under  the  second 
count.  The  offense  there  charged  required  proof  of  three 
things — ^possession  of  the  liquors,  an  intent  to  sell,  and  the 
want  of  a  license.  These  three  combined  constituted  the 
offense.  Two  of  them,  possession  and  no  license,  were 
susceptible  of  direct  proof;  the  other,  an  intent  to  sell, 
must  ordinarily  be  proved  by  circumstantial  evidence.  Any 
circumstance  that  tended  to  prove  such  an  intention  was 
admissible.  A  declaration  by  the  accused  that  she  intended 
to  sell  was  clearly  admissible.  Conforming  to  the  United 
States  statute  by  making  return  and  paying  a  tax  for  the 
privilege  of  selling  was  equivalent  to  such  a  declaration. 
It  matters  not  that  the  transaction  did  not  show  that  the 
intended  sales  would  be  unlawful.  It  was  enough  if  it 
tended  to  show  an  intent  to  sell.  The  illegality  of  the 
intended  sales  was  another  matter  to  be  shown  by  other 
evidence — ^the  evidence  that  she  was  not  duly  authorized  to 
sell. 

This  question  came  before  the  Supreme  Court  of  Ver- 
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moiit  in  State  v.  Intoxicating  LiquorBy  44  Vt.,  208.  The 
court  says: — ^'No  questiou  is  made  but  that  the  fact  of 
such  payment,  if  properly  proved,  would  be  proper  evidence 
tending  to  show  that  the  claimant  had  procured  the  liquors 
in  question  for  the  purpose  of  retailing  them.  And  no  such 
question  could  be  successfully  made;  for  the  fact  that  a 
person  put  himself  to  the  expense  of  a  license  as  a  retail 
dealer  in  liquors  would  be  quite  pertinent  to  show  that  he 
did  so  for  the  purpose  of  that  avocation,  intending  to 
pursue  it." 

The  same  question  was  decided  in  the  same  way  in  State 
v,  Wigghh  72  Maine,  425.  See  also  State  v.  Gorham^  65 
Maine,  270. 

8.  The  only  remaining  question  relates  to  the  effect  of  a 
sale  or  sales  proved  as  evidence  under  the  second  count. 
In  behalf  of  the  defense  the  court  was  requested  to  charge 
the  jury  that  "  proof  of  sales  of  intoxicating  liquor  by  the 
defendant,  without  proof  that  other  liquor  than  that  sold  was 
owned  or  kept  by  her,  will  not  warrant  a  conviction  under 
the  second  count.  Proof  of  the  sale  of  certain  liquor  is 
admissible  only  as  tending  to  show  the  intent  with  which 
other  liquor  was  owned  or  kept,  if  such  other  liquor  was 
owned  or  kept."  The  court  did  not  so  charge,  but  charged 
that  "  proof  of  a  sale  of  intoxicating  liquor  will  support  a 
conviction  upon  the  second  count,  if  such  sale  is  not  made 
the  basis  of  the  charge  contained  iu,  or  of  a  conviction 
under,  the  first  count,  if  such  proof  satisfies  each  juror 
beyond  any  reasonable  doubt  that  the  accused  kept  intoxi- 
cating liquor  for  sale  as  therein  charged." 

The  point  of  the  request  seems  to  be,  that  proof  of  sales 
was  not  evidence  that  the  defendant  owned  and  kept  that 
identical  liquor  with  intent  to  sell.  We  think  the  court 
properly  refused  thus  to  limit  the  effect  of  the  proof.  It 
certainly  did  tend  to  evince  an  intent  to  sell  that  liquor ; 
and  also  the  fact  that  the  defendant  owned  and  kept  it. 
The  court  however  was  careful  to  leave  it  for  the  jury  to 
determine  its  weight  and  to  guard  against  the  possibility  of 
punishing   the  defendant   twice  for   the  same  act.     The 
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evidence  being  thus  guarded  and  limited,  we  think   the 
defendant  has  no  cause  of  complaint. 

A  new  trial  is  not  advised,  and  there  is  no  error  in  the 
record. 

In  this  opinion  the  other  judges  concurred;  except 
Park,  C.  J.,  who  dissented  as  to  the  admissibility  of  the 
return  to  the  United  States  collector  of  internal  revenue. 


Maby  E.  Hall  vs.  John  A.  Hall  and  wife. 

Certain  lands  with  buildings  thereon  were  purchased  by  H,  and  a  convey- 
ance of  the  same  made  at  his  request  by  the  purchaser  to  his  wife  for 
her  sole  use.  H  gave  his  notes  on  time  for  the  price,  and  signed  a 
written  agreement,  to  which  his  wife  was  not  a  party,  to  make  with  her 
a  mortgage  back  of  the  property  after  a  prior  mortgage  to  a  savings  bank 
had  been  increased  sufficiently  to  raise  money  to  repair  the  buildings. 
Afterwards  a  new  note  and  mortgage  were  executed  by  H  and  his  wife 
to  the  savings  bank  for  an  increased  amount,  the  old  note  and  mortgage 
being  settled  in  the  transaction.  The  wife  then  refused  to  give  the 
second  mortgage  in  accordance  with  her  husband's  agreement  She  had 
accepted  the  deed  when  it  was  given,  but  it  did  not  appear  that  she  knew 
of  the  agreement  to  make  the  mortgage.  In  a  suit  to  compel  her  to 
execute  the  mortgage,  it  was  held — 

1.  That  as  the  wife  had  parted  with  nothing  the  property  was  not  to  be 
protected  In  her  hands  under  those  principles  which  ordinarUy  protect 
the  property  of  married  women. 

2.  That  the  fact  that  she  had  signed  the  note  and  mortgage  to  the  savings 
bank  did  not  affect  the  case. 

8.  Nor  the  fact  that  she  did  not  know  of  the  agreement  to  give  the  mort- 
gage when  she  accepted  the  deed.  When  it  came  to  her  knowledge  she 
could  have  surrendered  the  property  and  have  been  in  no  worse  condi- 
tion than  before  the  deed  was  given;  and  this  she  was  bound  to  do  or 
else  perform  the  agreement  which  was  a  material  part  of  the  considera- 
tion for  the  deed. 

4.  That  the  transaction  created  an  equitable  mortgage  which  the  court 
would  establish  by  its  decree. 

The  plaintiff  acquired  the  notes  by  gift.    Held  not  to  affect  the  case. 

Wliether  a  vendor's  lien,  supposing  it  to  be  recognized  by  our  law,  can  be 
enforced  in  favor  of  an  assignee  of  the  vendor's  claim:    Quaere. 

Whether  a  vendor's  lien  exists  in  this  state,  discussed  in  the  argument, 
but  not  decided. 
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Suit  to  establish  an  equitable  mortgage  and  to  enforce  a 
vendor's  lien ;  brought  to  the  Superior  Court  in  Litchfield 
County.     The  following  facts  were  found  by  a  committee. 

On  the  10th  day  of  May,  1873,  William  Hall  was  the 
owner  in  fee  (subject  to  a  mortgage  to  the  Litchfield  Savings 
Society,  on  which  was  due  about  $1,800,)  of  several  pieces 
of  land,  with  buildings  thereon,  situated  in  the  towns  of 
Litchfield  and  Harwinton,  in  Litchfield  County,  described 
in  the  plaintiff's  complaint.  On  that  day  he  agreed  with 
John  A.  Hall,  his  son,  who  resided  in  the  town  of  Litchfield, 
to  sell  him  the  property  for  $5,000,  subject  to  the  mortgage, 
and  by  agreement  he  on  that  day  conveyed  the  premises  to 
Elizabeth  E.  Hall,  the  wife  of  said  John,  to  her  sole  and 
separate  use,  subject  to  the  mortgage.  The  record  title 
still  remains  in  her,  subject  however  to  a  new  mortgage  to 
the  Litchfield  Savings  Society,  dated  March  2d,  1877,  to 
secure  the  payment  of  $2,500  and  interest. 

No  money  was  paid  down,  but  John  A,,  in  consideration 
of  the  deed,  gave  William  ten  promissory  notes  signed  by 
himself  alone  for  $500  each,  dated  the  10th  day  of  May, 
1873,  and  payable  respectively  in  twelve,  twenty-four, 
thirty-six,  and  forty-eight  months,  five,  six,  seven,  eight, 
nine  and  ten  years  from  their  date ;  and  also  then,  by  a 
writing  signed  by  himself,  promised  William  that  the  said 
Elizabeth  and  he  would  give  a  mortgage  on  the  property  to 
secure  the  payment  of  the  notes  after  he  had  increased  the 
mortgage  to  an  amount  sufficient  to  put  the  buildings  on 
the  property  in  repair. 

Mrs.  Hall  was  not  present  at  the  time  of  the  transaction, 
and  did  not  know  of  it  till  after  it  had  taken  place.  She 
subsequently  accepted  the  deed,  but  it  was  not  proved  that 
when  she  accepted  it  she  had  knowledge  of  the  execution 
of  the  notes,  or  of  her  husband's  agreement  that  he  and  she 
should  give  a  mortgage  to  secure  the  payment  of  the  notes, 
and  no  evidence  in  writing  was  offered  to  prove  that  she 
agreed  to  give  such  mortgage. 

On  the  2d  day  of  March,  1877,  she  and  her  husband 
executed  together  a  new  note  and  mortgage  of  the  premises 
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to  the  Litchfield  Savings  Society  for  $2,500  (which  is  still 
outstanding)  and  from  the  proceeds  thereof  paid  the  origi- 
nal mortgage. 

If  it  be  competent  for  the  said  John  and  the  said  Eliza- 
beth to  testify  against  each  other  in  this  suit,  it  is  found 
that  the  deed  of  William  was  given  to  her  because  the  said 
John  had  received  and  expended  a  large  sum  of  money 
belonging  to  her,  and  because  he  was  in  embarrassed  pecu- 
niary circumstances  and  could  not  hold  property  without  its 
being  liable  to  be  attached  by  his  creditors ;  also  that  the 
said  John,  after  the  execution  of  the  last  mortgage,  proposed 
to  her  to  give  a  mortgage  to  secure  the  notes  given  by  him 
to  William,  which  she  declined  doing.  If  it  be  not  compe- 
tent for  said  Elizabeth  and  said  John  to  testify  against  each 
other,  then  these  facts  are  not  found. 

There  was  no  consideration  proved  for  the  deed  to  said 
Elizabeth  other  than  is  hereinbefore  expressed,  and  she  has 
never  paid  anything  towards  the  premises,  or  done  or  given 
anything  therefor,  or  on  account  of  the  same,  nor  has  she 
expended  anything  thereon,  other  than  as  above  stated. 

Of  the  ten  notes  the  one  first  payable  has  been  paid,  but 
the  remaining  nine  are  unpaid. 

William  Hall  died  in  the  year  1874,  but  previous  thereto 
he  assigned  the  notes  to  Catharine  Freestone,  now  deceased. 
She  died  in  the  year  1878,  and  in  her  last  sickness  gave  the 
notes  to  the  plaintiff.  She  also  left  a  will,  which  has  been 
duly  proved,  by  which  she  bequeathed  all  her  property  to 
the  plaintiff  and  appointed  her  executrix  of  her  will.  She 
accepted  the  trust,  and  is  now  the  owner  of  the  unpaid 
notes,  and  of  the  agreement  of  said  John  to  give  the 
mortgage. 

John  A.  Hall  has,  since  the  date  of  the  notes,  had  no 
means  from  which  they  could  have  been  collected,  and  is 
unable  to  pay  the  same.    Mrs.  Hall  alone  made  defense. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

A.  H,  Fewn^  for  the  plaintiff. 
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1.  The  plaintiff  is  entitled  to  a  decree  establishing  in 
her  favor  a  vendor's  lien  on  the  premises.  The  doctrine  of 
vendors'  liens  is  based  on  the  highest  equity,  and  is  recog- 
nized in  England,  in  the  United  States  courts,  and  in  a 
majority  of  the  states  of  the  union.  2  Washb.  R.  Prop., 
3d  ed.,  87;  Mdnlj/  v.  Slason,  21  Verm.,  271;  Kent  v.  Ger- 
hard^ 12  R.  Isl.,  92 ;  Chilton  v.  Braiden^s  Admx.y  2  Black, 
460.  The  better  opinion  is,  that  this  lien  is  not  confined  to 
the  vendor's  person,  but  passes  to  the  assignee  of  a  note 
given  for  the  purchase  money.  Johns  v.  Setvell^  33  Ind.,  1 ; 
Lagow  v.  Badollet^  1  Blackf .,  419 ;  Chesehrough  v.  Millard^ 
1  Johns.  Ch.,  409;  Johnston  v.  Ghwathmey^  4  Little,  317; 
Edwards  v.  Bohannon,  2  Dana,  98 ;  Watt  v.  White,  33  Tex., 
421 ;  Crow  v.  Vance,  4  Iowa,  434 ;  Sugden  on  Vendors,  683, 
and  note.  "  The  principle  is  well  supported  by  authority, 
that  if  the  negotiation  of  purchase,  and  agreement  to  sell, 
be  with  one  person,  but  the  deed  be  at  his  instance  made  to 
another,  by  way  of  gift  or  advancement,  the  person  to  whom 
the  title  is  made  will  be  regarded  as  a  volunteer,  taking  the 
estate  without  consideration,  and  the  lien  will  arise,  as  when 
the  contract  of  sale  was  made  with  the  husband,  and  his 
obligation  for  the  money  taken,  but  the  deed  was  made  to 
his  wife.  6  Sm.  &  Marsh.,  296.  Also  where  the  father, 
upon  the  marriage  of  his  daughter,  put  her  in  possession  of 
land  as  an  advancement,  and  she  and  her  husband  con- 
tracted to  sell  the  land,  but  the  father  made  the  deed.  Here 
the  daughter  was  the  substantial  vendor,  and  she  and  her 
husband  could  assert  the  lien."  Campbell  v.  Henry,  45 
Miss.,  325.  Whether  vendors'  liens  exist  in  Connecticut,  is 
said  to  be  in  doubt.  We  submit  that  they  do.  2  Swift 
Dig.,  128;  Watson  v.  Wells,  5  Conn.,  472;  Atwood  v. 
Vincent,  17  id.,  583 ;  Chapman  v.  Beardsley,  31  id.,  115 ; 
Middletown  Savings  Bank  v.  Fellowes,  42  id.,  45. 

2.  Be  this  as  it  may,  however,  the  plaintiff  is  entitled  to 
a  decree  establishing  in  her  favor  an  equitable  mortgage 
upon  the  premises.  "An  agreement  to  give  a  mortgage, 
not  objectionable  for  want  of  consideration,  is  treated  in 
equity  as  a  mortgage,  upon  the  principle  that  equity  will 
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treat  that  as  done  which  by  agreement  is  to  be  done.  This 
doctrine  has  been  asserted  frequently,  both  in  this  country 
and  in  England."  Jones  on  Mortg.,  (2d  ed.)  §  168,  and 
numerous  cases  there  cited ;  Matter  of  Rowe^  1  Paige,  129. 
In  Daggett  v.  Rankin^  81  Cal.,  826,  the  court  says : — "  The 
doctrine  seems  to  be  well  established,  that  an  agreement  in 
writing  to  give  a  mortgage,  or  a  mortgage  defectively 
executed,  or  an  imperfect  attempt  to  create  a  mortgage,  or 
to  appropriate  specific  property  to  the  discharge  of  a 
particular  debt,  will  create  a  mortgage  in  equity,  or  a  speci- 
fic lien  on  the  property  so  intended  to  be  mortgaged.  The 
maxim  of  equity  upon  which  this  doctrine  rests  is,  that 
equity  looks  upon  things  agreed  to  be  done  as  actually  per- 
formed. The  true  meaning  of  which  is,  that  equity  will 
treat  the  subject  matter  as  to  collateral  consequences  and 
interests,  in  the  same  manner  as  if  the  final  acts  contempla- 
ted by  the  parties  had  been  executed  exactly  as  they  ought 
to  have  been."  1  Story  Eq.  Jur.,  §§  64,  790 ;  Willard's  Eq., 
§§  298,  299;  Delaire  v.  Keenan,  8  Dessau.,  74.  The  fact 
that  Mrs.  Hall  did  not  sign  the  writing  makes  no  difference ; 
she  accepted  the  deed,  and  whether  she  knew  of  the  agree- 
ment or  not  is  also  immaterial,  since  she  is  a  simple  volunteer 
and  has  paid  no  consideration.     Cases  supra. 

A,  P.  Bradstreet^  for  the  defendant,  Elizabeth  E.  Hall. 

1.  The  written  agreement  of  John  A.  Hall  that  a  mort- 
gage should  be  given  by  his  wife,  of  course  can  not  bind 
her.  He  had  no  power  as  husband  to  bind  her.  Courts 
wilt  not  enforce  such  a  contract  against  a  wife.  Annan  v. 
Merritt^  18  Conn.,  487.  If  the  plaintiff  has  any  rights 
against  her  they  must  rest  upon  some  equity  growing  out 
of  the  whole  transaction. 

2.  There  is  nothing  in  the  transaction  to  raise  any  equity 
against  Mrs.  Hall.  The  deed  of  the  property  was  delivered 
to  her,  and  accepted  by  her,  without  any  knowledge  upon 
her  part  that  there  were  any  notes  outstanding  which  her 
husband  had  executed  to  the  vendor,  and  without  any 
knowledge  that  he  had  agreed  with  his  father  to  give  him  a 
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mortgage  to  secure  any  notes.  The  first  intimation  she  had 
of  the  existence  of  any  notes  was  in  1877,  four  years  after 
she  had  accepted  the  deed,  when  her  husband  acquainted 
her  with  the  fact.  If  the  testimony  of  the  husband  to  this 
effect  is  not  admissible,  then  she  had  no  knowledge  of  the 
notes  until  this  suit  was  brought.  Under  these  circumstan- 
ces it  would  be  far  from  equitable  to  hold  the  property  in 
her  hands  chargeable  for  the  payment  of  these  notes.  She 
stands  virtually  in  the  position  of  an  innocent  purchaser, 
without  notice  of  any  outstanding  equities  or  incumbrance 
upon  the  property  other  than  appeared  upon  the  face  of  her 
deed.  As  between  the  present  plaintiff  and  Mrs.  Hall  the 
equities  are  largely  in  favor  of  the  latter.  She  has  taken 
up  the  mortgage  of  f  1,800,  which  was  upon  the  property  at 
the  time  it  was  deeded  to  her,  thus  relieving  William  from 
his  liability  to  that  extent,  and  she  has  since  given  a  new 
mortgage  to  the  bank  for  $2,500,  upon  which  the  bank  holds 
her  note  for  that  amount,  and  which  they  can  force  her  to 
pay  without  resorting  to  the  property  by  way  of  foreclosure. 
On  the  other  hand  the  plaintiff  has  come  into  possession  of 
the  notes  in  qucfstion  by  way  of  gift  from  Catherine  Free- 
stone, to  whom  they  had  been  given  by  William  Hall.  She 
has  paid  nothing  for  them  and  is  placed  in  no  worse  position 
than  she  was  in  originally  if  she  never  collects  them. 

8.  The  claim  of  a  vendor's  lien  can  not  be  sustained. 
This  lien  has  never  been  recognized  to  its  fuU  pxtent  in 
Connecticut.  Dean  v.  Dean,  6  Conn.,  285;  Meigs  v. 
Dimoek,  id.,  464,  and  note ;  Atwood  v.  Vincent,  17  id.,  588. 
In  Maine  the  doctrine  is  entirely  rejected  as  inconsistent 
with  the  registry  laws  and  policy  of  the  state.  PMlbrooh 
V.  Delano,  29  Maine,  418.  In  New  Hampshire  it  is  unde- 
cided, as  well  as  in  Massachusetts.  In  Vermont  the  doctrine 
was  abolished  by  statute  in  1851.  By  the  very  nature  of 
the  case  these  liens  are  secret,  and  often  productive  of  much 
injustice,  and  should  not  be  extended  beyond  the  require- 
ments of  the  settled  principles  of  equity.  To  recognize  it 
to  the  extent  called  for  by  the  plaintiff's  claim  in  this  case 
would  result  in  establishing  an  unwise  policy  inconsistent 
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with  our  registry  laws.  If  William  himself  were  living, 
and  still  held  the  notes,  he  would  have  no  right  to  insist 
upon  this  lien,  as  his  conduct  shows  that  he  did  not  rely 
upon  the  lien  as  security  for  the  payment  of  the  purchase 
money.  His  agreement  with  John  whereby  he  was  to  allow 
the  premises  to  be  mortgaged  to  an  unlimited  extent  and 
without  restriction  as  to  time  before  a  mortgage  was  to  be 
made  to  himself,  precludes  the  idea  of  his  relying  upon  this 
lien  for  his  protection,  and  is  inconsistent  with  the  princi- 
ples upon  which  a  vendor's  lien  rests. 

4.  If  a  vendor's  lien  existed  in  favor  of  the  original 
vendor,  it  certainly  does  not  exist  in  favor  of  this  plaintiff. 
The  lien  is  a  personal  right  and  will  not  pass  to  the  assignee 
by  assignment  of  notes  given  for  purchase  money.  2  Swift 
Dig.,  115 ;  Jticharda  v.  Learning^  27  111.,  431 ;  Jaekman  v. 
Hallocky  1  Ohio,  318 ;  Brush  v.  Kinsley^  14  id.,  20 ;  Halloek 
V.  Smith,  8  Barb.,  267;  White  v.  WilliarM,  1  Paige,  502; 
Dickenson  v.  Chase^  1  Morris  (Iowa,)  492;  Iglehart  v. 
Armigevy  1  Bland,  519 ;  Claiborne  v.  Crockett,  3  Yerg.,  27 ; 
Green  v.  Demoss,  10  Humph.,  871 ;  SJuUl  v.  Biscoe,  18  Ark., 
142;  Perry  on  Trusts,  §  238 ;  2  Story  Eq.  Jur.,  §  1227. 

Carpenter,  J.  (After  stating  the  facts.)  We  think  the 
plaintiff  is  entitled  to  the  relief  sought.  We  do  not  rest 
our  judgment  however  on  the  ground  of  a  vendor's  lien. 
Conceding  that  such  a  lien  exists  in  this  state,  there  may  be 
some  difficulty  in  enforcing  it  in  favor  of  an  assignee.  We 
choose  to  regard  the  property  as  subject  to  a  mortgage  in 
equity. 

Mrs.  Hall,  the  only  party  who  appears  to  defend,  cannot 
object  to  the  establishment  of  an  equitable  mortgage  against 
her  on  the  ground  that  she  is  a  feme  covert,  for  she  is  a  mere 
volunteer.  No  part  of  the  consideration  moved  from  her. 
Therefore  the  case  is  not  within  the  principle  of  those  cases 
where  courts .  refuse  to  set  up  a  deed  or  enforce  a  contract 
specifically  against  the  wife.  The  underlying  principle  of 
those  cases  is  protection  to  the  wife's  estate.  Here  her 
estate  is  in  no  danger.    She  has  paid  nothing  and  is  required 
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to  pay  nothing,  except  to  pay  for  property  which  she  has 
actually  received.  To  apply  the  principle  of  those  cases  to 
this  would  be  a  perversion  of  it  and  operate  as  a  fraud. 

Nor  is  it  important  that  she  did  not  know  of  the  agree- 
ment to  give  the  mortgage  at  the  time  she  accepted  the 
deed.  She  parted  with  nothing  then,  and  when  the  agree- 
ment afterwards  came  to  her  knowledge  she  could  have 
surrendered  the  land  and  have  been  in  no  worse  condition 
than  she  was  in  before  the  deed  was  given.  In  equity  and 
good  consience  she  was  bound  to  do  that  or  else  perform  the 
agreement  which  was  a  material  part  of  the  consideration 
for  the  deed  under  which  she  holds. 

Here  was  an  agreement  in  writing,  for  a  good  considera- 
tion, to  give  a  mortgage.  There  was  an  obvious  reason  for 
not  giving  it  at  the  time ;  the  existing  mortgage  was  to  be 
increased  and  the  mortgage  agreed  to  be  given  was  to  be  a 
second  mortgage.  Some  delay  was  unavoidable,  and  the 
parties  took  the  precaution  to  put  the  agreement  in  writing, 
so  that  no  question  arises  under  the  statute  of  frauds. 

This  seems  to  be  a  proper  case  for  the  application  of  the 
maxim  that  equity  looks  upon  that  as  done  which  ought  to 
have  been  done.  ^^  The  true  meaning  of  this  maxim  is  that 
equity  will  treat  the  subject  matter  as  to  collateral  conse- 
quences and  incidents  in  the  same  manner  as  if  the  final 
acts,  contemplated  by  the  parties,  had  been  executed 
exactly  as  they  ought  to  have  been,  not  as  the  parties 
might  have  executed  them.  *  *  The  most  common  cases 
of  the  application  of  the  rule  are  under  agreements.  All 
agreements  are  considered  as  performed,  which  were  made 
for  a  valuable  consideration,  in  favor  of  persons  entitled  to 
insist  on  their  performance.  They  are  to  be  considered  as 
done  at  the  time  when,  according  to  the  tenor  thereof,  they 
ought  to  have  been  performed.*'  1  Story's  Eq.  Jur., 
sec.  64  g.  See  also  Jones  on  Mortgages,  (2d  ed.)  sec.  16S, 
and  cases  cited. 

Applying  these  elementary  principles  to  the  case  before 
us,  it  is  apparent  that,  as  i^oon  as  the  mortgage  was  given  to 
the  Savings  Society,  in  March,  1877,  the  mortgage  agreed 
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to  be  given  should  have  been  given.  If  full  justice  could 
not  otherwise  be  done,  perhaps  we  might  be  justified  in 
establishing  the  mortgage  as  of  an  earlier  day,  on  the  ground 
of  the  delay  in  giving  the  first  mortgage.  But  that  does 
not  seem  to  be  necessary,  as,  under  the  circumstances,  secu- 
rity given  after  the  mortgage  was  given  to  the  bank  will  be 
effectual  according  to  the  intention  of  the  parties. 

We  fail  to  discover  that  Mrs.  Hall,  the  defendant,  has 
any  equity  arising  from  the  fact  that  she  executed  a  note 
and  mortgage  to  the  Savings  Society.  She  took  the  land 
incumbered  to  the  amount  of  eighteen  hundred  dollars. 
That  amount,  if  she  would  retain  the  land,  she  must  pay. 
The  balance  she  had  in  cash,  and  of  course  it  is  just  and 
reasonable  that  she  should  pay  that.  Charging  the  land 
subject  to  that  mortgage  with  the  burden  of  paying  the 
plaintiff's  demand  is  only  charging  the  property  which  she 
actually  received ;  and  that  does  her  no  wrong. 

Nor  is  it  any  disparagement  of  the  plaintiff's  equity  that 
she  received  the  note  as  a  gift  or  legacy.  That  is  a  matter 
which  in  no  wise  concerns  the  defendants.  They  cannot  be 
permitted  to  say  to  the  plaintiff, — ^"  You  paid  nothing  for 
your  notes ;  therefore  we  should  be  permitted  to  hold  the 
land  without  paying  for  it."  The  plaintiff's  claim  is  as 
meritorious  legally  as  it  would  have  been  had  she  taken 
them  by  distribution  or  purchase. 

We  advise  the  Superior  Court  to  render  judgment  for  the 
plaintiff,  and  to  pass  a  decree  containing  in  substance  a 
description  of  the  premises,  the  mortgage  to  the  Litchfield 
Savings  Society,  the  notes  held  by  the  plaintiff  and  the 
amount  due  thereon,  and  declaring  that  the  real  estate, 
subject  to  that  mortgage,  shall  stand  charged  with  the  pay- 
ment of  the  notes  in  the  same  manner  and  to  the  same 
extent  that  it  would  have  been  if  the  defendants  had 
executed  a  mortgage  thereof  on  the  2d  day  of  March,  1877. 

In  this  opinion  the  other  judges  concurred. 
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Salisbury  Savings  Society  vs.  Eleanor  F.  Cutting, 
a  dmtnistbatbix,  and  another. 

Whether  a  deed  with  coyenants  of  title  giyen  before  the  grantor  acquires 
title  to  the  land  conyeyed,  and  placed  on  record,  is  to  preyail  oyer  a  deed 
giyen  after  the  title  is  acquired  to  a  purchaser  who  takes  in  good  faith, 
for  yalue,  and  with  no  notice  of  the  preyious  deed:   Qucere. 

If  as  a  general  rule  the  later  deed  is  to  preyail,  yet  it  can  not  where  it  is  a 
mortgage  giyen  for  a  pre-existing  debt. 

Nor  where  the  circumstances  are  such  as  reasonably  to  put  the  second 
grantee  upon  inquiry  as  to  the  existence  of  the  prior  deed. 

SiTiT  for  a  foreclosure ;  brought  to  the  Superior  Court  in 
Litchfield  County.     The  facts  were  found  by  a  committee. 

On  the  3d  of  May,  1872,  William  E.  Cutting  procured 
from  the  plaintiffs  a  loan  of  $1,400,  and  on  the  same  day 
mortgaged  to  them  as  security  for  it,  by  a  warranty  deed, 
the  property  now  sought  to  be  foreclosed,  which  consisted 
of  about  a  quarter  of  an  acre  of  land  in  Salisbury  with  a 
dwelling  house  and  tin  shop  on  it.  The  mortgage  was  at 
once  put  on  record. 

At  this  time  Cutting  had  no  legal  title  to  the  premises 
conveyed.  On  the  8th  of  January,  1872,  he  had  purchased 
the  land,  then  without  buildings  upon  it,  for  $200,  of  one 
Coffing,  who  had  agreed  to  convey  it  to  him  when  that  sum 
was  paid,  but  had  not  done  so  when  the  mortgage  was  given 
to  the  plaintiffs,  and  who  died  soon  after  and  before  making 
the  conveyance.  On  the  16th  of  July,  1874,  Cutting  made 
an  application  to  the  court  of  probate,  upon  which  the 
administrators  of  Coffing's  estate  were  cited  in  and  heard, 
for  an  order  that  the  administrators  perform  the  agreement 
and  convey  the  land  to  him ;  and  such  an  order  was  made 
on  the  23d  of  July,  and  the  land  conveyed  by  them  to 
Cutting  by  deed  dated  the  8d  of  August,  of  the  same  year, 
though  not  delivered  until  December  1st,  1874,  and  not 
recorded  until  December  6th.  The  loan  was  obtained  of 
the  plaintiffs  to  pay  the  cost  of  erecting  the  buildings  on 
the  land  and  was  used  for  that  purpose,  the  mortgage  being 
Vol.  l. — 8 
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taken  after  they  had  been  erected.  The  plaintiffs  made  no 
examination  of  the  land  records  of  the  town  at  the  time  they 
took  their  mortgage. 

John  Scoville,  the  principal  defendant,  was  the  father-in- 
law  of  Cutting,  and  lived  at  Ashley  Falls,  in  the  stat^  of 
Massachusetts.  He  had  loaned  him  money  from  time  to 
time,  and  on  the  Ist  day  of  December,  1874,  Cutting  gave 
him  his  note  for  $2,483,  and  on  the  5th  of  December  made 
a  mortgage  to  him  of  the  real  estate  in  question  as  security 
for  the  note.  At  the  time  he  took  the  mortgage  he  made  no 
inquiry  of  Cutting  as  to  any  prior  encumbrance  on  the 
property,  but  he  took  the  mortgage  in  good  faith  and  with- 
out any  knowledge  of  the  encumbrance.  Of  the  $2,483  for 
which  the  note  was  given,  the  greater  part  was  advanced 
after  the  mortgage  to  the  plaintiffs  had  been  given  by 
Cutting  and  put  on  record. 

The  petition  of  Cutting  to  the  court  of  probate  for  an 
order  that  the  administrators  of  CoflSng  convey  the  land  to 
him,  recited  the  agreement  of  Coffing  to  convey  it  when  he 
should  be  paid  the  sum  of  $200,  and  the  deed  of  the  admin- 
istrators referred  to  the  petition  and  order  on  the  probate 
records  and  stated  that  the  deed  was  given  under  the  order. 

The  amount  due  the  plaintiffs  on  their  note  and  mortgage 
was  found  to  be  $1,677.22  and  that  due  to  Scoville  on  his 
note  and  mortgage  $3,704.  The  mortgaged  property  was 
found  to  be  worth  $1,800. 

Cutting  hajl  since  died,  and  the  defendants  were  his 
administratrix,  and  John  Scoville. 

Upon  these  facts  the  court  (Hitchcock^  J".,)  rendered 
judgment  for  the  plaintiffs,  foreclosing  the  defendants.  The 
defendant  Scoville  brought  the  record  before  this  court  by 
a  motion  in  error, 

J.  D.  Hardenberghi  for  the  plaintiff  in  error. 

1.  The  defendant  Scoville  had  no  notice  of  the  plaintifb' 
claim,  either  actual,  presumptive  or  constructive.  The 
committee  finds  that  he  took  the  mortgage  in  good  faith  and 
withoiit  any  knowledge  of  the  encumbrance.    The  record 
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of  the  plaintiffs'  mortgage,  given  two  years  before  the 
mortgagor  acquired  title,  was  not  notice  to  Scoville.  He 
was  not  bound  to  search  for  such  an  instrument.  He  was 
not  bound  to  go  back  of  the  delivery  of  the  deed  to  Cutting. 
"  The  purchaser  is  not  charged  with  notice  from  the  record 
of  conveyances  from  his  grantor,  prior  to  such  grantor's 
acquisition  of  title.  In  such  case  the  subsequent  purchaser 
would  not  be  estopped  by  the  record  of  a  mortgage  from 
his  grantor,  prior  to  the  date  of  his  grantor's  deed.  To 
hold  otherwise  would  be  to  impose  upon  the  purchaser  the 
duty  of  examining  the  record  indefinitely."  Wade,  on  the 
Law  of  Notice,  §  214.  *'But  upon  both  principle  and 
authority,  it  seems  more  consonant  with  the  spirit  of  the 
recording  acts  to  absolve  purchasers  from  the  duty  of 
examining  the  record  of  conveyances  from  their  grantors, 
prior  to  the  time  when  they  had  a  title  to  convey."  Id.,  § 
216.  "Such  a  result  seems  to  be  at  variance  with  the 
recording  acts  of  this  country,  which  are  generally  held  not 
to  require  an  examination  of  the  record  prior  to  the  period 
at  which  the  title  conveyed  vested  in  the  vendor."  H.  & 
W.  notes  to  3  Smith's  Lead.  Cas.,  (7th  ed.),  692,  See  also 
Bigelow  on  Estoppel,  859 ;  Rawle  on  Covenants  for  Title, 
(4th  ed.),  428.  If  we  claimed  adversely  to  Cutting  it  might 
be  said  that  his  possession  was  presumptive  notice,  but  as 
we  claim  under  him  and  knew  that  he  had  no  title  until  the 
day  we  took  our  mortgage,  his  possession  could  not  be 
notice  to  us  that  he  had  conveyed  a  title  two  years  before 
he  had  acquired  it.  At  all  events  it  was  merely  presump- 
tive, and  the  finding  rebuts  the  presumption.  The  instru- 
ment under  which  the  plaintiff  claims,  taken  two  years 
before  the  grantor  acquired  title,  was  not  within  the  con- 
templation of  our  recording  acts.  "  Where  the  deed  from 
the  vendor  is  not  recorded,  a  deed  of  trust  or  mortgage, 
given  by  his  vendee,  for  the  purchase  money,  will  not  be 
notice  to  subsequent  purchasers  of  the  unrecorded  deed. 
There  is  nothing  to  guide  the  purchaser  beyond  the  record 
title  of  the  vendor,  and  the  discovery  of  the  mortgage  for 
the  purchase  money  would  be  purely  accidental^"  Wade 
on  the  Law  of  Notice,  §  207,  and  cases  cited^ 


Digitized  by  VjOOQIC 


116  HARTFORD  DISTRICT. 

Salisbury  Savings  Society  v.  Cutting. 

2.  The  parties  therefore  stand  in  precisely  the  same 
position  they  would  have  stood  in,  if  the  instrument  under 
which  the  plaintiffs  claim,  had  not  been  put  on  record.  The 
plaintiffs  say  that  even  then  we  are  estopped  by  the  cove- 
nants of  their  mortgage.  We  deny  that  such  is  the  law. 
It  is  in  direct  conflict  with  the  recording  acts.  Gen.  Stat- 
utes, p.  353,  sec.  11 ;  2  Smith's  Lead.  Cas.,  (7th  Am.  ed.), 
692;  Rawle  Gov.  for  Title,  (4th  ed.),  428;  Bigelow  on 
Estoppel,  331 ;  Fay  v.  Arnold,  18  Geo.,  182 ;  Fairdoth  v. 
Jordan^  id.,  350 ;  Great  Falls  Co.  v.  Wboster,  15  N.  Hamp., 
412;  Lessee  of  Buckingham  v..  ffanna,  2  Ohio  St.,  551; 
Calder  v.  Chapman^  52  Penn.  St.,  359 ;  Jones  v.  Kearney, 
1  Dru.  &  War.,  159 ;  Lloyd  v.  Lloyd,  4  id.,  369.  It  is  also 
contrary  to  the  statute  of  frauds.  Bigelow  on  Estoppel, 
358 ;  Rawle  on  Gov.  for  Title,  430 ;  Bivins  v.  Vinzant,  15 
Geo.,  521 ;  Fairdoth  v.  Jordan,  18  id.,  350.  The  modem 
covenant  of  warranty  does  not  pass  the  land  as  to  subse- 
quent purchasers  without  notice.  It  does  not  act  as  a 
technical  estoppel,  but  simply  as  a  rebutter.  Bigelow  on 
Estoppel,  355 ;  2  Smith  Lead.  Gas.,  (H.  &  W.  notes,  7th  ed.), 
693. 

3.  The  equities  are  with  the  defendant  Scoville.  He 
took  his  mortgage,  as  the  committee  has  found,  in  good  faith 
without  notice.  The  plaintiffs  were  guilty  of  laches. 
They  knew,  or  were  bound  to  know,  that  Gutting  had  no 
title  5  they  took  their  mortgage  with  their  eyes  open,  and 
assumed  all  the  risk.  "  But  the  strongest  arguments  against 
permitting  the  conclusion  of  the  covenant  or  recitals  in  a 
deed  to  extend  beyond  the  person  of  the  grantor  to  an 
estate  which  he  does  not  hold  at  the  time,  is  that  it  necessarily 
tends  to  give  a  vendee,  who  has  been  careless  enough  to  buy 
what  the  vendor  has  not  got  to  sell,  a  preference  over  subse- 
quent purchasers,  who  have  expended  their  money  in  good 
f^ith,  and  without  being  guilty  of  negligence."  2  Smith 
Lead.  Gas.,  (7th  ed.),  700.  They  could  have  seen  to  it  that 
the  contract  between  Goffing  and  Gutting  was  put  on  record, 
and  thus  supplied  the  missing  link  in  their  chain  of  title, 
which  might  have  led  the  defendant  to  their  mortgi^e.   Our 
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statutes  provide  that  such  a  record  shall  secure  to  a  party 
the  equitable  title  that  the  contract  creates.  This  would 
have  protected  the  plaintiffs,  since  such  an  equitable  title 
could  be  conveyed  or  mortgaged,  and  would  have  been  full 
legal  notice  to  us.    Gen.  Statutes,  p.  354,  sec.  13. 

(7.  B.  Andrew9  and  D.  T.  Warner^  for  the  defendants  in 
error. 

1.  It  clearly  appears  from  the  finding  that  Cutting  had 
an  equitable  interest  in  the  premises  from  the  time  of  his 
taking  possession  of  the  same,  though  he  did  not  have  the 
legal  title ;  for  the  finding  shows  that  he  was  in  possession 
"claiming  to  own  the  same,"  and  that  he  had  erected  a 
building  thereon,  which  then  constituted,  as  it  does  now, 
the  principal  value  of  the  property.  The  administrators  of 
Coffing's  estate  recognized  this  equitable  interest,  and  con- 
veyed nothing  but  the  land  to  Cutting.  The  court  of 
probate  also  recognized  Cutting's  equity  in  the  premises.  It 
was  an  interest  that  he  could  sell  and  convey  or  mortgage. 
Gen.  Statutes,  p.  364,  sec.  13.  It  was  such  an  equitable 
interest  as  a  court  of  chancery  would  have  protected  by 
decreeing  a  specific  perfoimance  of  the  contract.  Qreen  v. 
Finin,  35  Conn.,  178. 

2.  Cutting's  mortgage  with  warranty  to  the  plaintiffs,  he 
afterwards  having  acquired  the  legal  title,  is  just  as  effectual 
as  if  he  had  had  the  legal  title  when  he  gave  the  mortgage. 
Where  one  having  no  title  to  land  conveys  the  same  with 
warranty  by  a  deed  which  is  duly  recorded,  and  afterwards 
acquires  a  title,  and  conveys  to  another,  the  second  grantee 
is  estopped  to  aver  that  the  grantor  was  not  seized  at  the 
time  of  his  conveyance  to  the  first  grantee.  3  Washb.  Real 
Prop.,  110,  sec.  50 ;  1  Swift  Dig.,  364.  It  has  repeatedly 
been  decided  in  Connecticut,  that  if  one  who  conveys  lands 
with  warranty,  but  without  title,  subsequently  acquires 
title,  he  and  all  claiming  under  him  are  estopped  from 
setting  up  such  title  against  the  first  grantee.  The  subse- 
quent title  enures  to  the  benefit  of  the  first  grantee.  Coe 
v.  TalcoU,  5  Day,  92 ;  Hoyt  v.  Dimon,  id.,  483 ;  Dudley  v. 
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Cadwelly  19  Conn.,  226.  The  same  doctrine  prevails  in 
other  states.  Somes  v.  Skinner^  3  Pick.,  62 ;  White  v.  Fattefh^ 
24  id.,  324;  Muss  v.  Alpaugh,  118  Mass.,  376;  Tefft  v. 
Mimsoriy  67  N.  York,  97;  Ifouse  v.  McCormich^  id.,  310; 
2  Smith  Lead.  Cas.,  626;  Rawle  on  Cov.  for  Title,  392; 
Bigelow  on  Estoppel,  344,  347. 

3.  The  defendant  Scoville  had  constructive  notice  of  the 
existence  of  the  plaintiffs'  mortgage.  There  is  no  difference 
in  legal  effect  between  actual  and  constructive  notice.  8 
Washb.  R.  Prop.,  283 ;  Sumner  v.  Rhodes,  14  Conn.,  139. 
Open  and  notorious  possession  is  sufficient  to  put  a  pur- 
chaser on  inquiry  as  to  the  existence  of  a  deed.  Especially 
so  when  it  had  continued  for  more  than  two  years,  and  been 
accompanied  by  acts  of  ownership  such  as  enclosure  and 
the  erection  of  a  building.  3  Washb.  R.  Prop.,  284.  The 
law  imputes  to  a  purchaser  a  knowledge  of  all  facts  relating 
to  the  same  land  on  the  muniments  of  title  which  it  was 
necessary  for  him  to  inspect  in  order  to  ascertain  the  suffi- 
ciency of  such  title.  3  Washb.  R.  Prop.,  292.  An  exami- 
nation of  the  muniments  of  title-  in  this  case  would  have 
disclosed  to  the  defendant  the  existence  of  the  plaintiffs' 
mortgage ;  and  this,  with  the  administrators'  deed  to  Cutting, 
and  the  references  therein  to  the  proceedings  in  the  probate 
court,  would  have  satisfied  any  honest  inquirer  that  Cutting 
had  an  equitable  interest  in  the  premises  when  he  mortgaged 
the  same  to  the  plaintiffs.  The  equities  are  all  with  the 
plaintiffs,  for  their  money  paid  for  the  improvements  on  the 
land  which  to-day  constitute  its  principal  value,  and  Scoville 
had  ample  constructive  notice.  Therefore  it  would  be 
inequitable  to  permit  him  to  be  prior  in  right,  when  his 
mortgage  is  not  only  so  long  subsequent  in  time  to  the 
plaintiffs',  but  the  debt  itself  claimed  to  be  secured  thereby 
has  mostly  accrued  since  the  record  of  their  mortgi^e. 

Pabk,  C.  J.  This  case  has  been  argued  before  us  as  if  it 
necessarily  involved  the  question  whether  a  deed  given  with 
covenants  of  warranty  before  the  grantor  acquires  title  to 
the  land  conveyed,  is  to  prevail  over  a  deed  given,  after  the 
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title  is  acquired  by  the  grantor,  to  a  purchaser  who  takes  it 
in  good  faith  and  with  no  knowledge  of  the  previous  deed 
and  for  value.  If  we  were  called  upon  to  decide  this 
question  we  should  regard  it  as  one  of  very  serious  diflSculty, 
inasmuch  as  in  sustaining  the  later  deed  we  should  have  to 
deny  the  controlling  application  to  the  case  of  the  well 
settled  principles  of  estoppel,  while  in  sustaining  the  prior 
deed  we  should  have  to  violate  the  entire  spirit  of  our 
registry  system,  which  it  is  the  policy,  and  we  may  say  in 
every  other  case  the  unyielding  policy,  of  the  law  to  sustain. 

But  there  are  two  points  in  the  present  case,  either  of 
which  we  think  delivers  it  from  the  control  of  that  question, 
and  which  will  enable  us  to  decide  it  upon  its  special  facts. 

1.  It  does  not  appear  that  the  defendant  was  a  purchaser 
for  value.  The  judgment  below  was  for  the  plaintiffs,  and 
as  the  defendant  has  brought  the  proceeding  in  error,  it  is 
necessary  that  this  fact  should  appear,  expressly  or  by 
necessary  implication,  upon  the  record.  All  that  is  found 
is  that  "the  greater  portion"  of  the  defendant's  claim 
accrued*after  the  deed  was  given  to  the  plaintiffs.  It  is 
clear  therefore  that,  so  far  as  the  portion  which  accrued 
before  is  concerned,  the  defendant  was  not  a  purchaser  for 
value,  and  that  so  far  there  is  no  error  in  the  judgment. 
Now  what  is  found  with  regard  to  the  remainder  of  the 
defendant's  claim  ?  He  sets  up  in  the  answer,  and  this  part 
of  his  answer  is  found  true,  "  that  on  the  5th  day  of  Decem- 
ber, 1874,  said  Cutting  owed  him  $2,483,  as  evidenced  by 
his  promissory  note  for  that  amount,  dated  at  Ashley  Falls, 
Massachusetts,  December  1st,  1874";  and  that  "on  said 
6th  day  of  December,  1874,  the  said  Cutting,  to  secure  said 
note,  mortgaged  to  him  "  the  land  in  question.  By  turning 
to  the  deed,  a  copy  of  which  is  annexed  to  the  finding,  it 
appears  that  the  mortgage  to  the  defendant  was  executed 
at  Salisbury  in  this  state,  the  presumption  being  that  it  was 
sent  to  the  defendant  in  the  state  of  Massachusetts  after  it 
was  recorded,  and  that  he  was  not  present  at  its  execution ; 
this  point  however  not  being  important.  Here  then,  in  the 
defendant's  statement  of  his  own  case,  the  most  that  is 
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averred  is,  that  on  the  first  day  of  December,  1874,  the 
mortgagor  gave  him  a  note  for  the  mortgage  debt — but  it 
does  not  appear  that  the  debt  had  not  all  accrued  before  the 
note  was  given.  The  fact  that  a  considerable  part  of  it  had 
accrued  three  years  before  makes  it  very  probable  that  the 
rest  accrued  by  occasional  loans  or  advances,  and  that  at 
the  time  the  note  was  given  no  additional  advance  was 
made.  At  any  rate  it  is  clear  that  we  can  not  assume,  for 
the  purpose  of  finding  error  in  the  record,  that  any  money 
was  then  advanced,  when  no  such  fact  appears,  either  upon 
the  finding  or  upon  the  defendant's  answer.  If,  as  we  must 
infer,  the  defendant  was  not  a  purchaser  for  value,  it  is  very 
clear,  upon  well  settled  principles,  that  he  can  not  prevail 
in  equity  over  the  plaintiffs,  who  advanced  the  whole 
amount  of  their  mortgage  debt  when  they  took  their  mort- 
gage. 

2.  We  think  that  upon  the  facts  found  the  defendant 
was  fairly  put  upon  inquiry  as  to  the  plaintiffs'  mortgage, 
and  does  not  stand  before  the  court  as  a  bond  fide  purchaser 
without  notice.  It  is  true  that  he  avers  in  his  answer  "that 
the  mortgage  was  taken  by  him  in  good  faith  and  without 
any  knowledge  or  notice  on  his  part  that  there  was  any 
incumbrance  on  said  land  in  favor  of  the  Salisbury  Savings 
Society  or  any  other  person ; "  and  that  the  committee  has 
found  this  part  of  his  answer  true.  But  without  such  actual 
knowledge  the  facts  may  be  such  as  to  have  made  it  his  dutj 
to  inquire  after  such  prior  mortgage,  and  sufiQcient  to  charge 
him  in  law  with  notice  of  what  on  such  inquiry  he  would 
have  found.  Let  us  see  what  these  facts  are.  The  defen- 
dant was  the  father-in-law  of  Cutting,  the  mortgagor,  and 
while  from  this  relation  and  his  residence  in  the  vicinity  he 
would  be  likely  to  be  better  informed  than  most  men  with 
regard  to  his  property  and  business,  it  appears  that  he  was 
in  fact,  during  all  the  time  covered  by  these  transactions, 
making  him  advances  or  loans  of  money,  having,  as  we  have 
seen,  advanced  him  a  considerable  part  of  the  $2,488  for 
which  he  finally  took  his  note,  before  the  plaintiffs  took 
their  mortgage.    It  is  hardly  possible  that  his  pecuniary 
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interest  in  Cutting's  prosperity  should  not  have  led  him  to 
inform  himself,  with  his  special  opportunity  as  well  as  reason 
for  asking  the  information  of  Cutting,  as  to  the  property 
transactions  of  the  latter.  He  would  thus  have  known  of 
his  contracting  for  the  purchase  of  the  lot  in  question,  and 
of  its  small  value,  found  to  be  only  $200  at  the  time  of  the 
purchase ;  of  Cutting's  entering  into  possession,  an  indica- 
tion of  itself  of  his  having  acquired  some  kind  of  right ;  of 
his  erection  of  a  building  thereon,  which  was  found  to  be 
of  the  value  of  fourteen  hundred  dollars ;  of  his  having  no 
means  of  his  own  for  such  an  outlay  and  of  the  money 
necessarily  having  been  procured  as  a  loan ;  and  it  may  be 
inferred  from  all  the  facts  that  he  must  have  known  that  if 
he  had  procured  such  a  loan  it  must  have  been  on  some 
security,  and  almost  necessarily  upon  the  property.  Now 
when,  in  these  circumstances,  he  took  his  mortgage,  as  it  is 
found,  without  making  any  inquiry  of  Cutting  as  to  any 
prior  incumbrance,  it  seems  almost  like  an  intentional 
avoidance  of  an  inquiry,  and  as  if  he  desired  to  take  his 
chance  for  the  securing  of  his  accumulating  debt  on  the 
property,  taking  what  he  could  get  and  holding  what  he 
could  hold. 

But  there  is  a  further  fact  in  this  connection  that  deserves 
notice.  The  mortgage  to  the  defendant  refers  for  fuller 
particulars  about  the  property  to  the  probate  records,  giving 
the  volume  and  page.  These  records,  at  the  place  referred 
to,  show  a  petition  of  Cutting,  dated  July  16th,  1874,  stating 
the  contract  of  CoflBng,  (who  had  owned  the  property  and 
who  had  since  died,)  dated  January  8th,  1872,  for  the  con- 
veyance of  the  lot  in  question  to  him  for  the  consideration 
of  $200,  and  praying  that  CoflQng's  administrators  might  be 
directed  to  give  him  a  deed  of  the  premises.  The  defen- 
dant may  properly  be  held  chargeable  with  notice  of  all 
that  appears  upon  this  record.  He  therefore  knew  that 
three  years  before  his  own  mortgage  was  taken  Cutting  had 
a  contract  for  a  conveyance  of  the  land  in  question,  and 
consequently  an  equitable  title;  and  that  this  equitable 
title  he  might  have  conveyed  or  incumbered.    Indeed  under 
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a  statute  which  had  then  been  in  force  many  years,  Cutting 
could  have  had  his  contract  recorded  and  thus  his  equitable 
title  made  secure.  It  was  the  defendant's  duty  to  search 
the  records  and  make  sure  that  this  equitable  title,  which 
for  aught  he  knew  had  thus  been  put  on  record,  had  not 
been  conveyed  away  or  incumbered,  and  was  especially  his 
duty  to  make  inquiry  with  regard  to  the  matter  of  his  son- 
in-law,  who  presumably  would  not  have  deceived  him, 
especially  in  view  of  the  fact  that  the  latter  had,  immedi- 
ately after  taking  the  contract,  entered  into  possession  and 
expended  fourteen  hundred  dollars  in  the  erection  of  a 
building  on  the  lot. 

Upon  all  the  facts  of  the  case  we  can  not  regard  the 
defendant  as  a  purchaser  either  for,  value  or  without  notice 
of  the  title  of  the  plaintiffs. 

We  do  not  find  any  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

NoTB.  The  question  which  the  court  leaves  undecided  in  the  foregoing 
case — whether  a  deed  given  with  covenants  of  title  before  the  grantor  has 
acquired  any  title  to  the  land  conveyed,  is  to  prevail  over  a  later  deed  given, 
after  the  grantor  has  acquired  title,  to  a  purchaser  who  takes  it  in  good 
faith  and  with  no  knowledge  of  the  previous  deed  and  for  value — ^is  of  great 
interest  to  the  profession  and  importance  to  the  public.  As  the  Chief 
Justice  well  remarks,  if  the  later  deed  is  sustained  it  violates  the  well 
settled  principles  of  estoppel;  if  the  prior  one,  the  entire  spirit  of  our 
registry  system. 

The  weight  of  authority  is  in  favor  of  the  prior  deed.  There  is  a  ques- 
tion made  as  to  the  precise  mode  in  which  that  deed  operates  in  drawing 
to  itself  the  title,  whether  it  be  by  the  covenants  which  it  contains  and 
which  estop  the  grantor  and  his  privies  in  estate,  or  by  the  warranty  ope^ 
rating  as  a  bar  to  the  later  title;  but  the  authorities  generally  treat  the  case 
as  one  of  estoppel,  and  give  the  estoppel  its  usual  force  not  only  against 
the  grantor  but  against  his  privies  in  estate. 

The  prevailing  doctrine  on  the  subject  is  thus  summarized  by  Mr.  Wash- 
bum  in  his  work  on  Real  Property,  (book  8,  ch.  2,  sec.  6,  art.  60) : — "  So 
where  one  conveys  land  with  warranty,  but  without  title,  and  afterwards 
acquires  one,  his  first  deed  works  an  estoppel,  and  passes  an  estate  to  the 
grantee  the  instant  the  grantor  acquires  his  title.  And  such  title  would 
enure  to  the  benefit  of  the  first  grantee  by  estoppel,  to  the  exclusion  of  a 
second  grantee,  to  whom  the  grantor  shall  execute  a  deed  after  having 
acquired  a  title;  though  it  has  been  insisted  that  such  a  construction  does 
violence  to  the  spirit  of  the  system  of  registration  of  deeds,  which  ordina- 
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lily  requires  that  in  taking  a  title  one  should  only  go  back  to  the  time  hit 
grantor  acquired  it  and  see  that  no  {ntermedUUe  incumbrance  or  convey- 
ance shall  have  been  made  by  him/'  And  in  the  next  paragraph  he 
says: — *'  The  doctrine  here  stated  *  *  is  probably  too  well  settled  to  be 
now  controverted;"  but  he  proceeds  to  state  that  it  has  been  repeatedly 
called  in  question  by  recent  commentators  and  in  some  judicial  opinions. 

That  the  doctrine  here  laid  down  is  in  direct  conflict  with  the  entire 
spirit  of  our  registry  system  can  hardly  be  questioned.  It  is  the  policy  of 
the  law  that  all  conveyances  of  title  to  land  shall  appear  upon  the  public 
records,  and  in  such  a  place  and  manner  that  a  searcher  of  titles  would 
readily  find  his  way  to  them.  Now  it  would  not  be  claimed  for  a  moment 
that  the  most  expert  searcher  is  in  fault  for  not  discovering  the  record  of  a 
conveyance  made  by  a  person  who  had  no  title.  The  rule  clearly  is,  and 
must  be,  that  the  searcher  is  expected  to  look  only  to  the  chain  of  title, 
beginning  in  the  case  of  each  particular  grantor  only  with  the  conveyance 
to  him,  and  inquiring  for  any  later  conveyance  made  or  incumbrance  crea- 
ted by  him.  This  is  all  that  could  be  required  of  the  utmost  diligence,  for 
it  is  not  merely  the  immediate  grantor  who  may  have  given  a  aeed  to  some 
party  before  he  acquired  title,  but  any  prior  grantor  may  have  done  it,  and 
its  e£Fect  on  the  chain  of  title  would  be  equally  fatal,  unless  an  adverse 
possession  of  fifteen  years  had  established  the  title.  There  may  have  been 
twenty  conveyances  during  that  period,  and  any  one  of  the  grantors  may 
have  created  an  estoppel,  while  the  grantee  under  the  estoppel  may  have 
been  in  such  a  condition,  from  coverture,  or  infancy,  or  other  cause,  that 
an  adverse  possession  may  not  have  been  able  to  settle  the  title  within  the 
ordinary  period.  It  of  course  can  not  be  required  of  a  searcher  of  titles 
that  he  carry  his  investigation  so  far  as  to  make  sure  that  no  such  untrace- 
able and  really  secret  estoppel  shall  be  anywhere  lying  in  ambush  to  entrap 
the  title. 

In  Colder  V,  Chapman^  52  Penn.  St.,  859,  the  question  was  whether, 
when  the  records  showed  an  absolute  conveyance  to  Calder  from  Chapman, 
it  was  necessary,  in  searching  Calder's  title,  to  go  back  of  the  conveyance 
of  Chapman  to  him,  so  as  to  take  in  any  possible  conveyance  made  by 
Calder  before  he  acquired  title.  The  court  say  (p.  362): — *'In  searching 
for  incumbrances  or  conveyances,  the  search  against  Calder  would  begin 
with  his  title  from  Chapman,  and  the  search  beyond  would  be  against 
Chapman  and  those  through  whom  he  claimed;  and  a  search  against 
Calder  during  the  same  period  would  be  considered  an  utter  absurdity.*' 
In  Wood  V.  Farmerey  7  Watts,  385,  GiBSOW,  C.  J.,  says:—**  By  the  English 
principles  of  notice  a  purchaser  is  presumed  to  have  known  nothing  which 
lay  out  of  the  course  of  his  title;  and  I  see  nothing  in  our  registry  acts  by 
which  he  is  presumed  to  have  known  anything  which  lay  not  in  it  or  was 
not  connected  with  it."  And  in  M^Lanahan  v.  fieeside,  9  Watts,  510,  the 
same  learned  judge  says  that  a  creditor  in  search  of  a  clew  to  the  title, 
would  not  be  bound  to  take  notice  of  a  conveyance  not  lying  in  the  chan- 
nel of  the  title,  though  actually  recorded.  In  Loan  d:  Trust  Co,  v.  Maltby, 
8  Paige,  361,  it  is  said  that  a  purchaser  **  is  not  required  to  search  for 
mortgages  upon  the  premises  purchased,  as  agaiust  his  grantor,  previous  to 
the  time  such  grantor  obtained  his  title  thereto."    And  we  have  seen  that 
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Mr.  Washburn,  In  his  work  on  Real  Property,  says  that  "  the  system  of 
registration  ordinarily  requires  that  in  taking  a  title  one  should  only  go 
back  to  the  time  his  grantor  acquired  it,  and  see  that  no  intermediate 
incumbrance  or  conveyance  shall  have  been  made  by  him." 

It  may  therefore  be  taken  for  granted  that  the  registration  system  does 
not  require  the  later  grantee  to  search  the  records  for  any  possible  convey- 
ance made  by  the  grantor  or  any  of  his  grantors  before  he  or  some  of  them 
acquired  title,  and  that  he  is  therefore  in  no  fault  for  not  knowing  of  the 
existence  of  the  prior  conveyance.  The  record  of  that  conveyance  can 
operate  against  his  title  only  in  a  technical  way,  and  upon  ground  which  is 
utterly  unsupported  by  equity  or  reason.  That  ground  is  this:— j3y  the 
estoppel  the  defendant  is  not  permitted  to  deny  that  the  mortgagor  had  a 
title  when  he  made  the  first  conveyance.  He  stands  therefore,  so  far  as 
the  defendant's  rights  are  concerned,  as  if  he  had  a  title  at  that  time.  If 
he  had  had  a  title  when  he  made  that  conveyance,  that  conveyance  would 
not  have  been  good  against  the  later  grantee  unless  it  was  recorded,  or  he 
had  actual  notice  of  it  But  it  was  recorded;  so  that  the  prior  grantee's 
title  became  complete  by  reason  of  hia  record,  when  that  record  was  one 
that  the  later  grantee  was  not  bound  to  look  for,  and  could  not  have  found 
upon  any  reasonable  amount  of  search.  The  prior  grantee's  entire  title, 
both  by  estoppel  and  by  the  record  of  this  deed,  rests  upon  mere  fiction — 
a  mere  theory.  To  sustain  his  claim  of  title  practical  justice  must  be 
sacrificed  to  a  mere  artificial  rule  that  has  no  foundation  in  reason.  But 
law  was  intended  to  be  a  practical  thing,  the  perfection  of  reason,  doing 
justice  among  men  and  protecting  substantial  rights;  breaking  through,  so 
far  as  possible,  all  mere  matters  of  form  for  the  sake  of  the  substance. 

Tlie  law  has  no  policy  which  it  cherishes  more  than  the  one  that  favors 
and  upholds  our  registry  system;  and  it  would  seem  as  if,  in  a  conflict  of 
that  system  with  a  mere  theory,  the  whole  current  of  professional  opinion 
would  be  in  favor  of  sustaining  that  system  at  the  sacrifice  of  the  theory. 
Indeed  the  theory  was  established  as  a  part  of  the  common  law  before  the 
r^istry  system  was  known,  and  therefore  without  reference  to  it.  That 
system  as  the  later  established  and  as  an  outgrowth  of  the  progress  of 
society  and  the  product  of  riper  experience,  should  prevail  over  everything, 
no  matter  how  embedded  in  the  ancient  law,  that  would  defeat  or  embar- 
rass its  operation. 

This  view  is  strongly  supported  by  occasional  decisions,  by  dissenting 
opinions,  and  by  the  remarks  of  highly  respectable  commentators,  in  their 
consideration  of  this  question.  Thus  Mr.  Hare,  in  his  notes  to  Smith's 
Leading  Cases,  (.3  Smith  Lead.  Cases,  7th  Am.  Ed.,  602,  side  p.  620,)  pro- 
tests vigorously  against  the  prevailing  doctrine,  though  basing  his  opinion 
in  part  on  what  he  regards  as  its  "  inconsistency  with  the  principles  of  the 
common  law  on  which  it  assumes  to  be  founded."  But  with  regard  to  its 
conflict  with  the  system  of  registration,  he  speaks  as  follows: — *'But  the 
strongest  argument  against  permitting  the  conclusion  of  the  covenants  or 
recitals  in  a  deed  to  extend  beyond  the  person  of  the  grantor  to  an  estate 
which  he  does  not  hold  at  the  time,  is  that  it  necessarily  tends  to  give  a 
vendee,  who  has  been  careless  enough  to  buy  what  the  vendor  does  not 
have  to  sell,  a  preference  over  subsequent  purchasers  who  have  expended 
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their  money  in  good  faith  and  withoat  l>eing  guilty  of  n^Iigence.  Such  a 
result  seems  to  be  at  variance  with  the  recording  acts  of  this  country, 
which  are  generally  held  not  to  require  an  examination  of  the  record  prior 
to  the  period  at  which  the  title  conyeyed  veeted  in  the  vendor.  To  allow  a 
title  to  pass  by  a  conveyance^  executed  and  recorded  before  it  is  acquired, 
may  therefore  be  a  surprise  on  subsequent  purchasers,  against  which  it  is 
not  in  their  power  to  guard,  and  is  contrary  to  the  equity  which  is  the 
chief  aim  oi  the  doctrine  of  estoppel  as  moulded  by  the  liberality  of 
modem  times.  *'  Mr.  Rawle  in  his  work  on  Covenants  for  Title,  says, 
(p.  428,  4th  ed.): — **  This  result,  when  applied  to  the  case  of  a  bond  fide 
purchaser  without  notice,  can  not  harmonize  with  the  spirit  of  the  registry 
acts  in  force  in  this  country,  and  leads  to  the  position,  which  can  not  be 
considered  as  tenable,  that  a  purchaser  must  search  the  I'egistry  of  deeds, 
not  only  from  the  time  when  his  grantor  acquired  title,  but  also  for  a  series 
of  years  before  that  time,  in  order  to  discover  whether  he  had  previously 
made  any  conveyance  (though  without  title)  to  any  other  person;  and  if 
the  property  has  passed  through  several  hands,  a  similar  search  must  be 
made  with  respect  to  every  one  through  whose  hands  the  title  has  thus 
passed.  Such  a  doctrine,  thus  carried  to  its  logical  results,  can  not  stand 
the  test  of  experience;  and  it  is  not  to  be  wondered  at  that,  in  recent 
cases  decided  since  these  suggestions  were  first  made,  courts  have  distinctly 
held  that,  as  against  a  subsequent  purchaser  without  notice,  the  after- 
acquired  title  does  not  enure  to  a  prior  grantee.''  Wade  (on  the  *'Law  of 
Notice,"  §  214,)  says:—"  The  purchaser  is  not  charged  with  notice  from 
the  record  of  conveyances  from  his  grantor  prior  to  such  grantor's  acqui- 
sition of  title.  In  such  case  the  subsequent  purchaser  would  not  be 
esUngiped  by  the  record  of  a  mortgage  from  his  grantor,  prior  to  the  date  of 
his  grantor's  deed.  To  hold  otherwise  would  be  to  impose  upon  the 
purchaser  the  duty  of  examining  the  records  indefinitely."  Bigelow  also, 
in  his  work  on  Estoppel,  p.  831,  contends  that  upon  principle,  aside  from 
any  consideration  of  the  registry  system,  a  former  deed  of  warranty,  before 
ihe  grantor  acquired  title,  does  not  hold  the  land  against  a  subsequent 
purchaser  without  notice.  In  Way  v.  Arnold,  18  Geo.,  181,  it  is  held  that, 
under  modem  conveyances,  with  or  without  warranty,  title  to  land  subse- 
quently acquired  does  not  pass  to  the  grantee  by  estoppel,  (sustaining  the 
view  of  Mr.  Hare,  in  his  note  to  Smith's  Leading  Cases,  before  referred  to,) 
while  upon  the  conflict  of  the  opposite  doctrine  with  the  system  of  regis- 
tottion,  the  court  says  (p.  198)  >-*'  We  are  strongly  inclined  to  the  opinion 
that  our  registry  acts,  under  the  modem  form  of  conveyancing,  are  a 
virtual  repeal  of  the  doctrine  of  estoppel."  The  question  was  recently 
before  the  Supreme  Court  of  Rhode  Island,  in  the  case  of  McCtLskee  v. 
McEvey,  6  R.  Isl.,  528.  The  majority  of  the  court  sustain  the  title  of  the 
prior  grantee  by  force  of  the  estoppel,  though  Dubfbb,  J.,  who  gives  the 
opinion  of  the  court,  speaks  of  the  doctrine  as  **  operating  as  a  snare  rather 
than  as  a  protection  to  purchasers."  Potteb,  J.,  gives  a  dissenting  opin- 
ion of  great  ability,  which  appears  in  10  R.  Isl.,  606. 

But,  independently  of  the  view  we  have  been  considering,  there  is 
another  principle  which,  it  would  seem,  can  be  properly  applied  to  the  case 
and  which  would  bring  us  to  the  same  result.    It  is  a  well-settled  rule  that 
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where  a  loss  must  fall  upon  one  of  two  equally  innocent  parties  it  shall  be 
borne  by  him  whose  act,  however  innocent,  cansed  it  Now  supposing  the 
prior  grantee,  in  taking  a  deed  from  a  party  who  had  no  title,  is  to  be 
regarded  as  equally  free  from  negligence  with  the  later  grantee,  who  did 
his  full  duty  in  searching  the  records;  yet  it  was  the  act  of  the  former,  in 
taking  a  oonveyance  in  such  an  unusual  manner,  that  caused  the  whole 
difficulty.  Now  does  not  the  application  of  that  well  established  rule  put 
the  loss  upon  the  prior  grantee  rather  than  upon  the  later  one  ? 

But  this  is  upon  the  supposition  that  the  prior  grantee  is  not  in  fault. 
Huch  more  should  he  bear  the  loss  where  he  has  been  clearly  guilty  of 
negligence.  If  he  took  his  deed  without  knowledge  of  the  want  of  title 
in  his  grantor,  he  would  seem  to  have  been  guilty  of  gross  carelessness  in 
not  examining  the  public  records.  If  he  knew  he  had  no  title  and  was 
willing  to  take  his  chance  for  his  acquiring  one,  the  case  becomes  almost 
one  of  fraud  upon  a  person  who  purchases  in  good  faith  and  for  value 
after  a  title  has  been  acquired.  It  would  seem  to  violate  every  principle  of 
equity  to  allow  a  party  guilty  of  either  to  prevail  over  the  innocent  and 
diligent  later  purchaser. 

In  Prince  v.  Casey  10  Conn.,  881,  Williams,  C.  J.;  in  giving  the  opinion 
of  the  court,  says: — ''The  policy  of  our  law  is  that  titles  to  real  estate 
shall  appear  upon  record,  so  that  all  may  in  this  way  be  informed  where 
the  legal  estate  is.  But  were  this  new  mode  of  conveyance  to  prevail,  [the 
acquisition  of  an  interest  in  land  by  means  of  a  mere  license  to  build  upon 
it]  incumbrances  might  frequently  be  found  to  exist  against  which  no  vigi- 
lance could  guard,  no  diligence  protect  Our  records  would  be  fallacious 
guides;  and  when  we  had  gained  all  the  information  they  could  give  we 
should  remain  in  doubt  as  to  the  title.  It  is  much  better  to  leave  those 
who  had  ventured  to  rely  upon  the  word  or  honor  of  another  to  resort  to 
that  word  or  honor  for  redress  [or  in  this  case  to  the  covenant  for  tiUe] 
than  to  suffer  a  person  who  had  resorted  to  the  official  register  to  be 
defeated  by  secret  claims  of  this  kind.  The  law  can  not  prefer  the  claims 
of  those  who  take  no  care  of  themselves  to  those  who  have  faithfully  used 
all  legal  diligence.  If  a  loss  is  to  be  sustained  it  is  more  reasonable  that  he 
who  has  neglected  the  means  the  law  put  into  his  power  should  suffer, 
rather  thau  he  who  has  used  those  means." 
\  If  a  deed  made  when  the  grantor  has  no  title  is  to  be  sustained  by  a  mere 
estoppel  against  a  bondjlde  purchaser,  who  takes  his  title  after  the  grantor 
has  acquired  one,  and  with  no  knowledge,  and  really  no  means  of  knowl- 
edge, of  the  prior  deed,  it  will  be  putting  a  premium  upon  negligence,  and 
allowing  an  innocent  party  to  suffer  for  the  gross  carelessness  of  another. 

R. 
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Orion  J.  Hallock  vs.  Haskell  G.  Smith,  Adminis- 

TEATOE. 

An  administrator,  canying  on  a  farm  that  belonged  to  the  estate  of  the 
intestate,  purchased  on  credit  a  yoke  of  oxen  to  he  used  on  the  farm. 
Held  that  the  administrator  personally  was  liable  to  the  seller  for  the 
price,  and  that  the  estate  was  not  liable. 

And  held  that  the  estate  was  not  rendered  liable  In  equity  by  reason  of  the 
fact  that  the  oxen  had  been  sold  by  the  administrator  and  the  proceeds 
used  in  paying  for  labor  hired  in  carrying  on  the  farm. 

The  carrying  on  of  a  farm  belonging  to  the  estate  is  no  part  of  an  adminis- 
trator's proper  duties;  but  the  administrator  would  alone  have  been 
liable,  even  if  the  debt  had  been  incurred  in  the  ordinary  administration 
of  the  estate. 

CrvTL  ACTION  to  recover  the  price  of  a  yoke  of  oxen 
sold ;  brought  before  a  justice  of  the  peace,  and,  bj  appeal 
of  the  plaintiff,  to  the  District  Court  of  Litchfield  County. 
Facts  found  and  case  reserved  for  advice.  The  case  is 
sufficiently  stated  in  the  opinion. 

0.  B.  Andrews  and  A.  T.  Rorabaek,  for  the  plaintiff. 

H.  B.  Chraves  and  H.  H.  Prescott^  for  the  defendant. 

Caepenter,  J.  The  defendant  purchased  of  the  plaintiff, 
on  credit,  a  yoke  of  oxen  to  be  used  on  a  farm  which  he  was 
canying  on  as  administrator.  The  defendant  subsequently 
sold  the  oxen  and  used  the  avails  to  pay  for  labor  on  the 
farm.  This  suit  is  brought  to  collect  from  the  estate  the 
price  of  the  oxen. 

In  Taylor  v.  Mygatt^  26  Conn.,  184,  this  court  held  that 
an  administrator  in  incurring  expenses  in  settling  the  estate 
had  no  power  to  bind  the  estate  by  contract;  that  any 
expense  thus  incurred  was  a  claim  against  him  personally; 
but  was  not  a  claim  that  could  be  enforced  against  the 
estate.  And  this  was  held  in  respect  to  the  probate  fees 
and  fees  for  professional  services  rendered  for  the  adminis- 
trator as  such.     This  being  so  in  respect  to  the  ordinary 
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expenses  of  administration,  which  were  properly  and  neces- 
sarily incurred,  it  must  be  so  and  with  more  reason  in  regard 
to  expenses  which  do  not  pertain  to  administration  and 
which  were  improperly  incurred.  The  case  before  us  is  of 
that  character.  It  was  no  part  of  the  administrator's  duty 
to  carry  on  the  farm,  hire  laborers,  and  buy  and  sell  oxen. 
He  and  not  the  estate  is  responsible  for  any  debt  thus 
incurred. 

It  is  practically  conceded  that  such  is  the  law ;  but  it  is 
claimed  that  in  equity  the  estate  is  liable.  We  cannot 
sanction  this  claim.  In  matters  of  this  kind  equity  follows 
the  law.  Sound  policy,  both  in  law  and  equity,  forbids  an 
administrator  as  such  from  engaging  in  business  except  in 
special  circumstances  and  for  special  purposes.  The  argu- 
ment that  the  estate  had  the  benefit  of  the  oxen  purchased 
assumes  too  much;  it  assumes  that  the  farm  was  carried  on 
in  the  interest  and  for  the  benefit  of  the  estate — ^the  very 
thing  which  the  law  forbids. 

Judgment  is  advised  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


James  Campbell  v$.  The  New  York  &  New  ENGLAiia) 
Railroad  Company. 

The  matter  of  the  fencing  of  their  lines  hy  railroad  companies  is  wholly 
one  of  statute  regulation.  In  the  absence  of  a  statute  requiring  it  there 
is  no  duty  to  maintain  fences. 

Land  was  taken  for  a  railroad  track  at  a  time  when  a  statute  was  in  force 
requiring  railroad  companies  to  fence  their  lines  except  where  the  rail- 
road commissioners  should  determine  that  a  fence  was  not  necessary, 
and  in  the  appraisal  of  damages  to  the  land-owner  nothing  was  allowed 
for  the  expense  of  maintaining  a  fence.  The  statute  was  afterwards 
repealed  and  a  new  one  passed  requiring  railroad  companies  to  fence 
only  where  the  railroad  commissioners  should  order  it  Held  that  there 
was  no  obligation  on  the  part  of  the  railroad  company  to  maintain  the 
fence,  in  the  absence  of  an  order  from  the  raikoad  commissioners. 
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Action  for  damages  for  the  killing  of  a  horse  of  the  plain- 
tiff, by  the  negligent  running  of  a  train  of  the  defendants ; 
brought  to  the  Superior  Court  in  Tolland  County.  The 
case  was  heard  in  damages,  after  a  default,  before  Beardfh 
fey,  e/i,  who  found  the  facts  and  awarded  only  nominal 
damages.  The  plaintiff  brought  the  record  before  this 
court  by  a  motion  in  error.  The  cftse  is  fully  stated  in  the 
opinion. 

M.  B.  West  and  D.  Marey^  for  the  plaintiff. 

&.  W.  PhilUpSy  for  the  defendants. 

.  Pabdee,  J.  In  1862  the  Rockville  Branch  Railroad 
Company  took  for  railroad  uses  a  piece  of  land  by  an 
appraisement  which  did  not  include  the  cost  of  fencing. 
The  law  then  required  all  railroad  companies  to  fence  their 
lines  except  at  points  where  the  railroad  commissioners 
should  determine  that  there  was  no  necessity  for  fencing. 
Soon  after  taking  possession  the  company  built  a  fence ;  in 
November,  1879,  it  leased  its  railroad  to  the  defendant,  the 
New  York  &  New  England  Railroad  Company,  which  i» 
now  operating  it. 

The  plaintiff  is  the  owner  of  land  adjoining  this  railroad, 
and  is  the  grantee  of  the  person  from  whom  the  Rockyille 
Branch  Railroad  Company  took  land.  In  1880  the  defen* 
dant  did  not  maintain  a  sufficient  fence  between  its  own 
and  the  plaintiff's  land,  and  in  that  year  the  horse  of  the 
latter  went  from  his  lot  upon  the  railroad  track  and  was 
killed  by  the  defendant's  engine.  The  plaintiff  instituted 
this  suit;  the  defendant  suffered  a  default,  and  moved  to  be 
heard  as  to  th6  damages;  upon  the  hearing  the  plaintiff 
made  no  claim  that  the  railroad  commissioners  had  ever 
ordered  the'construction  of  a  fence  between  his  land  and 
that  of  the  defendant ;  the  court  found  that  the  defendant 
was  running  the  engine  properly  and  without  negligence  r 
and  assessed  the  plaintiff's  damages  at  a  nominal  sum..  Ha- 
filed  a  motion  in  error. 
Vol.  l. — 9 
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The  Rockville  Railroad  Company  became  the  proprietor, 
upon  payment  of  full  consideration  therefor,  of  the  land 
upon  which  the  plaintiff's  horse  was  killed.  It  did  not,  in 
addition  to  such  payment,  come  under  any  obligation, 
express  or  implied,  to  the  person  from  whom  it  was  taken, 
although  he  remained  an  adjoining  proprietor,  in  reference 
to  fencing.  His  rights  imd  the  duties  of  the  railroad  com- 
pany in  that  regard  were  subjects  of  statutory  regulation. 

The  statute  as  a  matter  of  public  policy,  as  a  matter  of 
protection  to  life  and  property,  required  the  company  to 
fence  the  land  unless  it  could  prove  to  the  railroad  commis- 
sioners that  a  fence  was  not  necessary  for  that  purpose  and 
therefore  be  by  them  excused  from  erecting  it.  In  1875  the 
legislature  changed  its  mode  of  securing  public  protection ; 
an  act  was  passed  making  it  the  duty  of  the  railroad  com- 
panies to  fence  wherever  the  railroad  commissioners  ordered 
them  so  to  do.  Since  then,  if  the  manner  of  use  of  its  land 
by  the  defendant  made  it  necessary  to  the  full  enjoyment  by 
the  plaintiff  of  his  own  that  there  should  be  a  fence  between 
them,  it  has  been  his  right  to  show  that  fact  to  the  railroad 
commissioners  and  their  duty  to  make  and  enforce  an  Order 
upon  the  company  to  erect  and  maintain  one. 

The  plaintiff  has  never  satisfied  them  that  such  fence  is 
necessary ;  they  have  never  ordered  the  defendant  to  build 
one ;  it  therefore  was  guilty  of  no  wrong  to  the  plaintiff  in 
using  its  land  without  one.  In  reference  to  the  land  in 
question  the  matter  has  at  all  times  been  one  of  obedience 
to  a  public  statute;  never  one  of  keeping  or  breaking  a 
contract  with  an  individual ;  the  obligation  upon  the  rail- 
road company  to  fence  comes  into  existence,  is  modified,  or 
goes  ont  of  existence,  by  the  enactment,  change  or  repeal  of 
statutes. 

Thece  is  no^rror  in  the  judgment  complained  of. 

In  this  opiirioa  the  other  judges  concurred;  except 
CAa£3S£^TSE,  J*,  Jirlu)  dissented. 
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In  the  matter  op  Mary  Hall. 

The  statute  (Revision  of  1875,  p.  44,  sec  20,)  provides  that  the  Superior 
Court  *'  may  admit  as  attorneys  such  persons  as  are  qualified  therefor 
agreeably  to  the  rules  established  by  the  judges  of  said  court."  This 
statute  has  come  down,  with  some  changes,  from  the  year  1750,  and  in 
essentially  its  present  form,  from  the  year  1821.  Held  that  under  it  a 
woman  could  be  admitted  as  an  attorney. 

Application  to  the  Superior  Court  in  Hartford  County 
for  admission  as  an  attorney,  reserved  for  the  advice  of  this 
courts 

J.  Hooker  and  T,  McManu%y  for  the  applicant. 
0-.  Collier^  contra.* 

Park,  C.  J.  This  is  an  application  by  a  woman  for 
admission  to  the  bar  of  Hartford  county.  After  having 
completed  the  prescribed  term  of  study  she  has  passed  the 
examination  required  by  the  rules  of  the  bar  and  has  been 
recommended  by  the  bar  of  the  county  to  the  Superior 
Court  for  admission,  subject  to  the  opinion  of  the  court 
upon  the  question  whether  as  a  woman  she  can  legally  be 
admitted.  The  Superior  Court  has  reserved  the  case  for 
our  advice. 

The  statute  with  regard  to  the  admission  of  attorneys  by 
the  court  is  the  29th  section  of  chapter  3,  title  4,  of  the 
General  Statutes,  and  is  in  the  following  words: — ^'The 
Superior  Court  may  admit  and  cause  to  be  sworn  as  attor- 
neys such  persons  as  are  qualified  therefor  agreeably  to  the 
rules  established  by  the  judges  of  said  court ;  and  no  other 
person  than  an  attorney  so  admitted  shall  plead  at  the  bar 
of  any  court  of  this  state,  except  in  his  own  cause." 

*  The  bar  of  the  county  voted  to  recommend  the  admission  of  the 
applicant  subject  to  the  opinion  of  the  court  whether,  as  a  woman,  she 
could  be  legally  admitted,  and  appointed  Messrs.  McManus  and  Collier  to 
argue  the  case  before  the  court 
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It  is  not  contended,  in  opposition  to  the  application,  that 
the  language  of  this  statute  is  not  comprehensive  enough  to 
include  women,  but  the  claim  is  that  at  the  time  it  was 
passed  its  application  to  women  was  not  thought  of,  while 
the  fact  that  women  have  never  been  admitted  as  attorneys, 
either  by  the  English  courts  or  by  any  of  the  courts  of  this 
country,  had  established  a  common-law  disability,  which 
could  be  removed  only  by  a  statute  intended  to  have  that 
effect. 

It  is  hardly  necessary  to  consider  how  far  the  fact  that 
women  have  never  pursued  a  particular  profession  or  occu- 
pied a  particular  official  position,  to  the  pursuit  or  occupancy 
of  which  some  govermental  license  or  authority  was  neces- 
sary, constitutes  a  common-law  disability  for  receiving  such 
license  or  authority,  because  here  the  statute  is  ample  for 
removing  that  disability  if  we  can  construe  it  as  applying 
to  women ;  so  that  we  come  back  to  the  question  whether 
we  are  by  construction  to  limit  the  application  of  the  statute 
to  men  alone,  by  reason  of  the  fact  that  in  its  original 
enactment  its  application  to  women  was  not  intended  by 
the  legislators  that  enacted  it.  And  upon  this  poiat  we 
remark,  in  the  first  place,  that  an  inquiry  of  this  sort 
involves  very  serious  difficulties.  No  one  would  doubt  that 
a  statute  passed  at  this  time  in  the  same  words  would  be 
sufficient  to  authorize  the  admission  of  women  to  the  bar, 
because  it  is  now  a  common  fact  and  presumably  in  the 
minds  of  legislators,  that  women  in  different  parts  of  the 
country  are  and  for  some  time  have  been  following  the  pro- 
fession of  law.  But  if  we  hold  that  the  construction  of 
the  statute  is  to  be  determined  by  the  admitted  fact  that  its 
application  to  women  was  not  in  the  minds  of  the  legislators 
when  it  was  passed,  where  shall  we  draw  the  line  ?  All 
progress  in  social  matters  is  gradual.  We  pass  almost 
imperceptibly  from  a  state  of  public  opinion  that  utterly 
condemns  some  course  of  action  to  one  that  strongly  approves 
it.  At  what  point  in  the  history  of  this  change  shall  we 
regard  a  statute,  the  construction  of  which  is  to  be  affected 
by  it,  as  passed  in  contemplation  of  it?    When  the  statute 
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we  are  now  considering  was  passed  it  probably  never  entered 
the  mind  of  a  single  member  of  the  legislature  that  black 
men  would  ever  be  seeking  for  admission  under  it.  Shall 
we  now  hold  that  it  cannot  apply  to  black  men  ?  We  know 
of  no  distinction  in  respect  to  this  rule  between  the  case  of 
a  statute  and  that  of  a  constitutional  provision.  When 
our  state  constitution  was  adopted  in  1818  it  was  provided 
in  it  that  every  elector  should  be  "  eligible  to  any  oflBce  in 
the  state  '*  except  where  otherwise  provided  in  the  constitu- 
tion. It  is  clear  that  the  convention  that  framed,  and 
probably  all  the  people  who  voted  to  adopt  the  constitution, 
had  no  idea  that  black  men  would  ever  be  electors,  and 
contemplated  only  white  men  as  within  any  possible  appli- 
cation of  the  provision,  for  the  same  constitution  provided 
that  only  white  men  should  be  electors.  But  now  that 
black  men  are  made  electors,  will  it  do  to  say  that  they  are 
not  entitled  to  the  full  rights  of  electors  in  respect  to 
holding  office,  because  an  application  of  the  provision  to 
them  was  never  thought  of  when  it  was  adopted?  Events 
that  gave  rise  to  enactments  may  always  be  considered  in 
construing  them.  This  is  little  more  than  the  familiar  rule 
that  in  construing  a  statute  we  always  inquire  what  partic- 
ular mischief  it  was  designed  to  remedy.  Thus  the  Supreme 
Court  of  the  United  States  has  held  that  in  construing  the 
recent  amendments  of  the  fedeml  constitution,  although 
they  are  general  in  their  terms,  it  is  to  be  considered  that 
they  were  passed  with  reference  to  the  exigencies  growing 
out  of  the  emancipation  of  the  slaves,  and  for  the  purpose 
of  benefiting  the  blacks.  Slaughter  House  CaseSy  16  Wall., 
67 ;  Strauder  v.  West  Virginia,  100  U.  S.  Reps.,  806.  But 
this  statute  was  not  passed  for  the  purpose  of  benefiting 
men  as  distinguished  from  women.  It  grew  out  of  no 
exigency  caused  by  the  relation  of  the  sexes.  Its  object 
was  wholly  to  secure  the  orderly  trial  of  causes  and  the 
better  administration  of  justice.  Indeed  the  preamble  to 
the  first  statute  providing  for  the  admission  of  attorneys, 
states  its  object  to  be  "  for  the  well-ordering  of  proceedings 
and  pleas  at  the  bar." 
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The  statute  on  this  subject  was  not  originally  passed  in 
its  present  form.  The  first  act  with  regard  to  the  admission 
of  attorneys  was  that  of  1708,  which  was  as  follows: — 
'•  That  no  person,  except  in  his  own  cause,  shall  be  admitted 
to  make  any  plea  at  the  bar  without  being  first  approved  by 
the  court  before  whom  the  plea  is  to  be  made,  nor  until  he 
shall  take  in  the  said  court  the  following  oath,"  etc.  CoL 
Records,  1706  to  1716,  p.  48.  This  act  seems  to  have  con- 
templated an  approval  by  the  court  in  each  particular  case 
in  which  an  attorney  appeared  before  it.  The  first  act 
with  regard  to  the  general  admission  of  attorneys  appears 
in  the  revision  of  1750,  and  is  as  follows: — "That  the 
county  courts  of  the  respective  counties  in  this  colony  shall 
appoint,  and  they  are  hereby  empowered  to  approve,  nomi- 
nate and  appoint  attorneys  in  their  respective  counties,  as 
there  shall  be  occasion,  to  plead  at  the  bar;  *.  *  and  that 
no  person,  except  in  his  own  case,  shall  make  any  plea  at 
the  bar  in  any  court  but  such'as  are  allowed  and  qualified 
attorneys  as  aforesaid."  Thus  the  statute  stood  until  the 
revision  of  1821,  when  for  the  first  time  it  took  essentially 
its  present  form.  Up  to  this  time  the  word  "person"  had 
been  used  in  this  statute  only  in  the  clause  that  "no 
person"  should  be  allowed  to  practice  before  the  courts 
except  where  formally  admitted  by  the  court,  a  use  of  the 
word  which  of  course  could  not  be  regarded  as  limited  to 
the  male  sex,  as  women  would  undoubtedly  have  been  held 
to  be  included  in  the  term.  The  language  of  the  statute  as 
now  adopted  was  as  follows: — "The  county  courts  may 
make  such  rules  and  regulations  as  to  them  shall  seem 
proper  relative  to  the  admission  and  practice  of  attorneys ; 
and  may  approve  of,  admit  and  cause  to  be  sworn  as  attor- 
neys, such  persons  as  are  qualified  therefor  agreeably  to  the 
rules  established ;  *  *  and  no  person  not  thus  admitted, 
except  in  his  own  cause,  shall  be  admitted  or  allowed  to 
plead  at  the  bar  of  any  court."  The  statute  in  .this  form 
passed  through  the  compilations  of  1835  and  1838,  the 
revision  of  1849  and  the  compilation  of  1854,  and  appears 
with  a  slight  modification  in  the  revision  of  1866.     The 


Digitized  by  VjOOQIC 


MAY  TERM,  1882.  185 

In  re  Hall. 

county  courts  had  now  been  abolished,  and  the  power  to 
admit  attorneys,  as  well  as  to  make  rules  on  the  subject, 
had  been  given  to  the  Superior  Court ;  the  expression  "  such 
persons"  being  preserved,  and  the  provision  that  "no 
person"  not  thus  admitted  should  be  allowed  to  plead, 
being  omitted. 

The  statute  finally  took  its  present  form  in  the  revision 
of  1875.  It  retains  the  provision  that  the  Superior  Court 
may  make  rules  for  the  admission  of  attorneys,  and  provides 
that  the  court  "  may  admit  and  cause  to  be  sworn  as  attor^ 
neys  such  persons  as  are  qualified  therefor  agreeably  to  the 
rules  established,"  and  restores  the  provision,  dropped  in 
the  revision  of  1866,  that  "  no  person  other  than  an  attor- 
ney so  admitted  shall  plead  at  the  bar  of  any  court  in  this 
state,  except  in  his  own  cause." 

These  changes,  though  not  such  as  to  affect  the  meaning 
of  the  statute  at  any  point  of  importance  to  the  present 
question,  are  yet  not  wholly  without  importance.  The 
adoption  by  the  legislature  of  a  revision  of  the  statutes 
becomes,  both  in  law  and  in  fact,  a  re-enactment  of  the 
whole  body  of  statutes;  and  though  in  determining  the 
meaning  of  a  statute  we  are  not  to  regard  it  as  then  enacted 
for  the  first  time,  especially  if  there  be  no  change  in  phrase- 
ology, yet  where  there  is  such  a  change,  it  follows  that  the 
attention  of  the  revisers  had  been  particularly  directed  to 
that  statute,  as  of  course  also  that  of  the  legislature,  and 
that  with  the  changes  made  it  expresses  the  present  intent 
of  both.  Thus  in  this  case  it  is  clear  that  the  revisers  gave 
particular  thought  to  the  phraseology  of  the  statute  we  are 
considering,  and  put  it  in  a  form  that  seemed  to  them  best 
with  reference  to  the  present  state  of  things,  and  decided 
to  leave  the  words  "such  persons"  to  stand,  with  full 
knowledge  that  they  were  sufficient  to  include  women,  and 
that  women  were  already  following  the  profession  of  law 
in  differeut  parts  of  the  country.  The  legislators  must  be 
presumed  to  have  acted  with  the  same  consideration  and 
knowledge.  It  would  have  been  perfectly  easy,  if  either 
should  have  thought  best,  to  insert  some  words  of  limitation 
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or  exclusion,  but  it  was  not  done.  Not  only  so,  but  a  clause 
omitted  in  the  revision  of  1866  was  restored,  providing  that, 
no  "  person  "  not  regularly  admitted  should  act  as  an  attor- 
ney— a  term  which  necessarily  included  women,  and  the 
insertion  of  which  made  it  necessary,  if  the  word  "persons  " 
as  used  in  the  first  part  of  the  statute  should  be  held  not  to 
include  women,  to  give  two  entirely  different  meanings  to 
the  same  word  where  occurring  twice  in  the  same  statute 
and  with  regard  to  the  same  subject  matter. 

The  object  of  a  revision  of  the  statutes  is,  that  there  may 
be  such  changes  made  in  them  as  the  changes  in  political 
and  social  matters  may  demand,  and  where  no  changes  are 
made  it  is  to  be  presumed  that  the  legislature  is  satisfied 
with  it  in  its  present  form.  And  where  some  changes  are 
made  in  a  particular  statute,  and  other  parts  pf  it  are  left 
unchanged,  there  is  the  more  reason  for  the  inference,  from 
this  evidence  that  the  matter  of  changing  the  statute  was 
especially  considered,  that  the  paij;s  unchanged  express  the 
legislative  will  of  to-day,  rather  than  that  of  perhaps  a 
hundred  years  ago,  when  it  was  originally  enacted. 

But  this  statute,  in  the  revision  of  1875,  is  placed  imme- 
diately after  another  with  regard  to  the  appointment  of 
commissioners  of  the  Superior  Court,  the  necessary  con- 
struction of  which,  we  think,  throws  light  upon  the 
construction  of  the  statute  in  question.  That  act  was 
passed  in  1855,  after  women  had  begun,  with  general 
acceptance,  to  occupy  a  greatly  enlarged  field  of  industry, 
and  some  professional  and  even  public  positions ;  and  it  has 
been  held  by  the  Superior  Court,  very  properly,  we  think, 
as  applying  to  women,  a  woman  having  three  years  ago  been 
appointed  a  commissioner  under  it.  Its  language  is  as 
follows : — "  The  Superior  Court  in  any  county  may  appoint 
any  number  of  persons  in  such  county  to  be  commissioners 
of  the  Superior  Court,  who,  when  sworn,  may  sign  writs 
and  subpoenas,  take  recognizances,  administer  oaths  and 
take  depositions  and  the  acknowledgment  of  deeds,  and 
shall  hold  oflBce  for  two  years  from  their  appointment." 
Here  the  very  language  is  used  which  is  used  in  the  statute 
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with  regard  to  attorneys.  In  one  it  is,  "any  number  of 
persons,"  in  the  other,  "such  pei'sons  as  are  qualified." 
These  two  statutes  are  placed  in  immediate  juxtaposition  in 
the  revision  of  1875  and  deal  with  kindred  subjects,  and  it 
is  reasonable  to  presume  that  the  revisers  and  legislators 
intended  both  to  receive  the  same  construction.  It  would 
seem  strange  to  any  common-sense  observer  that  an  entirely 
different  meaning  should  be  given  to  the  same  word  in  the 
two  statutes,  especially  when  in  giving  the  narrower  mean- 
ing to  the  word  in  the  statute  with  regard  to  attorneys,  we 
are  compelled  to  give  it  a  different  meaning  from  that  which 
the  same  word  requires  in  the  next  line  of  the  same  statute. 

We  are  not  to  forget  that  all  statutes  are  to  be  construed, 
as  far  as  possible,  in  favor  of  equality  of  rights.  All 
restrictions  upon  human  liberty,  all  claims  for  special  privi- 
leges, are  to  be  regarded  as  having  the  presumption  of  law 
against  them,  and  as  standing  upon  their  defense,  and  can 
be  sustained,  if  at  all  by  valid  legislation,  only  by  the  clear 
expression  or  clear  implication  of  the  lay. 

We  have  some  noteworthy  illustrations  of  the  recognition 
of  women  as  eligible  or  appointable  to  oiBce  under  statutes 
of  which  the  language  is  merely  general.  Thus,  women  are 
appointed  in  all  parts  of  the  country  as  postmasters.  The 
act  of  Congress  of  1825  was  the  first  one  conferring  upon 
the  postmaster-general  the  power  of  appointing  postmasters, 
and  it  has  remained  essentially  unchanged  to  the  present 
time.  The  language  of  the  act  is,  that  "the  postmaster- 
general  shall  establish  post  offices  and  appoint  postmasters." 
Here  women  are  not  included  except  in  the  general  term 
"  postmasters,"  a  term  which  seems  to  imply  a  male  person ; 
and  no  legislation  from  1825  down  to  the  present  time 
authorizes  the  appointment  of  women,  nor  is  there  any 
reference  in  terms  to  women  until  the  revision  of  1874, 
which  recognizes  the  fact  that  women  had  already  been 
appointed,  in  providing  that  "the  bond  of  any  married 
woman  who  may  be  appointed  postmaster  shall  be  binding 
on  her  and  her  sureties."  Some  of  the  higher  grades  of 
postmasters  are  appointed  by  the  president  subject  to  con- 
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firmation  by  the  senate,  and  such  appointments  and  confir- 
mations have  repeatedly  been  made.  The  same  may  be 
said  of  pension  agents.  The  acts  of  Congress  on  the  subject 
have  simply  authorized  "the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  to  appoint  all  pension 
agents,  who  shall  hold  their  offices  for  the  term  of  four 
years,  and  shall  give  bond,"  etc.  At  the  last  session  of 
Congress  a  married  woman  in  Chicago  was  appointed  for  a 
third  term  pension  agent  for  the  state  of  Illinois,  and  the 
public  papers  stated  that  there  was  not  a  single  vote  against 
her  confirmation  in  the  senate.  Public  opinion  is  every- 
where approving  of  such  appointments.  They  promote  the 
public  interest,  which  is  benefited  by  every  legitimate  use 
of  individual  ability,  while  mere  justice,  which  is  of  interest 
to  all,  requires  that  all  have  the  fullest  opportunity  for  the 
exercise  of  their  abilities.  These  cases  are  the  more  note- 
worthy as  being  cases  of  public  offices  to  which  the  incum- 
bent is  appointed  for  a  term  of  years,  upon  a  compensation 
provided  by  law,  a^d  in  which  he  is  required  to  give  bond. 
If  an  attorney  is  to  be  regarded  as  an  officer,  it  is  in  a  lower 
sense. 

We  have  had  pressed  upon  us  by  the  counsel  opposed  to 
the  applicant,  the  decisions  of  the  courts  of  Massachusetts, 
Wisconsin  and  Illinois,  and  of  the  United  States  Court  of 
Claims,  adverse  to  such  «e  application.  While  not  prepared 
to  accede  to  all  the  general  views  expressed  in  those  decis- 
ions, we  do  not  think  it  necessary  to  go  into  a  discussion  of 
them,  as  we  regard  our  statute,  in  view  of  all  the  considera- 
tions affecting  its  construction,  as  too  clear  to  admit  of  any 
reasonable  question  as  to  the  interpretation  and  effect  which 
we  ought  to  give  it. 

In  this  opinion  Carpenter  and  Loomis,  Js.,  concurred. 

Pardee,  J.,  (dissenting.)  In  England  women  were  not 
admitted  to  the  bar,  and  this  rule  of  exclusion  obtained 
both  in  the  colonial  and  our  state  judicial  systems.  I  think 
therefore  that  whenever  the  legislature  has  spoken  of  the 
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admission  of  ^^  persons  "  to  the  bar  it  referred  to  persons  not 
affected  by  this  rule ;  and  that  it  is  the  duty  of  the  court  to 
give  effect  to  the  meaning  of  the  statute  as  thus  ascertained ; 
to  follow  rather  than  to  precede  the  legislature  in  declaring 
that  it  has  changed  its  mind. 


Aabon    C.   Goodman    vs.    The    Meeiden   Beitannia 

Company. 

A  contract  was  entered  into  by  the  vendor  and  vendee  of  certain  trade- 
marks, by  which  the  vendor  was  to  receive  $500  per  month,  payable 
monthly  in  advance,  for  ten  years,  with  the  following  provision >-* 
*'  The  payment  of  said  sum  shall  at  all  times  be  dependent  upon  tb6 
vendee  being  fully  secured  in  the  exclusive  use  of  said  trade-marks,  and 
if  any  other  party  shall  establish  his  right  to  use  either  of  them  said 
payments  shall  thereupon  cease."  The  vendee  was  undisturbed  in  the 
exclusive  use  of  the  marks  and  made  the  monthly  payments  for  five 
jet£n,  when  the  debt  was  attached  by  a  creditor  of  the  vendor.  Held 
that  the  securing  of  the  vendee  in  the  exclusive  use  of  the  marks  was 
not  a  condition  precedent  of  the  obligation  to  make  the  monthly  pay- 
ments, but  that  a  present  indebtedness  was  created  for  the  whole 
amount  which  could  be  taken  by  foreign  attachment. 

The  obligation  of  the  vendee  to  continue  to  make  the  monthly  payments 
would  of  course  cease  if  at  any  time  any  other  party  should  establish  his 
right  to  use  the  marks. 

Scire  Facias  upon  a  process  of  foreign  attachment; 
brought  to  the  City  Court  of  the  city  of  Hartford  and  by 
the  appeal  of  the  defendants  to  the  Superior  Court  for 
Hartford  County,  and  heard  in  that  court,  upon  a  denial  of 
indebtedness  on  the  part  of  the  defendants,  before  Beards- 
Zey,  J.  The  action  in  which  the  defendants  were  garnisheed 
was  brought  against  William  Rogers.  The  following  facts 
were  found  by  the  court. 

On  March  16th,  1868,  the  following  contract  was  entered 
into  by  the  defendants  with  William  Rogers  and  William 
Rogers,  Jr.,  the  latter  being  the  William  Rogers  above 
mentioned : — 
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"  This  agreement  made  and  concluded  this  16th  day  of 
March,  1868,  by  and  between  the  Meriden  Britannia  Com- 
pany, a  joint  stock  corporation,  organized  and  existing 
under  the  laws  of  the  state  of  Connecticut  relating  to  joint 
stock  corporations,  and  located  at  Meriden,  pai*ty  of  the 
first  part,  and  William  Rogers  and  William  Rogers,  Jr., 
both  of  Hartford,  Connecticut,  parties  of  the  second  part, 
witnesseth — 

"  That  the  party  of  the  first  part,  in  consideration  of  the 
promises,  covenants  and  agreements  of  the  parties  of  the 
second  part  herein  contained,  hereby  promises,  covenants 
and  agrees,  to  and  Vith  said  parties  of  the  second  part,  to 
pay  the  said  parties  of  the  second  part  jointly,  or  to  the 
survivor  of  them,  in  the  case  of  the  death  of  either  of  them, 
the  sum  of  five  hundred  dollars  per  month,  payable  in 
advance  each  month,  for  the  period  of  one  hundred  and 
twenty  months,  commencing  on  the  20th  day  of  March, 
1868. 

"  In  consideration  of  said  promise  and  agreement  of  said 
party  of  the  first  part,  said  parties  of  the  second  part  do 
for  themselves  both  jointly  and  severally  covenant,  promise 
and  agree  with  said  party  of  the  first  part,  as  follows, 
to  wit: 

"  1st.  That  they  will,  and  each  of  them  will,  during  the 
period  aforesaid,  use  the  influence  they  have  in  the  market 
to  secure  trade  for  said  party  of  the  first  part  in  the  articles 
of  silver-plated  forks  and  spoons  and  other  silver-plated 
ware. 

"  2d.  That  said  party  of  the  first  part  shall  have  and 
enjoy  the  sole  and  exclusive  right  to  the  use  of  certain  trade- 
marks heretofore  used  by  the  parties  of  the  second  part,  to 
wit:  *t  Wm.  Rogers  &  Son,  A.  A;'  also  '1847,  Rogers 
Bros.  A.  I.,'  upon  all  silver-plated  forks  and  spoons  made  or 
sold  by  said  parties  of  the  first  part  after  the  20th  of  March, 
1868.  And  said  party  of  the  first  part  may  authorize  the 
use  of  said  trade-marks,  or  either  of  them,  upon  spoons  and 
forks  manufactured  or  sold  by  other  parties,  where  said 
party  of  the  first  part  is  to  be  benefited  by  the  manufacture 
or  sale  thereof. 
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"  That  they  the  said  parties  of  the  second  part  will  not^ 
and  neither  of  them  shall  use  either  of  said  trade-marks, 
during  all  the  period  aforesaid,  or  any  other  trade-mark  or 
stamp  in  which  the  name  of  Rogers  shall  be  used  or  form  a 
part  thereof,  or  engage  in  the  business  of  making  spoons  or 
forks,  either  directly  or  indirectly. 

"That  they  will  not  allow,  suffer  or  permit  any  other 
person  or  persons,  party  or  parties,  to  use,  infringe  upon,  or 
imitate  either  of  the  trade-marks  aforesaid,  to  wit :  *  J  Wm. 
Rogers  &  Son,  A.  A.,'  and  '  1847,  Rogers  Brothers,  A.  I.,'  and 
that  they  will  not  permit,  suffer  or  allow  any  other  person 
or  party,  persons  or  parties,  to  use  the  name  of  the  said 
William  Rogers  or  of  the  said  William  Rogers,  Jr.,  upon 
any  stamp  or  trade-mark  upon  silver-plated  forks  and  spoons 
or  other  plated  ware,  during  the  period  aforesaid;  but  that 
the  right  of  the  said  party  of  the  first  part  to  the  use  of  the 
said  trade-marks  and  each  of  them,  and  to  the  use  of  the 
name  of  ihe  said  William  Rogers,  and  of  said  William  Rog- 
ers, Jr.,  upon  forks  and  spoons,  shall  be  sole  and  exclusive 
to  the  said  party  of  the  first  part. 

"  And  whereas  certain  parties  in  Hartford,  to  wit :  Thomas 
Birch  and  William  J.  Pierce,  are  now  using  the  trade-mark, 
*  I  William  Rogers  &  Son,  A.  A.,'  it  is  understood  that  the 
aforesaid  payment  is  not  to  commence  until  said  parties  of 
the  second  part,  at  their  own  expense,  shall  have  enjoined 
said  Birch  and  Pierce,  and  prevented  the  use  of  said  trade- 
mark by  them, 

"And  it  is  further  understood  and  agreed,  that  the  pay- 
ment of  said  sum  shall  at  all  times  be  dependent  upon  said 
party  of  the  first  part  being  fully  secured  and  protected  in 
the  exclusive  use  of  said  trade-marks,  and  that  if  any  other 
person  or  party  shall  establish  their  right  to  use  either  of 
the  aforesaid  trade-marks,  said  payments  shall  thereupon 
cease.  But  all  suits  that  may  be  necessary  to  defend  them 
in  the  use  of  said  trade-marks,  shall  be  maintained  at  the 
expense  of  said  parties  of  the  first  part,  except  only  in  the 
case  of  said  Birch  and  Pierce ;  and  if  necessary  to  use  the 
names  of  said  WiUiam  Rogers  and  William  Rogers,  Jr.,  or 
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either  of  them,  in  any  suit  for  the  protection  of  said  parties 
of  the  first  part,  the  same  is  hereby  authorized. 

"  Said  parties  of  the  second  part  further  promise,  covenant 
and  agree  that  the  said  William  Rogers  shall,  if  able,  several 
times  in  each  year,  when  required  by  said  party  of  the  first 
part,  visit  the  large  Atlantic  cities  and  solicit  orders  for  said 
party  of  the  first  part,  said  party  of  the  first  part  to  pay 
his  necessary  traveling  expenses. 

"It  is  also  expected  that  the  said  William  Rogers,  Jr., 
will  also  from  time  to  time  travel  to  solicit  orders,  in  which 
case  his  necessary  traveling  expenses  shall  be  paid  by  said 
party  of  the  first  part,  but  such  services  shall  not  be  com- 
pulsory, and  the  omission  of  either  said  William  Rogers 
or  William  Rogers,  Jr.,  to  travel  shall  not  invalidate  this 
contract. 

"  It  is  also  expected  that  the  said  William  Rogers  and 
William  Rogers,  Jr.,  will  from  time  to  time  render  service 
during  said  period  to  said  party  of  the  first  part  at  the 
factory  or  office  of  the  party  of  the  first  part.  But  an 
omission  to  perform  the  same  shall  not  invalidate  this  con- 
tract. And  no  compensation  additional  to  the  payment  of 
said  sum  of  five  hundred  dollars  per  month  is  to  be  paid 
said  parties  of  the  second  part,  or  either  of  them,  for  any  of 
the  services  aforesaid. 

"  The  said  party  of  the  first  part  also  agrees  to  withdraw 
all  suits  in  law  or  equity  now  pending  against  said  William 
Rogers  or  William  Rogers,  Jr.,  for  the  benefit  or  in  the 
name  of  the  Meriden  Britannia  Company,  and  all  actions 
and  grounds  of  action  against  them,  or  either  of  them,  are 
hereby  discharged  by  said  Meriden  Britannia  Company." 

On  the  1st  day  of  January,  1872,  the  following  modifica- 
tion of  the  contract  was  made : — 

"  The  Meriden  Britannia  Company  agree  to  pay  the  full 
amount  called  for  by  this  contract  from  January  1, 1872, 
and  to  waive  the  performance  by  the  parties  of  the  second 
part  of  all  conditions  in  this  contract,  in  relation  to  the  use 
of  the  name  Rogers  by  the  concern  in  Hartford,  and  con- 
sider and  admit  the  claims  of  Wm.  Rogers  and  Wm.  Rog- 
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ers,  Jr.,  to  the  full  amount  of  ($500)  five  hundred  dollars 
per  month,  as  specified  in  this  contract,  to  be  in  full  force 
from  January  1, 1872,  and  thereafter  until  the  expiration 
of  this  contract.    Meriden  Britannia  Co., 

hy  H.  C.  Wilcox,  President:' 

William  Rogers,  senior,  died  February  13th  1873.  The 
present  plaintiff  brought  his  action  against  William  Rogers, 
(the  William  Rogers,  Jr.,  of  the  foregoing  contract,)  on  the 
21st  of  February,  1873,  factorizing  the  defendants  as  his 
debtors.  Due  service  was  made  on  them,  and  in  the  action 
the  plaintiff  recovered  a  judgment  against  Rogers  for 
$2,749.57  damages,  and  $82.25  costs  of  suit.  Demand  was 
duly  made  on  the  execution  upon  the  defendants,  but  they 
denied  all  indebtedness  to  Rogers.  There  was  in  fact  no 
indebtedness  except  such  as  grew  out  of  the  contract 
mentioned. 

Before  February  21st,  1878,  the  defendants  had  paid  to 
the  Rogerses  all  sums  of  money  falling  due  to  them  under 
the  contract. 

Upon  these  facts  the  court  held  the  defendants  to  be 
indebted  to  William  Rogers  (defendant  in  the  factorizing 
suit)  and  rendered  judgment  for  the  plaintiff.  The  defen- 
dants brought  the  record  before  this  court  by  a  motion  in 
error. 

F.  Chamberlin  and  J.  P.  Piatt,  for  the  plaintiffs  in  error. 

A  debt  due,  but  payable  in  the  future,  may  be  garnisheed; 
but  all  the  authorities  agree  that  such  claim,  in  order  to  be 
gamishable,  must  be  an  absolute  debt,  which  will  certainly 
become  payable  upon  the  lapse  of  time,  and  that  a  contin- 
gent liability,  which  may  or  may  not  become  a  debt  due,  can 
not  be  the  subject  of  garnishment.  This  is  the  very 
l^^g^age  of  Shaw,  C.  J.,  in  Wyman  v.  Hichhorn^  6  Cush., 
264.  The  check  of  a  third  party,  payable  to  the  order  of 
the  supposed  trustee,  is  not  attachable  by  trustee  process, 
because  there  is  a  possibility  that  it  may  never  be  paid. 
Lane  v.  Felt,  7  Gray,  491;  Hancock  v.  Colyer^  99  Mass., 
187;  Knight  v.  Bowley,  117  id.,  551.     "The  debt  from  the 
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garnishee  to  the  defendant,  in  respect  to  which  it  is  sought 
to  charge  the  former,  must  moreoyer  be  absolutely  payable, 
at  present  or  in  future,  and  not  dependent  on  any  contin- 
gency. If  the  contract  between  the  parties  be  of  such  a 
nature  that  it  is  uncertain  and  contingent  whether  anything 
will  ever  be  due  by  virtue  of  it,  it  will  not  give  rise  to  such 
a  credit  as  may  be  attached ;  for  that  cannot  properly  be 
called  a  debt,  which  is  not  certainly  and  at  all  events  paya- 
ble, either  at  the  present  or  at  some  future  period."  Drake 
on  Attachment,  §  551. 

By  the  contract  of  March  16th,  1868,  the  Rogerses  agree : 
— Ist.  That  for  "  120  months  "  they  will  use  their  influence 
in  the  market  to  secure  trade  for  the  Meriden  Britannia 
Company. — 2d.  That  the  company  shall  enjoy  the  sole  and 
exclusive  right  to  the  use  of  certain  trade-marks,  theretofore 
used  by  the  Rogerses,  upon  all  silver-plated  forks  and  spoons 
made  by  the  company  after  March  20th,  1868. — 3d.  That 
they  will  not,  during  such  ten  years,  use  either  of  said  trade- 
marks, or  any  other  trade-mark,  embracing  the  name  of 
Rogers. — 4th.  That  they  will  not  engage,  directly  or 
indirectly,  during  such  period,  in  the  business  of  making 
spoons  or  forks. — 5th.  That  they  will  not  permit  any  other 
party  to  use,  infringe  or  imitate  either  of  said  trade-marks. 
— 6th.  That  they  will  not  allow  any  other  party  to  use  the 
name  of  Wm.  Rogers  or  of  Wm.  Rogers,  Jr.,  upon  any 
stamp,  upon  silver-plated  forks  and  spoons  or  other  plated 
ware. — 7th.  That  Wm.  Rogers  should,  if  able,  visit  the 
large  Atlantic  cities  and  solicit  orders,  several  times  each 
year.  The  Meriden  Britannia  Company  agree,  in  considera 
tion  of  these  promises: — ^Ist.  To  pay  to  the  Rogerses 
jointly,  or  to  the  survivor  of  them,  JJ500  per  month,  in 
advance,  for  120  months,  from  March  20th,  1868.— 2d.  To 
withdraw  all  suits  pending  against  them,  and  discharge  all 
grounds  of  action. — 3d.  That  all  spoons  and  forks  upon 
which  such  trade-marks  might  be  used  should  be  plated 
with  certain  prescribed  quantities  of  silver.  Both  parties 
agree : — ^Ist.  That  said  payment  shall  not  commence  until 
the  Rogerses  shall,  at  their  own  expense,  have  enjoined 
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Birch  and  Pierce,  (who  were  then  using  one  of  the  trade- 
marks), and  prevented  its  use  by  them. — 2d.  That  the  pay- 
ment of  $500  per  month  in  advance  shally  at  all  timeSy  be 
dependent  upon  the  Meriden  Britannia  Company  being  fully 
secured  and  protected  in  the  exclv^ve  use  of  said  trade-^marks. 
— 3rd.  That  if  any  other  party  shall  establish  its  right  to 
use  either  of  said  trade-markSj  said  payments  shall  thereupon 
cease.  The  contract  also  recites  that  the  Eogerses  are 
expected  to  render  service  during  the  term  at  the  company's 
factory  or  office,  and  that  Wm.  Rogers,  Jr.,  is  expected  to 
travel  to  solicit  orders,  but  provides  that  the  omission  of 
either  to  travel  to  solicit  orders  or  perform  service  at  the 
factory  or  office^  shall  not  invalidate  the  contract^  and  that  no 
compensation  additional  to  the  $500  per  month  shall  be  paid 
on  account  of  their  services. 
We  submit : 

1.  That  the  parties  to  this  contract  expressly  made  each 
monthly  payment  contingent.  Such  payment  was  "a^  all 
times  to  be  dependent  upon  the  Meriden  Britannia  Company 
being  fully  secured  and  protected  in  the  exclusive  use  of 
the  trade-marks."  It  was,  therefore,  at  all  times,  uncertain 
whether  any  future  monthly  payment  would  become  due, 
for,  at  all  times,  there  must  have  been  a  possibility  that  the 
company  would  not  be  fully  protected  in  the  exclusive  use 
of  the  trade-marks.  Besides,  if  any  other  party  established 
his  right  to  use  either  of  the  trade-marks,  the  payment  was 
thereupon  to  cease.  This  was  a  contingency  which  must 
always  have  been  a  possibility  liable  to  put  an  end  to  the 
monthly  payments. 

2.  The  provisions  of  the  contract  clearly  indicate  that 
the  parties  intended  substantial  performance  to  be  a  condi- 
tion precedent  to  a  continuance  of  the  contract.  Expressio 
unius  est  exclusio  alterius;  and  while  the  contract  states 
that  it  is  expected  that  the  Rogerses  will  travel  and  render 
service  at  the  factory,  it  expressly  provides  that  a  failure  so 
to  do  shall  not  invalidate  the  contract.  Manifestly  a  failure 
to  perform  the  express  agreements  would  invalidate  it. 

8.     The  nature  of  the  agreements  to  be  performed  by  tha^ 
Vol.  l.— 10 
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Rogerses,  and  the  general  character,  spirit  and  purpose  of 
the  entire  contract,  show  that  performance  by  them  was 
intended  to  be  a  condition  precedent  to  payment.  The 
object  of  the  contract  was  to  secure  to  the  company  a 
monopoly  of  certain  trade-marks.  Those  trade-marks  had 
derived  their  value  from  the  Rogerses,  and  their  future 
worth  to  the  company  depended  upon  their  fidelity  to  their 
covenants.  Without  continued  performance  by  them,  there 
would  be  such  a  failure  of  consideration  as  to  bar  their 
right  to  payment. 

4.  To  hold  the  company's  covenant  to  pay  to  be  inde- 
pendent of  the  several  covenants  of  the  Rogerses  to  per- 
form, would  manifestly  work  great  injustice.  Such  con- 
struction would  make  the  company  liable  for  the  whole 
f  60,000,  although  the  death  of  both  the  Rogerses  within  a 
few  days  after  the  execution  of  the  contract  might  make  it 
valueless.  Such  construction  would  oblige  the  company  to 
continue  the  monthly  payments  after  their  failure  to  secure 
to  it  the  exclusive  use  of  the  trade-marks  had  removed  the 
consideration  of  the  contract.  The  importance  of  such 
**  exclusive  use  "  in  the  minds  of  the  parties  is  shown  by  the 
provisions,  that  "  payment  is  not  to  commence  until  the  use 
of  the  trade-marks  by  certain  parties  in  Hartford  shall  have 
been  enjoined,  at  the  expense  of  the  Rogerses ; "  and  *'  that 
payment  shall  at  all  times  be  dependent  upon  the  company 
being  fully  secured  and  protected  in  such  exclusive  use." 
Such  construction  would  make  the  company  liable  for  the 
full  $60,000,  although  the  Rogerses,  by  a  refusal  to  use  their 
influence  to  secure  trade,  by  a  personal  use  of  the  trade- 
marks, by  engaging  in  the  business  of  making  spoons,  or  by 
a  grant  to  others,  might  have  violated  the  letter  and  spirit 
of  all  their  covenants,  and  have  made  the  contract  entirely 
worthless  to  the  company.  "  The  question  whether  mutual 
covenants  ai^e  dependent,  is  one,"  says  Shaw,  C.  J.,  "  which 
has  been  much  agitated  in  courts  of  law,  and  sometimes  has 
been  the  subject  of  very  subtile  distinctions,  but  it  depends 
upon  the  intention  of  the  parties  and  the  nature  of  the 
respective  stipulations, .and  is  to  be  determined  rather  from 
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the  sense  of  the  whole  taken  together,  than  upon  any 
particular  form  of  expression."  And  our  own  court  in  the 
case  of  Leonard  v.  Dyer^  26  Conn.,  172,  adopted  the  rule 
stated  by  Chief  Justice  Tindal,  and  approved  the  same  in 
the  late  case  of  Curtis  v.  Alvard^  45  Conn.,  671 — "that 
the  question  whether  covenants  are  to  be  held  dependent  or 
independent  of  each  other  is  to  be  determined  by  the  inten- 
tion of  the  parties  as  it  appears  on  the  instrument,  and  by 
the  application  of  common  sense  to  each  particular  case ;  to 
which  intention,  when  once  discovered,  all  technical  forms 
must  give  way."  It  was  undoubtedly  the  intention  of  the 
parties  to  this  contract  that  their  mutual  covenants  should 
be  dependent ;  that  payment  should  be  contingent  upon  the 
performance  by  the  Rogerses  of  their  covenants ;  and  that 
a  failure  on  their  part  to  fully  secure  to  the  company  such 
a  monopoly  of  their  influence  and  their  trade-marks  as  this 
contract  provided  for,  should  release  it  from  all  obligation 
to  pay.  This  contingent  character  of  the  indebtedness  is 
not  in  any  way  changed  or  affected  by  the  waiver  which 
grows  out  of  a  single  clause  in  the  contract,  and  relates  to 
that  clause  alone. 

C.  JE.  Perkins  and  F.  L.  Hungerford^  for  the  defendant  in 
error,  cited  Enos  v.  Tuttle^  3  Conn.,  27 ;  Thompson  v.  Stetih 
art,  id.,  188 ;  Fiteh  v.  Waite,  6  id.,  117 ;  Todd  v.  Hall,  10  id., 
544 ;  Culver  v.  Parish,  21  id.,  408 ;  Cohum  v.  City  of  ffarU 
ford,  88  id.,  290 ;  Curtis  v.  Alvord,  45  id.,  569 ;  Burke  v. 
Whiteomh,  18  Verm.,  421 ;  Downer  v.  Topliff,  19  id.,  899 ; 
Downer  v.  Curtis,  25  id.,  650 ;  Sargenfs  Admr.  v.  KimhalVs 
Admr.,  87  id.,  820 ;  Dwinel  v.  Stone,  80  Maine,  884 ;  Smith 
V.  Cal^on,  87  id.,  281;  Bicker  v.  Fairbanks,  40  id.,  48; 
Cutter  v.  Perkins,  47  id.,  557 ;  Ware  v.  Qowan,  65  id.,  584 ; 
Webber  v.  Doran,  70  id.,  140 ;  Thomdike  v.  DeWoTf,  6  Pick., 
120 ;  Holbrook  v.  Waters,  19  id.,  854 ;  Wheeler  v.  Bowen, 
20  id.,  568 ;  Boston  Bank  v.  Minot,  8  Met.,  507 ;  1  Swift 
Dig.,  228;  2  Parsons  on  Cont.,  16. 

Pabdee,  J.   (After  stating  the  case.)   The  question  to  be 
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answered  is,  did  the  defendants  owe  a  debt  to  William 
Rogers,  Jr.,  on  February  21st,  1873,  by  virtue  of  their  con- 
tract of  March  16th,  1868  ? 

The  provisions  bearing  upon  this  are,  that  William 
Rogers  and  William  Rogers,  Jr.,  claiming  to  be  sole  owners 
of  a  trade-mark  in  connection  with  the  manufacture  of 
silver-plated  ware,  in  consideration  of  the  sum  of  |I60,000, 
payment  to  be  made  in  one  hundred  and  twenty  equal 
monthly  installments  in  advance,  sold  to  the  defendant  the 
sole  and  exclusive  right  to  use  the  mark  for  the  term  of  ten 
years  and  promised  not  to  attempt  to  grant  any  right  to  use 
it  during  that  term  to  any  other  person.  But  inasmuch  as 
both  parties  knew  that  by  reason  of  the  fact  that  Birch  and 
Pierce  were  then  in  the  actual  use  of  it  under  claim  of 
grant  from  the  vendors,  and  intended  to  continue  such  use, 
the  latter  could  not  put  the  vendee  in  possession  of  the 
right  sold,  it  was  made  a  condition  precedent  to  the  exist- 
ence of  any  debt  that  the  vendors  should  cause  Birch  and 
Pierce  to  be  placed  under  permanent  injunction.  It  was 
also  agreed  that  if  at  any  time  during  the  term  any  person 
should  prove  in  a  judicial  proceeding  instituted  for  that 
purpose  that  the  vendors  were  not  at  the  time  of  the  execu- 
tion of  the  contract  the  owners  of  the  right  attempted  to 
be  conveyed,  no  installments  should  thereafter  become  pay- 
able. This  provision  does  no  more  for  the  defendant  than 
the  law  would  have  done  in  its  absence;  and  these  two 
possibilities,  namely,  that  a  vendor  may  not  have  title  to  the 
thing  sold,  although  he  has  and  delivers  possession,  and 
that  he  may  fraudulently  attempt  to  sell  to  A  that  which  he 
had  previously  sold  and  delivered  to  jB,  attend  every  con- 
tract of  sale;  and  if  permitted  in  this,  would  is(  every 
instance  of  payment  deferred  prevent  the  existence  of  an 
attachable  debt ;  and  this  in  oases  in  which  payment  is  to 
be  made  once  for  all,  as  well  as  in  those  where  it  is  to  be 
made  in  installments ;  in  cases  where  the  evidence  is  in  the 
form  of  a  note  negotiable,  or  of  a  charge  on  book,  as  well  as 
in  those  where  the  promise  rests  in  parol.  But  they  are 
neither  of  them,  as  a  matter  of  legal  necessity,  a  condition 
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precedent  to  the  existence  of  indebtedness  for  the  price  of 
property  sold  and  delivered. 

Moreover,  in  this  case  the  parties  made  a  sharply  defined 
distinction  between  the  certainty  that  the  grantors  could 
not  deliver  anything  of  value  under  the  contract  until 
Birch  and  Pierce  should  be  placed  under  injunction,  and  the 
bare  possibilities  either  that  some  person  of  whom  the 
defendant  had  neither  knowledge  nor  suspicion  should  at 
some  time  be  able 'to  prove  himself  the  owner  of  the  mark, 
or  that  the  vendora  would  fraudulently  undertake  to  sell 
to  another  that  which  they  had  previously  sold  and  deliv- 
ered to  it.  Until  the  defendant  was  made  sure  that  no 
harm  could  come  to  it  from  the  claim  of  Birch  and  Pierce 
it  would  neither  pay  nor  come  under  obligation  to  pay ; 
being  certified  upon  that  point  it  in  1872  withdrew  this 
condition  precedent  and  began  to  pay.  Having  possession 
of  the  exclusive  right  purchased,  it  established  the  existence 
of  the  debt  for  the  price  in  its  entirety  by  beginning  and 
continuing  to  pay  in  advance  installments  thereon  as 
fractions  of  a  whole.  The  possibility  of  failure  of  title 
then  existed  and  co-existed  with  the  recurring  payments  to 
the  end  of  the  term ;  but  the  defendant  did  not  by  reason 
thereof  require  the  vendors,  nor  did  they  permit  it,  to  post- 
pone the  payment  until  the  expiration  of  the  term ;  did  not 
require  them,  nor  did  they  permit  it,  to  postpone  for  a  day 
even ;  did  not  require,  nor  did  they  furnish,  security  for  the 
return  of  payments  made.  It  paid  each  installment,  not  as 
an  independent  debt ;  not  as  the  price  in  advance  of  the  use 
of  the  mark  for  an  isolated  month ;  but  as  a  constituent  part 
of  a  debt  for  the  gross  sum  of  $60,000  for  its  use  for  a  term 
of  ten  years,  and  as  such  the  vendors  received  it.  The 
defendant  knowingly  and  intentionally  assumed  the  risk  of 
promising  that  its  debt  should  be  constantly  and  regularly 
diminished  as  the  term  wore  away,  regardless  of  these  possi- 
bilities. Evidently  it  was  satisfied  with  this  measure  of 
defence  against  them,  namely,  if  either  of  them  should 
ripen  into  a  certainty,  that  fact  should  be  its  protection 
against  the  demand  for  further  payments. 
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The  question  whether  either  of  the  possibilities  referred 
to  is  to  be  regarded  as  a  condition  precedent  or  as  one  sub- 
sequent is  to  be  determiued  by  discovering  the  intent  of  the 
parties ;  to  be  found  in  what  they  have  written,  interpreted 
in  the  light  of  what  they  have  done.  There  can  be  no 
more  convincing  evidence  that  a  man  believes  that  he  owes 
a  debt  than  his  voluntary  payment ;  no  more  convincing 
evidence  that  he  does  not  regard  a  given  possibility  as  a 
condition  precedent  to  his  becoming  itidebted  than  his 
intentional  and  persistent  disregard  of  it  in  his  voluntary 
payment  of  installments  while  it  exists ;  no  more  convinc- 
ing evidence  that  a  man  believes  that  a  debt  is  due  to  him 
than  the  reception  of  installments  upon  it. 

We  think  that  when  the  trustee  process  was  served  upon 
the  defendant  it  was  indebted  to  William  Rogers  in  the 
unpaid  balance  of  $60,000.  Of  course  the  condition,  as  a 
condition  subsequent,  still  follows  the  indebtedness,  and  if 
at  any  time  the  defendant  should  lose  the  exclusive  use  of 
the  trade-mark  through  the  establishment  of  a  right  to  it  in 
some  other  party,  its  obligation  to  continue  the  payments 
would  cease. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


The  Boston  &  New  York  Air  Line  Railroad  Com- 
pany v9.  Owen  V.  Coffin  and  others. 

The  N.  H.,  M.  &  W.  Railroad  Company,  organized  under  a  charter  which 
authorized  it  to  take  or  purchase  and  hold  such  real  estate  as  might  he 
necessary  or  convenient  for  the  construction  and  operation  of  the  road, 
made  in  1860,  under  authority  of  an  act  of  the  legislature,  a  mortgage 
to  the  treasurer  of  the  state  to  secure  an  issue  of  bonds  to  the  amount 
of  $3,000,000,  which  was  recorded,  as  required  by  the  act,  in  the  office  of 
the  secretary  of  the  state;  the  property  mortgaged  being  de-scribed  as 
"  all  the  railroad  of  said  company  as  tlie  same  is  now  or  may  be  hereaf- 
ter located  or  constructed,  and  all  the  lands  that  are  or  may  be  included 
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in  the  location  of  the  road  or  required  by  said  company  for  the  purposes 
of  the  railroad,  with  all  property,  real  or  personal,  which  now  belongs  or 
may  hereafter  belong  to  said  company  and  be  used  as  a  part  of  the  rail- 
road or  be  appurtenant  thereto  or  necessary  for  its  construction  or  opera- 
tion, and  all  the  property,  rights  and  francliises  of  said  company  under 
its  charter.*'  After  the  execution  of  the  mortgage  the  president  of  the 
company  purchased  with  the  funds  of  the  company  sundry  pieces  of 
land  for  tlie  track  of  the  road,  in  several  instances  buying  more  than 
was  needed  with  the  intention  of  disposing  of  the  surplus  for  the  benefit 
of  the  company  and  thus  obtaining  the  necessary  lands  at  less  cost,  all 
the  deeds  being  taken  in  such  cases  in  his  private  name  and  that  of  O, 
.  the  treasurer  of  the  company,  as  joint  tenants,  for  convenience  in 
making  conveyances.  In  1870  the  president  and  treasurer,  with  the 
approval  of  the  company,  mortgaged  a  portion  of  these  lands,  lying  out- 
side of  the  lay-out  of  the  roa^,  to  C,  to  secure  him  for  advances  made 
for  the  road.  C  soon  after  made  further  advances  upon  the  promise  of 
the  president  that  all  the  lands  of  the  company  except  those  used  for  the 
purposes  of  the  road  should  be  conveyed  to  him  free  from  incumbrance 
as  security.  In  1872,  the  president  of  the  road  having  died,  O,  the 
treasurer,  under  a  vote  of  the  directors,  conveyed  to  C  sundry  other 
lands  of  the  same  character,  which  had  been  taken  by  the  president  and 
himself,  intending  to  convey  all  that  were  so  held  for  the  company 
except  such  parts  as  fell  within  the  lay-out  of  the  road;  but  by  mistake 
the  draftsman  omitted  four  parcels.  In  1875,  under  statute  regulations, 
the  treasurer  of  the  state  foreclosed  the  mortgage  of  1869  and  conveyed 
the  property  of  the  railroad  company  to  the  plaintiffs,  a  newly  oiganized 
corporation.  In  the  foreclosure  proceedings  C  was  not  made  a  party. 
In  a  suit  brought  against  C,  and  certain  parties  who  held  under  him,  and 
against  0,  to  compel  O  to  convey  to  the  plaintiffs  the  lands  still  standing 
in  his  name,  and  for  a  foreclosure  of  the  other  defendants,  it  was  held — 

1.  That  lands  purchased  by  the  railroad  company  outside  of  the  lay-out 
of  the  road,  and  not  needed  for  the  construction  or  use  of  the  road, 
were  not  covered  by  the  mortgage. 

2.  That  lands  purchased  after  the  mortgage  was  made,  that  were  needed 
for  and  used  by  the  road,  passed  by  the  mortgage,  although  the  legal 
title  was  in  the  president  and  treasurer  in  their  private  names,  they 
having  been  procured  with  the  funds  of  the  company  and  being  held  in 
trust  for  it,  and  that  the  mortgage  of  them  was  good  against  C  and  his 
grantees;  the  entire  lay-out  of  the  road  being  recorded  under  the  charter 
in  the  office  of  the  secretary  of  the  state.    (One  judge  dissenting.) 

S,  That  the  lands  omitted  by  mistake  in  the  deed  of  O  to  C,  so  far  as  they 
lay  outside  of  the  lay-out  of  the  road  and  were  not  needed  for  its  use, 
could  be  decreed  to  be  conveyed  by  O  to  C 

4.  That  the  plaintiff  could  not  maintain  a  suit  for  a  foreclosure  against  C 
and  his  grantees,  so  far  .as  their  interests  were  subject  to  the  mortgage 
made  by  the  railroad  company,  but  that  the  suit  could  be  brought  only 
by  the  treasurer  of  the  state. 

5.  That  evidence  was  admissible  of  the  representations  and  promises  of 
the  president  of  the  company  to  C,  under  which  the  latter  had  made 
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ftdvances  to  the  company  relying  on  a  conveyance  of  the  lands  as 
security. 

Suit  for  the  conveyance  of  certain  lands  and  for  the 
foreclosure  of  a  mortgage ;  brought  to  the  Superior  Court  in 
Middlesex  County.  The  defendants  were  O.  V.  Coffin, 
Allyn  M.  Colegrove,  Lucia  C.  Birdsey,  Sarah  H.  Colegrove 
and  Allyn  M.  Colegrove,  administrator  of  the  estate  of 
Elihu  H.  Birdsey.  Facts  found  and  case  reserved  for 
advice.    The  case  is  sufficiently  stated  in  the  opinion. 

S.  E.  Baldwin^  for  the  plaintifb. 

R.  Q-.  Pihe^  for  the  defendant  A.  M.  Colegrove. 

D.  Chadwick  and  S.  A,  Robinson^  for  the  defendants  L.  C. 
Birdsey,  S.  H.  Colegrove,  and  A,  M.  Colegrove,  adminis- 
trator. 

Park,  C.  J.  The  principal  question  in  this  case  is, 
whether  the  mortgage  of  the  New  Haven,  Middletown  & 
Willimantic  Railroad  Company  to  the  treasurer  of  the  state, 
made  on  the  81st  of  May,  1869,  to  secure  the  bonds  of  the 
company  to  the  amount  of  $8,000,000,  included  such  portion 
of  the  lands  in  question  as  were  not  necessary  or  convenient 
for  railroad  purposes. 

The  property  mortgaged  is  thus  described  in  the  mort- 
gage deed: — "All  and  singular  the  railroad  of  the  said 
party  of  the  first  part,  from  the  city  of  New  Haven  to  the 
village  of  Willimantic,  in  the  state  of  Connecticut,  as  the 
same  is  now  or  may  be  hereafter  located,  constructed  or 
improved ;  and  all  the  roadway  and  lands  that  are  or  may 
be  included  in  the  location  of  said  railro&d  or  acquired  by 
•said  company  for  the  purpose  of  said  railroad,  within  the 
several  points  aforesaid ;  with  all  and  singular  the  railways, 
rails,  bridges,  fences^  station-houses,  depots,  shops,  buildings, 
structures,  tools,  cars,  engines,  equipments,  machinery,  fuel, 
materials,  privileges,  appendages,  appurtenances  and  prop- 
erty, real  and  personal,  which  now  belong,  or  may  hereafter 
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belong,  to  the  said  company,  and  be  used  as  a  part  of  the 
said  railroad,  or  be  appurtenant  thereto,  or  necessary  for  the 
construction,  operation  or  security  thereof;  and  also  all  the 
property,  rights  and  franchises  of  the  said  company  under 
its  charter  and  every  part  thereof;  together  with  the  tolls, 
income,  issues,  and  profits  thereof,  and  all  rights  to  receive 
the  same,  and  everything  necessary  for  the  completion  and 
operation  of  the  road." 

It  will  be  observed  that  the  description  of  the  lands 
mortgaged  is  in  almost  every  instance  qualified  by  some  one 
of  the  following  phrases — "that  may  be  included  in  the 
location  of  said  railroad" — "used  as  a  part  of  said  rail- 
road"— "appurtenant  thereto" — "necessary  for  the  con- 
struction, operation  or  security  thereof" — "necessary  for 
the  completion  and  operation  of  the  road."  I£  the  mortgage 
was  intended  to  include  all  the  lands  of  the  railroad  com- 
pany, whether  they  were  necessary  for  railroad  purposes  or 
not,  it  is  strange  that  these  qualifications  should  have  been 
made.  But  the  plaintiffs  make  the  claim  that  the  phrases, 
"  lands  acquired  by  the  said  company  for  the  purposes  of 
said  railroad,"  and  "  all  the  property  of  the  said  company 
under  its  charter  and  every  part  thereof,"  were  intended  to 
be  without  qualification,  and  to  include  all  the  lands  owned 
by  the  railroad  company.  But  we  think  the  context,  at  the 
places  where  tHi  phrases  relied  upon  are  found,  clearly  shows 
that  they  are  subject  to  the  same  qualification  that  is  applied 
to  other  property  mentioned,  and  that  they  were  intended 
to  be  confined  in  their  application  to  what  was  prospectively 
necessary  alid  convenient  for  the  construction  and  future 
operation  of  the  railroad.  The  construction  and  operation 
of  the  road  were  the  objects  to  be  accomplished,  and  lands 
"acquired  for  the  purposes  of  the  road,"  were  lands  acquired 
for  the  accomplishment  of  these  objects,  and  must  be  landq 
necessary  and  convenient  for  such  construction  and  opera- 
tion. Lands  purchased  and  sold  at  a  profit,  although  the 
profit  might  be  expended  in  the  construction  of  the  road, 
were  never  intended  to  be  embraced  by  the  phrase,  "  ac- 
quired by  the  company  for  the  purposes  of  the  railroad." 
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The  other  phrase,  "  all  the  property  of  the  said  company 
under  its  charter,"  is  found  intimately  connected  with  the 
phrase  *'  and  everything  necessary  for  the  completion  and 
operation  of  the  road."  These  expressions  are  brought 
together  in  the  same  sentence,  and  it  would  be  strange  if 
the  former  should  be  more  comprehensive  than  the  latter, 
when  the  latter  is  a  sweeping  clause,  evidently  used  by  the 
draftsman  to  include  everything  intended  to  be  conveyed 
which  possibly  the  previous  language  might  not  include. 

Again,  the  case  finds  that  the  railroad  company  in  procur- 
ing their  right  of  way  considered  it  advisable,  as  a  matter  of 
economy,  to  purchase  in  many  instances  larger  tracts  of 
land  than  were  required  by  necessity  or  convenience  for 
such  way,  and  to  sell  the  surplus.  It  was  thought  that  the 
cost  of  their  right  of  way  through  such  lands  would  be 
lessened  by  it.  Nearly  all  the  lands  in  question  are  inclu- 
ded in  the  surplus  of  such  purchases.  The  case  further 
finds  that  the  bonds,  which  the  mortgage  was  given  to 
secure,  would  have  twenty  years  to  run.  It  would  seem 
therefore  unreasonable  to  suppose  that  lands,  purchased  for 
a  temporary  purpose,  would  be  included  in  a  mortgage  that 
was  to  run  so  long. 

Again,  the  company  had  no  power  under  their  charter  to 
purchase  and  permanently  hold  lands  not  required  by 
necessity  or  convenient  for  the  purposes  of  the  railroad. 
The  language  of  the  charter  upon  this  point  is  as  follows : — 
"  And  said  corporation  is  hereby  vested  with  all  powers, 
privileges  and  immunities,  which  are  or  may  be  necessary  to 
carry  into  effect  the  purposes  and  objects  of  this  act  as 
herein  set  forth.  *  *  And  shall  have  power  to  purchase, 
receive  and  hold  such  real  estate,  in  fee  simple  or  otherwise, 
as  may  be  necessary  or  convenient,  to  accomplish  the  pur- 
poses of  this  act."  The  object  and  purposes  of  the  act  are 
thus  stated: — "To  locate,  construct,  maintain,  complete 
and  operate  a  single,  double  or  treble  railway  or  railroad, 
from  some  suitable  poidt  in  the  city  of  New  Haven,  *  * 
to  some  suitable  point  in  the  village  of  Willimantic."  Such 
lands,  therefore,  as  were  "  necessary  or  convenient "  for  the 
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location  of  the  railroad  and  all  its  appurtenances  thej  had 
the  right  by  their  charter  to  purchase  or  take  in  order  to 
locate,  construct,  maintain,  complete  and  operate  a  railroad 
between  the  points  designated.  It  will  be  observed  that 
the  right  of  the  company  to  purchase  is  limited  to  such 
lands  as  they  have  the  right  to  take  for  railroad  purposes ; 
and  certainly  they  had  no  right  to  take  surplus  lands  in 
order  to  make  their  right  of  way  through  such  lands  cost 
less  than  it  could  have  been  otherwise  obtained  for.  But 
the  claim  of  the  complainants  would  leave  the  power  of 
the  company  to  purchase  lands  unlimited,  for  if  the  terms 
of  the  charter  could  be  made  to  embrace  lands  not  ^^  neces- 
sary or  convenient "  for  the  purposes  of  the  railroad,  there 
would  be  no  limit  to  the  power  of  the  company  to  make 
such  purchases.  We  do  not  mean  to  say  that  the  company 
could  not  purchase  land  of  which  a  portion  was  not  needed 
and  hold  the  surplus  temporarily,  where  by  so  doing  they 
could  acquire  the  right  of  way  through  the  land  more 
cheaply,  intending  at  the  same  time  to  sell  or  otherwise 
obtain  the  value  of  the  surplus  lands  within  a  reasonable 
time,  and  expend  the  proceeds  in  the  construction  of  the 
road.  What  we  mean  to  say  is  that  the  company  had  no 
right  under  their  charter  to  purchase  lands  that  were  not 
needed,  and  permanently  hold  them,  as  the  claim  of  the 
plaintiffs  under  this  mortgage  would  seem  to  imply.  Such 
being  the  case,  it  is  reasonable  to  suppose  that  the  parties  • 
to  the  mortgage  in  question  intended  only  to  give  on  the 
one  hand  and  receive  on  the  other  what  the  company  could 
lawfully  hold  under  its  charter,  and  inasmuch  as  the 
language  of  the  mortgage  can  be  construed  in  accordance 
with  such  intent,  we  think  it  should  have  such  a  construc- 
tion. The  words  "  necessary  or  convenient,"  as  used  in  the 
charter  and  mortgage,  should  have  a  liberal  construction, 
and  should  include  all  that  has  been  found  to  be  reasonably 
necessary  or  convenient  for  the  successful  operation  of  the 
road  since  its  construction.  But  inasmuch  as  some  parts  of 
the  lands  in  question  have  been  found  to  be  unnecessary 
and  not  required  by  convenience  for  such  purposes,  we 
think  those  parts  •^-'^  not  included  in  the  mortgage. 
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The  following  cases  bear  upon  the  question  we  have  been 
considering.     Raymond  v.  Clark^  46  Conn.,  129 ;   Wahh  v. 
Barton,  24  Ohio  St.,  28 ;  Eldridge  v.  Smith,  34  Verm.,  484 
Shamokin  Valley  R.  R.  Co.  v.  Livermore,  47  Penn.  St.,  466 
Dinsmore  v.  Racine    ^   Mi%9.  R.  R.   Co.,   12   Wis.,  649 
Toungman  v.  Elmira  ^  Williamsport  R.  R.  Co.,  65  Penn. 
St.,  278 ;  1  Jones  on  Mortgages,  sec.  156. 

It  appears  by  the  finding  that  "  the  plaintiffs  and  their 
grantors  have  used  for  railroad  purposes  portions  of  the 
lands  in  controversy  that  are  outside  of  the  location  of  the 
railroad,  and  the  plaintiffs  have  been  in  the  possession  of 
such  portions  for  such  uses.  Their  freight  depot  is  partly  on 
such  lands."  We  understand  this  to  mean  that  such  lands 
were  necessary  or  convenient  for  railroad  purposes ;  and  if 
so  they  were  covered  by  the  railroad  mortgage. 

It  further  appears  in  the  case  that  the  mortgage  and 
deeds  from  Coffin  to  Colegrove  included  all  the  lands 
described  therein,  "except  such  portions  thereof  as  were 
within  the  lay-out  or  location  of  the  railroad."  It  follows 
that  the  railroad  mortgage  included  some  lands  that  the 
Colegrove  mortgage  and  deeds  likewise  included ;  and  so 
far  the  Colegrove  mortgage  and  deeds  became  a  subsequent 
incumbrance  upon  the  property. 

It  may  be  said  that  the  railroad  company  never  had  the 
legal  title  to  the  lands  thus  covered  by  these  deeds,  and 
that  therefore  the  railroad  mortgage  is  ineffectual  as  against 
the  defendants.  These  lands  were  as  necessary  for  the 
successful  operation  of  the  railroad  as  the  land  covered  by 
the  lay-out.  It  is  manifest  that  the  road  could  not  be  ope- 
rated without  depots  and  side-tracks.  They  are  as  essential 
as  the  road-bed  itself.  Now  it  is  conceded  that  the  railroad 
mortgage  is  effectual  to  secure  the  bondholders  so  far  as  the 
lay-out  of  the  railroad  over  the  lands  in  controversy  is  con- 
cerned, and  if  so,  what  good  reason  can  be  given  why  it  is 
not  equally  effectual  so  far  as  the  land  covered  by  the  rail- 
road depot  is  concerned?  The  title  to  both  was  taken  in 
the  name  of  Lyman,  the  president,  and  Coffin,  the  treasurer, 
for  purposes  of  convenience  in  the  sale  of  lands  of  which 
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they  formed  a  part.  The  raUroad  company  were  the  equi- 
table owners,  and  agreeably  to  their  charter,  mortgaged  the 
land  covered  by  the  lay-out  of  the  road,  and  other  lands 
necessary  and  conyenient  for  the  construction  and  operation 
of  the  road.  And  agreeably  to  their  charter  the  deed  was 
recorded  in  the  office  of  the  secretary  of  the  state,  in  order 
to  give  constructive  notice  to  the  defendants,  and  all  others 
interested,  that  the  land  now  under  consideration  was 
included  in  the  mortgage  deed.  The  case  was  exceptional. 
The  recording  of  the  deed  in  the  office  of  the  secretary  had 
the  same  effect  that  it  would  have  had  if  the  deed  had  been 
recorded  in  the  records  of  all  the  towns  along  the  line  of 
the  road.  CJolegrove  knew  that  the  lands  were  purchased 
by  the  company  for  railroad  purposes  so  far  as  they  were 
essential.  He  knew,  or  ought  to  have  known,  the  charter 
of  the  company  and  what  powers  it  conferred.  He  had 
constructive  notice  of  the  deed,  and  was  in  fault  that  he 
had  not  actual  knowledge.  He  had  all  the  means  of  knowl- 
edge that  the  nature  of  the  case  could  furnish,  or  that  the 
charter  deemed  important.  The  railroad  company  were  the 
real  owners  of  these  lands,  and  no  one  would  question  their 
ability  to  mortgage  them,  although  they  never  had  the  legal 
title.  The  law  would  compel  a  transfer  of  such  title,  at 
any  time,  to  the  grantee. 

But,  it  is  said,  that  the  railroad  company,  by  a  vote  of  its 
directors,  authorized  the  deeds  to  Colegrove.  How  does 
that  affect  the  question  ?  Can  a  grantor,  after  he  has  con- 
veyed property,  convey  it  again  so  as  to  affect  the  former 
grantee  ?  Certainly  not.  We  see  no  reason  why  the  rail- 
road mortgage  is  not  effectual  against  the  defendants  so  far 
as  it  covers  these  lands. 

It  appears  that  the  defendants,  to  whom  the  property  was 
conveyed  by  Colegrove,  were  not  made  parties  to  the  fore- 
closure of  the  railroad  mortgage,  and  consequently  they 
were  not  affected  by  it;  and  hence  arises  the  question, 
whether  the  prayer  of  the  complaint  can  be  granted,  which 
aakfl  for  a  foreclosure  of  whatever  interest  the  defendants 
may  be  found  to  have  in  these  lands.    The  ch€trter  of  the 
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New  Haven,  Middletown  &  Willimantic  RaUroad  Company 
specially  authorized  the  company  to  issue  its  bonds  to  a 
certain  amount,  and  prescribed  the  manner  in  which  they 
should  be  executed  and  recorded,  and  the  time  when  they 
should  be  issued.  It  further  authorized  the  company  in  a 
certain  specified  mode  to  secure  its  bonds  "by  a  mortgage  of 
its  railroad,  and  all  its  property,  rights  and  franchises  under 
its  charter,  or  any  part  thereof,  by  deed  duly  executed  by 
its  president  under  the  corporate  seal  of  the  company,  to 
the  treasurer  of  the  state  and  his  successors  in  oflSce,  in 
trust  for  the  holders  of  the  bonds;  which  deed  shall  be 
recorded  in  the  office  of  the  secretary  of  this  state." 

The  General  Statutes  on  the  subject  prescribed  the 
duties  of  the  treasurer  in  the  premises,  and  under  what 
circumstances  foreclosure  proceedings  should  be  brought. 
The  charter  of  the  plaintiffs'  company  directed  the  treasurer 
to  convey  to  the  plaintiffs  in  fee  simple  all  his  right,  title  and 
interest  in  the  mortgage  property,  after  the  same  should 
have  become  foreclosed,  in  the  following  language: — 
"Whenever  the  title  of  the  trustee  under  the  first  mort- 
gage shall  become  absolute  by  the  foreclosure  of  the 
mortgage  premises,  he  shall  *  *  convey  to  said  company 
[the  plaintiffs]  and  its  successors  and  assigns,  in  fee  simple, 
all  his  then  right,  title  and  interest  in  and  to  said  mortgage 
premises." 

Thus  it  appears  that  every  step  in  the  proceedings  from 
the  giving  of  the  mortgage  down  to  the  conveyance  of  the 
property  to  the  plaintiffs  was  prescribed  by  the  legislature. 
The  subject  was  of  course  one  to  be  regulated  by  legisla- 
tion ;  and  the  legislature  having  prescribed  a  certain  course 
to  be  pursued,  impliedly  denied  the  right  to  pursue  any 
other.  The  treasurer  pursued  that  course,  and  foreclosed 
nearly  all  the  property  conveyed  to  him  by  the  mortgage ; 
but  by  oversight  failed  to  accomplish  the  object  so  far  as 
the  small  portion  was  concerned  on  which  these  defendants 
hold  a  second  mortgage,  by  omitting  to  make  them  parties 
to  the  proceeding ;  and  the  question  is,  can  the  plaintiffs  do 
what  the  treasurer  failed  to  do?  or  does  that  duty  still 
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remain  with  the  treasurer?  If  the  plaintiffis  can  sustain  a 
suit  of  foreclosure  for  a  part  of  the  property  mortgaged  to 
the  treasurer,  they  could  have  done  so  for  the  whole,  and 
the  action  of  the  treasurer  in  the  matter  was  wholly  unnec- 
essary. The  treasurer  was  made  the  trustee  of  the  property 
for  the  bondholders;  and  that  trusteeship  could  not  be 
otherwise  discharged  than  by  pursuing  the  course  prescribed 
by  the  legislature.  That  course  was  the  only  one  provided 
for  a  transfer  of  the  property  from  the  one  company  to  the 
other,  to  wit — a  foreclosure  of  the  property  by  the  treas- 
urer, and  a  conveyance  of  it  by  him  in  fee  simple  to  the 
plaintiflfs,  after  the  title  had  become  absolute  in  him.  We 
think  the  treasurer  is  still  the  only  one  who  can  sustain  a 
suit  for  a  foreclosure.  He  has  performed  a  part  of  his  duty; 
let  his  successor  perform  the  remainder,  if  it  is  to  be  per- 
formed at  all.  A  majority  of  the  court  are  of  the  opinion 
that  the  prayer  of  the  complaint  in  this  regard  cannot  be 
granted. 

Can  the  prayer  be  granted  which  asks  a  decree  for  the 
conveyance  to  the  plaintiflfia  of  the  title  to  the  lands  remain- 
ing in  the  name  of  Coffin,  the  secretary  of  the  New  Haven, 
Middletown  &  Willimantic  Railroad  Company  ? 

The  facts  in  this  part  of  the  case  are  substantially  as 
follows.  The  titles  to  the  lands  in  controversy  wer^  taken 
in  the  name  of  the  president  and  secretary  of  the  last  named 
company  in  order  that  they  might  more  easily  be  disposed 
of  and  the  proceeds  expended  in  the  construction  of  the 
railroad,  the  title  being  taken  by  them  as  joint  tenants. 
The  defendant  Colegrove  loaned  the  company  large  sums 
of  money  to  be  so  expended,  and  a  mortgage  of  that 
portion  of  these  lands  lying  without  the  location  of  the 
railroad  was  made  to  him  to  secure  the  loans.  Colegrove 
for  a  valuable  consideration  assigned  the  mortgage  note  to 
the  defendant  Birdsey,  who  received  the  same  in  good 
faith,  and  had  no  knowledge  that  the  railroad  company  or 
the  treasurer  claimed  any  interest  in  the  lands  described  in 
the  mortgage  deed.  Afterwards  Colegrove  loaned  other 
large  sums  to  the  company  to  be  expended  in  the  construe- 


Digitized  by  VjOOQIC 


160  HARTFORD  DISTRICT. 

Boston  A  N.  York  Air  Line  R.  R.  Co.  r.  Coffin. 

tion  of  the  road,  on  a  representation  made  by  the  president 
of  the  company  that  the  title  to  these  lands  was  taken  in 
his  name  and  that  of  Coffin,  the  secretary,  in  order  that 
they  might  dispose  of  such  portions  of  them  as  lay  without 
the  location  of  the  railroad,  and  use  the  avails  for  railroad 
purposes ;  that  the  lands  were  free  from  all  incumbrance, 
and  that  they  should  be  conveyed  to  him  as  security  for  the 
advances  he  had  made  or  should  thereafter  make  to  the 
company,  with  the  right  on  his  part  to  sell  the  lands  and 
from  the  avails  pay  the  amount  of  his  claims.  Induced  by 
these  representations  Colegrove  afterwards  made  the  ad- 
vancements stated,  and  deeds  were  given  of  the  lands,  with 
the  exception  of  what  was  contained  in  the  lay-out  of  the 
railroad,  to  secure  them.  Colegrove  took  the  deeds  in  good 
faith,  without  any  knowledge  that  the  railroad  company  or 
the  treasurer  of  the  state  claimed  any  interest  in  the  lands. 
He  afterwards,  for  a  valuable  consideration,  conveyed  all 
his  right,  title  and  interest  in  the  lands  to  thie  defendant 
Birdsey,  who  likewise  received  the  same  in  good  faith 
without  any  knowledge  that  the  railroad  company  or  the 
treasurer  claimed  any  interest  in  them.  The  grantor  of  the 
deeds  intended  to  convey  a^nd  supposed  that  he  was  convey- 
ing to  Colegrove  all  the  lands  in  controversy  outside  of  the 
location  of  the  railroad,  but  by  the  mistake  of  the  drafts- 
man of  the  deeds  four  pieces  of  land,  designated  as  Nos.  1, 
2,  3  and  4,  were  omitted.  Coffin,  the  grantor,  had  title  not 
only  to  the  lands  conveyed  and  to  the  four  pieces  omitted, 
but  also  to  that  portion  adjoining  them  which  is  covered 
by  the  lay-out  or  location  of  the  railroad.  The  lands 
covered  by  the  lay-out  are  not  in  controversy  in  this  suit 
for  the  defendants  have  no  interest  in  them.  It  does  not 
appear  where  the  four  pieces  of  land  omitted  are  located. 
If  any  part  of  them  are  within  the  location  of  the  railroad, 
then  we  are  all  of  the  opinion  that  Coffin  should  convey 
such  portion  to  the  plaintifiEs,  together  with  all  other  lands 
standing  in  his  name  which  are  covered  by  the  location  or 
lay-out  of  the  railroad.  And  we  are  all  further  of  the 
opinion  that  the  portion  which  lies  without  the  railroad 
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mortgage  should  be  conveyed  in  fee  simple  by  Coffin  to  the 
defendant  Colegrove,  in  trust  for  the  defendants  Lucy  C. 
Birdsey  and  Sarah  H.  Colegrove.  And  it  is  the  opinion  of 
us  all  that  all  the  lands  in  controversy  outside  of  the 
mortgage,  are  the  absolute  property  of  the  defendants. 

If  any  part  of  the  four  omitted  pieces  are  covered  by  the 
mortgage  and  lie  without  the  location  or  lay-out  of  the 
railroad,  then  a  majority  of  the  court  are  of  opinion  that 
Coffin  should  convey  such  portion  to  the  defendant  Cole- 
grove, in  trust  for  the  defendants  Lucy  C.  Birdsey  and 
Sarah  H.  Colegrove,  according  to  the  agreement  under 
which  Colegrove  made  his  advancements  to  the  railroad 
company. 

The  plaintiffs  claim  that  the  defendants  have  not  laid  the 
foundation  for  affirmative  relief  by  filing  a  sufficient  cross- 
complaint  to  that  effect.  But  the  defendants  have  filed 
what  has  all  the  essential  elements  of  a  cross-complaint.  It 
states  all  the  facts,  and  asks  a  conveyance  of  the  lands 
remaining  in  the  name  of  Coffin.     We  think  it  is  sufficient. 

In  regard  to  the  testimony  which  was  objected  to  on  the 
trial  before  the  committee  and  the  court  below,  we  all  think 
it  was  properly  received  for  the  purposes  claimed.  The 
defendants'  answer  and  cross-complaint  allege  the  facts, 
which  the  evidence  tended  to  prove.  It  is  there  set  forth 
that  the  defendant  Colegrove  loaned  large  sums  of  money 
to  the  railroad  company  in  consequence  of  the  promises  of 
the  president  of  the  company  that  he  should  have  security 
for  the  loans  in  deeds  of  the  lands,  to  which  the  president 
then  held  the  legal  title  as  a  joint  tenant  with  Coffin, 
the  secretary  of  the  company.  And  it  is  further  set  forth, 
that  after  the  death  of  the  president  Coffin  attempted  to 
consummate  the  agreement  by  a  conveyance  of  the  lands, 
and  supposed  he  had  done  so,  but  by  mistake  failed  to  accom- 
plish the  object.  We  think  these  allegations  admitted  of 
being  proved.  It  appears  that  the  legal  title  to  these  lands 
was  taken  in  the  names  of  the  president  and  secretary  that 
they  might  more  easily  be  disposed  of  and  the  proceeds 
expended  in  the  construction  of  the  railroad.  They  were 
Vol.  l.— 11 
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SO  disposed  of,  and  the  proceeds  were  so  expended,  and  the 
company  had  the  benefit  of  them.  We  think  the  evidence 
was  properly  admitted. 

We  therefore  advise  the  Superior  Court,  on  a  furUier 
hearing  of  the  case  as  to  what  lands  were  mortgaged  to 
secure  the  bondholders,  and  as  to  the  location  of  the  four 
pieces  of  land  omitted  by  mistake  from  the  mortgage  to 
Colegrove,  to  render  judgment  in  accordance  with  the  fore- 
going opinion. 

In  this  opinion  Pabdee  and  LoOMis,  Js.,  concurred. 

Carpenter,  J.,  (dissenting.)  I  cannot  assent  to  one 
position  taken  by  the  court  in  this  case,  and  that  is  that  the 
first  mortgage  of  the  railroad  company  embraced  and  con- 
veyed a  title  to  land,  the  title  to  which  the  railroad  company 
never  acquired,  and  never  had  any  right  or  interest  in, 
except  such  right  or  interest  as  may  have  arisen  from  the 
fact  that  the  company  possessed  and  used  the  land  for  rail- 
road purposes,  in  connection  with  the  further  fact  that  it 
was  purchased  with  funds  of  the  company. 

In  the  descriptive  part  of  the  deed  we  find  this  language: 
— **  And  all  the  roadway  and  lands  that  are,  or  may  be, 
included'  in  the  location  of  said  railroad,  or  acquired  by  the 
said  company  for  the  purposes  of  said  railroad,  ♦  ♦  and 
property,  real  and  personal,  which  now  belong,  or  may  at 
any  time  hereafter  belong  to  said  company,  and  be  used  as 
a  part  of  said  railroad,  or  be  appurtenant  thereto,  or  neces- 
sary for  the  construction,  operation  or  security  thereof." 

The  language — "acquired  by  the  said  company,"  or 
"belong  to" — manifestly  mean  something  more  than  the 
mere  naked  possession  of  the  land.  This  is  not  apt  and 
appropriate  language  to  describe  mere  occupancy.  As  or- 
dinarily used  it  clearly  imports  a  title  of  some  kind.  If  it 
does  not  mean  that  here  it  might  have  been  entirely  omit- 
ted, as  the  following  clause  clearly  denotes  a  possession. 

It  is  a  startling  proposition  that  a  railroad  company  may 
insert  in  its  mortgage  such  language,  and  that  it  carries  to 
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the  bondholders  any  land  which  the  company  may  at  any 
time  thereafter  use  rightfully  or  wrongfully  for  railroad 
purposes. 

The  charter  authorized  the  company  to  secure  its  "  bonds 
by  a  mortgage  of  its  railroad  and  all  its  property."  Vol.  6, 
Special  Laws,  p.  288.  The  language  of  the  general  statutes 
is  the  same.  Rev.  Statutes,  1866,  p.  195,  sec.  511.  Thus 
the  power  conferred  was  limited  in  terms  to  its  own 
property.  If  therefore  the  company  had  in  so  many  words 
mortgaged  all  the  real  estate  which  it  might  at  any  time 
possess,  leaving  out  the  other  qualifying  words  relating  to 
title,  such  a  provision  would  have  been  inoperative  for 
want  of  power.  Construing  the  language  of  the  deed  as 
applying  only  to  property  the  title  to  which  was  at  some 
time  in  the  company,  brings  the  deed  within  the  power  con- 
ferred.  Construing  it  otherwise  leaves  the  deed  without 
authority ;  and  giving  effect  to  it  as  thus  construed,  estab- 
lishes a  principle  directly  in  conflict  with  our  recording 
system.  It  is  the  policy  of  that  system  that  the  title  to  all 
land,  so  far  as  possible,  may  be  traced  by  the  record.  The 
record  should  show  just  what  land  the  company  owned  and 
just  what  they  mortgaged. 

This  mortgage  was  executed  in  May,  1869.  At  that  time 
none  of  the  land  in  controversy  had  been  acquired;  and 
when  it  was  acquired  the  deeds  were  taken  to  Lyman  and 
Coffin ;  so  that  the  record  shows  no  title  in  the  company. 
The  only  way  to  show  such  a  title  and  that  the  mortgage 
affected  the  land,  is  to  show  by  parol  possession  and  that 
the  land  was  purchased  with  the  funds  of  the  company. 

More  than  this,  the  mortgage  deed  shows  no  description 
whatever  of  the  disputed  premises.  A  description  of  the 
property  conveyed  is  an  essential  requisite  of  a  deed.  1 
Swiift's  Digest,  122.  An  authority  however  is  hardly 
needed,  because  a  deed  without  some  description  of  the 
land  would  give  no  information,  and  a  record  of  such  a 
deed  would  be  worthless. 

Land  which  the  company  subsequently  acquired  appeared 
on  the  record,  and,  being  aptly  described  or  referred  to  as 
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included  in  the  premises  conveyed  by  the  deed,  by  force  of 
the  covenants  therein  contained,  operating  by  way  of  an 
estoppel,  vests  at  once  in  the  trustee.  But  here  there  is  no 
title  in  the  company  for  the  covenants  in  the  mortgage  deed 
to  operate  on. 

Again.  To  give  this  deed  such  a  construction  and  such 
an  effect  violates  not  only  natural  right  but  the  constitution 
itself.  If  the  land  of  Mr.  Colegrove,  or  those  represented 
by  him,  may  be  taken  in  this  way,  the  land  of  any  other 
man  and  of  every  other  man  on  the  line  of  the  railway  may 
be  taken  in  the  same  way — may  be  taken  by  a  mere  trespass 
without  compensation  and  without  due  process  of  law, 
which  the  constitution  expressly  prohibits. 

Now  I  am  fully  aware  that  the  majority  of  the  court  do 
not  intend  to  establish  a  principle  which  will  lead  to  such 
mischievous  consequences.  If  the  proposition  should  be 
submitted  to  them — Can  a  railroad  company  by  the  mere 
occupancy  of  land  for  railroad  purposes  take  it  from  the 
proprietor  and  vest  it  in  its  mortgagees?  they  would  un- 
hesitatingly answer  in  the  negative.  But  the  serious  ques- 
tion is,  whether  that  is  not  the  principle  which  lies  at  the 
foundation  of  the  decision  of  this  point. 

The  argument  is  that  the  company,  having  through  its 
officers  purchased  all  this  land  for  railroad  purposes,  and 
having  paid  for  it  with  its  own  funds,  has  an  equitable  title 
to  the  whole  of  it,  and  may  use  all  or  any  part  of  it  for 
railroad  purposes,  and  that  the  part  so  used  necessarily 
passed  by  the  deed  to  the  trustee  and  by  the  foreclosure  and 
conveyance  is  now  vested  in  the  plaintiffs. 

Allowing  this  argument  all  the  force  that  can  possibly  be 
claimed  for  it,  it  meets  only  a  part  of  the  objections  to  which 
I  have  adverted.  But  I  submit  with  deference  that  the 
argument  is  not  sound  and  will  not  bear  close  inspection  in 
respect  to  any  one  of  them.  A  careful  examination  of  the 
case  will  show  this  to  be  so. 

The  argument  assumes  that  the  company  may  take  posses- 
sion of  the  land  at  any  time  and  that  the  effect  claimed  for 
it  will  follow  regardless  of  intervening  rights  and  equities 
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acquired  by  others ;  an  assumption  that  is  wholly  inadmissi- 
ble. When  the  land  was  first  acquired  the  company  had  an 
undoubted  right  to  take  for  railroad  purposes  all  that  was 
required;  but  it  could  not  take  a  part  of  it,  cause  the 
balance  to  be  sold,  and  afterwards,  in  the  exercise  of  the 
same  right,  take  a  part  of  that  which  was  sold.  Having 
made  its  election  once,  it  may  not  make  it  again  to  the 
prejudice  of  third  persons. 

Colegrove  advanced  money  to  the  company  upon  the 
credit  of  this  land.  On  the  16th  day  of  October,  1870,  the 
company  was  owing  him  for  money  so  advanced  the  sum  of 
f  14,500.  At  the  same  time  it  was  owing  Julius  Hotchkiss 
$8,500.  Lyman  and  Coffin  on  that  day  mortgaged  the 
premises  to  Colegrove  and  Hotchkiss  to  secure  those  debts. 
On  the  11th  day  of  August,  1871,  the  directors  approved  of 
that  mortgage.  That  mortgage  covered  all  the  land  in  the 
pieces  described  outside  of  the  lay-out.  On  the  29th  day  of 
October,  1872,  CoflBn  (Lyman  then  being  dead,)  conveyed 
the  equity  of  redemption  to  Colegrove,  describing  all  the 
land  outside  of  the  location  of  the  railroad.  That  convey- 
ance was  authorized  by  a  vote  of  the  directors  August  11th, 
1871. 

Thus  the  entire  title,  legal  and  equitable,  passed  from 
CoflBn  and  the  railroad  company  and  vested  in  Colegrove, 
subject  to  such  interest  as  Hotchkiss  had.  As  Colegrove 
had  then  advanced,  or  did  soon  after  advance,  money 
enough  to  more  than  cover  the  full  value  of  the  land,  which 
money  the  company  had  and  used  in  the  construction  of  its 
road,  it  is  impossible  for  me  to  discover  any  flaw  in  his  title 
or  any  want  of  equity. 

In  July,  1879,  he  conveyed  the  premises  to  Lucia  C. 
Birdsey.  How  and  when  was  he  or  his  grantee  deprived 
of  that  title?  It  is  not  pretended  that  the  money  has  ever 
been  refunded;  nor  is  it  claimed  that  the  company,  the 
bondholders,  or  the  present  plaintififs,  ever  acquired  any 
right  from  Colegrove  or  Miss  Birdsey.  The  only  ground  on 
which  it  is  claimed  that  any  title  passed  by  the  mortgage  is 
an  equity  in  the  railroad   company,  which   equity,   it  is 
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claimed,  is  prior  in  time  and  in  right  to  the  equity  of 
Colegrove. 

I  have  already  referred  to  this  position,  and  said  enough 
perhaps  to  show  that  it  is  not  tenable ;  but  as  it  lies  at  the 
foundation  of  the  decision,  I  propose  to  examine  it  a  little 
more  in  detail.  When  did  the  use  which  was  necessary  to 
give  effect  to  the  equity  begin  ?  And  when  did  the  railroad 
mortgage  first  take  effect  upon  the  land?  Certainly  not 
when  the  mortgage  was  executed  in  May,  1869,  for  the  land 
was  not  then  purchased  for  the  company.  Presumptively 
that  use  had  not  commenced  October  29th,  1872 ;  for  up  to 
that  time  they  were  dealing  with  Colegrove  as  a  purchaser 
upon  the  theory  that  the  company  had  no  further  use  for  it. 
As  the  record  is  silent  on  the  subject  we  have  a  right  to 
prepume  that  the  company  acted  in  good  faith  with  Cole- 
grove  and  that  the  use  did  not  commence  until  after 
October,  1872.  The  case  then  presents  this  state  of  things, 
and  brings  us  to  this  strange  result :  In  May,  1869,  all  the 
railroad  property  was  mortgaged ;  afterwards  the  company 
acquired  an  interest  of  some  kind  in  certain  land  outside  of 
its  lay-out ;  the  company  sold  that  interest  for  its  full  value, 
caused  the  land  unincumbered  to  be  conveyed  to  Colegrove, 
and  used  the  avails  in  the  construction  of  the  road.  The 
company  then  entered  upon  the  same  land  and  used  it  for 
railroad  purposes,  and  now  we  are  told  that  that  use, 
because  of  an  equity  which  once  existed  but  which  exists 
no  longer,  deprives  the  grantee  of  his  title  and  transfers  it 
to  the  mortgagees.  I  cannot  assent  to  such  a  doctrine.  I 
wish  to  be  understood  as  protesting  against  it  with  all  the 
vigor  I  can  command.  It  will  not  do  to  say  that  the  use 
commenced  while  the  company  had  an  interest  in  the  land, 
for  the  record  does  not  show  it  and  we  cannot  presume  it. 
The  presumption  is  against  it.  The  position  of  the  majority 
is  that  it  is  not  material  when  it  commenced.  The  decision 
can  be  vindicated  only  by  taking  the  broad  ground  that  the 
effect  is  the  same  whenever  it  commenced.  Otherwise  they 
would  have  directed  a  finding  upon  that  point. 

But  I  go  further.    The  company  never  had  any  interest. 


Digitized  by  VjOOQIC 


MAT  TERM,  1882.  167 

^tna  Nat  Bank  v.  Charter  Oak  Life  Ids.  Co. 

legal  or  equitable,  in  the  land,  09  sucJi^  in  dispute.  I  am 
not  now  speaking  of  the  land  included  in  the  lay-out,  for 
we  all  agree  that  the  plaintiffs  are  now  entitled  to  that ; 
but  by  the  disputed  premises  I  mean  the  land  outside  of  the 
lay-out.  The  company  was  not  authorized  by  its  charter  to 
acquire  the  land.  Hence  the  deeds  were  taken  to  individ- 
uals. It  is  doubtful  whether  it  had  the  power  to  acquire 
any  ^interest  in  the  land  as  land.  However  that  may  be,  it 
manifestly  acquired  no  such  interest.  The  right  was  a 
personal  right  against  Lyman  and  Coffin — a  right  to  have 
the  lands  sold  and  the  avails  paid  over  to  the  company  to 
be  used  in  the  construction  of  the  road.  It  had  the  same 
interest  in  the  land  as  such  as  a  creditor  of  an  insolvent  or 
bankrupt  estate  has  in  land  belonging  to  the  estate — a  right 
to  have  it  sold  and  an  interest  in  the  avails — a  right  which 
from  its  nature  cannot  inhere  in  the  land. 

Upoil  every  ground  therefore  I  am  satisfied  that  there  is 
no  equity  which  ought  to  prevail  against  the  legal  record 
title.  More  than  this,  the  equitable  title  in  its  broadest 
sense  is  in  Colegrove  and  his  grantees. 


The  Mt^k  National  Bank  vs.  The  Charter  Oak 
Life  Insurance  Company. 

Wj  who  was  president  of  a  life  insurance  company,  chartered  with  no 
onosaal  powers,  indorsed  in  its  name  a  note  of  a  railroad  company,  of 
which  he  was  also  president,  and  procured  the  note  discounted  at  the 
plaintiff  hank,  the  proceeds  heing  put  to  the  credit  of  the  railroad 
company.  The  note  was  a  renewal,  the  proceeds  of  the  original  having 
been  applied  to  the  payment  of  an  overdraft  of  the  railroad  company  at 
the  bank.  W  had,  with  the  assent  of  the  directors  of  the  insurance 
company,  been  the  manager  of  Its  finances,  and  had  signed  and  indorsed 
its  paper  to  a  large  amount  as  its  president;  but  it  did  not  appear  that 
he  had  made  any  use  of  the  company's  name,  with  the  knowledge  of  the 
directors,  which  they  considered  as  binding  on  the  company,  except 
where  it  was  understood  that  it  received  the  proceeds  or  the  direct 
benefit  of  the  transaction.    Held — 1.    That  the  insurance  company  had 
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no  power  to  indorse  an  accommodation  note  for  a  third  party.  2.  That 
if  it  had  such  power,  yet  W,  as  its  president,  had  no  implied  authority 
from  the  facts  stated  to  sign  its  name  for  such  a  purpose. 

The  insurance  company  held  $76,000  of  a  million  dollars  first  mortgage 
bonds  of  the  railroad  company,  and  all  its  second  mortgage  bonds, 
amounting  to  $1,250,000,  as  collateral  security  for  a  large  indebtedness  of 
the  railroad  company.  The  latter  had  no  available  funds  to  pay  coupons 
of  its  first  mortgage  bonds  that  were  falling  due.  The  insurance  com- 
pany had  before  this  generally  provided  for  the  payment  of  the  coupons 
by  loaning  the  money  to  the  railroad  company ;  but  there  existed  no 
agreement  on  its  part  to  provide  for  the  payment  of  the  coupons  now 
f ailing  due.  One  C  was  nominally  the  maker  of  the  note,  though  it  was 
really  the  note  of  the  railroad  company.  W,  at  the  time  he  got  the 
note  discounted,  said  to  the  officers  of  the  bank  that  C  was  good,  that 
the  railroad  company  could  not  then  meet  its  coupons  but  he  hoped  it 
would  be  able  to  pay  the  note  when  due  from  earnings  of  the  road,  but 
that  if  not  paid  by  the  maker  or  the  railroad  company  the  insurance 
company  would  pay  it,  that  it  was  for  the  interest  of  the  insurance  com- 
pany to  have  the  coupons  paid  promptly  to  keep  up  the  credit  of  the 
bonds,  and  that  it  had  ample  security;  and  the  cashier  supposed  from 
this  that  the  discount  was  virtually  for  the  benefit  of  the  insurance  com- 
pany. Held  that  these  facts  were  not  sufficient  to  make  the  indorsement 
anything  else  than  an  accommodation  one. 

The  note  was  payable  to  the  order  of  the  railroad  company  and  was 
indorsed  by  tlie  insurance  company  before  the  indorsement  of  the  payee. 
Held  that  this  form  of  indorsement  under  our  law  was  notice  that  the 
insurance  company  was  not  an  indorser  for  value  or  in  the  regular 
course  of  business. 

No  steps  had  been  taken  to  collect  the  note  of  the  maker.  In  this  state  a 
blank  indorsement  by  a  third  party  has  a  definite  import,  namely,  that 
the  indorser  will  pay  the  note  if,  on  use  of  due  diligence,  it  is  not 
collected  of  the  maker. 

Our  law  in  this  respect  is  anomalous  and  often  operates  to  make  a  differ- 
ent contract  from  what  the  parties  intended,  but  it  is  too  well  established 
to  be  changed  except  by  legislation. 

There  is  no  distinction,  as  to  legal  effect,  between  an  indorsement  by  a 
third  person  for  the  better  security  of  the  payee,  and  such  an  indorse- 
ment for  the  purpose  of  getting  the  note  discounted  at  bank. 

There  was  no  room  for  an  equitable  estoppel  against  the  insurance  com- 
pany; the  plaintiffs  having  had  full  knowledge  of  the  facts,  and  having 
parted  with  nothing. 

Evidence  held  inadmissible,  to  show  that  it  was  the  usage  of  banks  to 
require  all  paper  discounted  to  be  commercial  paper,  and  all  persons 
indorsing  such  paper  to  be  bound  by  their  indorsements.  Such  evidence 
would  be  immaterial  unless  it  was  intended  by  it  to  substitute  a  contract 
implied  by  the  usage  of  banks  for  that  implied  by  law;  and  it  would  not 
be  admissible  for  that  purpose,  as  the  law  and  not  the  usage  of  banks 
determined  the  character  of  that  contract. 

And  held  that  the  testimony  of  W  was  not  admissible  for  the  plaintiffs, 
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that  when  he  indorsed  the  note  in  the  name  of  the  insurance  company 
he  intended  to  assume  for  it  the  ohligation  of  an  indorser  to  the  bank. 

The  legal  effect  of  the  indorsement  was  not  to  be  controlled  by  his  secret 
intent. 

Held  also  that  an  opinion  was  not  admissible  as  to  the  effect  of  the  non- 
payment of  the  coupons  of  the  first  mortgage  bonds  on  the  value  of  the 
second  mortgage  bonds.  This  was  a  matter  to  be  shown  by  facts,  from 
which  the  Jury  could  form  an  opinion  for  themselves. 

Held  also  that  evidence  as  to  the  condition  of  the  insurance  company  as 
to  solvency  at  the  time  the  note  was  discounted,  was  inadmissible.  The 
matter,  as  bearing  upon  the  necessity  of  indorsing  the  note  in  order  to 
obtain  money,  was  too  remote. 

The  court  had  power  to  require  the  plaintiffs,  if  they  claimed  from  the 
blank  indorsement  anything  different  from  the  contract  implied  by  law, 
to  write  over  it  the  contract  that  they  claimed. 

Such  a  requirement  is  proper  in  such  a  case  as  a  means  of  notifying  the 
adverse  party  what  contract  the  plaintiff  claims  to  have  been  made. 

AssxTMPSiT  on  an  indorsement  of  a  promissory  note  by 
the  defendants ;  brought  to  the  Superior  Court  in  Hartford 
County,  and  tried  to  the  court  on  the  general  issue  before 
OtUveTj  J.  The  declaration  contained  four  counts,  the  first 
describing  the  defendants  as  second  indorsers,  the  second  as 
first  indorsers,  and  the  third  as  makers ;  the  fourth  set  forth 
the  facts  attending  the  transaction  as  implying  a  promise 
to  pay  the  note.  The  following  facts  were  found  by  the 
court. 

The  note  on  which  the  suit  was  brought  was  as  follows: — 

**  $4,600.  Habtpord,  Nov.  1, 1876. 

Four  months  after  date  I  promise  to  pay  to  the  order  of 
the  Connecticut  Valley  Railroad  Company  forty-five  hun- 
dred dollars  at  the  ^tna  National  Bank,  value  received. 

Oltvbb  H.  Clark." 

The  note  was  indorsed  as  follows : — 

*  Charter  Oak  Life  Ins.  Co. 

by  J.  C.  Walkley,  President. 

"J.  C.  Walkley. 

"  Conn.  Valley  R.  R.  Co. 

by  J.  C.  Walkley,  President." 
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Before  the  trial  the  court,  on  motion  of  the  defendants, 
made  an  order  that  the  plaintifb  write  oyer  the  indorsement 
of  the  defendants  any  contract  which  they  claimed,  which 
differed  from  the  contract  implied  by  law.  The  facts  with 
regard  to  this  order  are  fully  stated  in  the  opinion.  The 
contract  written  over  the  indorsement  by  the  plaintiffs 
imder  this  order  is  stated  in  the  finding. 

The  note  was  executed  by  Clark  as  an  accommodation 
note,  and  by  him  delivered  to  Walkley,  as  president  of  the 
railroad  company,  and  he  made  the  indorsements  thereon  m 
above  stated,  for  the  purpose  of  getting  the  note  discounted 
at  the  plaintiffs'  bank,  and  the  plaintiffs  thereupon  dis- 
counted the  note  on  the  credit  of  the  indorsements  and  of 
the  maker. 

When  the  note  fell  due,  March  4th,  1876,  it  was  duly 
presented  to  the  maker  by  the  plaintiffs  at  their  banking 
house  and  payment  demanded,  but  neither  the  maker  nor 
the  railroad  company  paid  it.  Due  notice  of  the  demand 
and  non-payment  was  given  the  defendants. 

It  was  not  proved  nor  claimed  by  the  plaintiffs  that  they 
had  ever  taken  any  steps  to  collect  the  note  of  the  maker, 
nor  that  he  was  not  of  sufficient  ability  to  pay  it  when  it 
fell  due,  nor  that  it  could  not  have  been  collected  of  him 
by  the  use  of  due  diligence. 

The  plaintiffs  did  not  claim  that  Walkley  had  any  express 
authority  from  the  defendants  to  make  the  indorsement  in 
their  name,  but  claimed  that  he  had  an  implied  authority 
by  having  been  in  the  habit  of  indorsing  paper  and  other 
obligations,  as  president  of  the  company ;  and  I  find  that, 
from  1871  till  after  the  date  of  the  note  in  suit,  he  was  the 
acting  business  manager  of  the  defendant  company,  with 
the  knowledge  and  consent  of  its  directors,  and  signed  and 
indorsed  its  notes,  checks  and  other  obligations,  to  a  large 
amount,  as  its  president.  But  I  am  unable  to  find  that  he 
had  made  any  signature  or  indorsement  of  the  name  of  the 
company,  as  its  president,  to  any  paper  or  obligations  of  any 
kind,  with  the  knowledge  of  the  company,  or  of  its  officers, 
which  they  recognized  as  binding  on  it,  except  when  it  was 
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understood  that  the  defendant  was  to  receive  the  proceecte 
or  direct  benefit  thereof. 

Walkley  was  president  of  the  railroad  company  froa 
October  1st,  1869,  to  April,  1876.  He  was  also  president 
of  the  defendant  company  from  1858  to  April,  1876. 

The  plaintiffs  claimed  the  r^bt  to  prove  a  special  contract 
bj  the  indorsement  different  from  what  is  implied  by  law, 
and  by  order  of  the  court,  made  at  the  request  of  the 
defendants,  the  following  special  contract  was  written  over 
the  indorsement : — *^  On  default  of  payment  of  the  within 
note  according  to  its  tenor,  the  Charter  Oak  Life  Insurance 
Company,  on  due  demand  and  notice  of  dishonor,  promises 
to  pay  said  note  according  to  its  tenor  to  the  iBtna  National 
Bank  or  bearer."  But  I  do  not  find  that  such  special  con- 
tract was  made,  nor  any  contract  different  from  that  implied 
by  law. 

By  the  11th  section  of  the  defendants*  charter  it  is  pro- 
vided that  "all  policies  of  insurance  or  other  contracts, 
authorized  by  this  act,  may  be  made  with  or  without  the 
9eal  of  said  corporation,  and  shall  be  signed  by  the  president 
and  secretary,  and  being  so  signed  and  executed  shall  be 
binding  and  obligatory  upon  said  corporation  according  to 
the  true  intent  and  meaning  of  such  policies.'' 

At  the  time  the  note  above  described  was  executed  by 
Clark,  Walkley,  as  president  of  the  railroad  company,  and 
of  the  defendant  company,  and  also  individually,  executed 
and  delivered  to  Clark  an  agreement  in  writing  to  the  effect 
that  the  note  was  made  for  the  benefit  of  the  railroad 
company,  and  that  they  would  pay  it  at  maturity,  and 
wholly  save  liim  from  all  loss  thereon.  But  I  do  not  find 
that  this  agreement  was  made  by  Walkley  in  pursuance 
of  any  authority  from  the  defendant  company,  express  or 
implied,  and  it  was  not  proved  that  the  plaintiffs  bad  any 
knowledge  of  it  till  long  after  the  note  became  due. 

The  note  in  suit  is  a  renewal  in  part  of  one  made  and 
executed  by  Clark,  June  29th,  1875,  as  an  accommodation 
note  for  five  thousand  dollars,  payable  to  the  order  of  the 
Connecticut  Valley  Railroad  Company  at  the  plaintiff  bank, 
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four  months  after  date,  and  indorsed  precisely  in  the  same 
way  as  the  present  note.  At  the  time  the  original  note  was 
executed,  Walkley,  as  president  of  the  defendant  company, 
as  president  of  the  railroad  company,  and  individually, 
executed  and  delivered  to  Clark  an  agreement  of  the  same 
tenor  with  that  above  described. 

The  plaintiff  bank  discounted  the  note  June  80th,  1876, 
for  the  accommodation  and  benefit  of  the  railroad  company, 
although  the  cashier  supposed,  from  what  Walkley  said  to 
him  at  the  time,  that  it  was  virtually  for  the  benefit  of  the 
defendants,  and  was  to  be  used  by  the  railroad  company  for 
payment  of  the  coupons  of  the  first  mortgage  bonds. 

At  this  time  the  railroad  company  had  outstanding  one 
thousand  first  mortgage  bonds,  bearing  date  December  31st, 
1870,  each  of  the  denomination  of  one  thousand  dollars, 
payable  thirty  years  from  date,  with  interest  coupons 
attached  at  seven  per  cent.,  payable  on  the  first  day  of 
January  and  July  in  each  year.  These  bonds  at  this  time 
were  worth  about  ninety  per  cent.  The  railroad  company 
had  also  outstanding  second  mortgage  bonds  of  the  nominal 
value  of  $1,260,000 ;  but  their  real  value  was  not  proved. 

At  this  date,  June  80th,  1876,  the  railroad  company  was 
largely  indebted  to  the  defendants,  (how  much  was  not 
shown,)  for  which  the  defendants  held  all  the  second  mort- 
gage bonds,  and  had  held  a  large  amount  of  the  first  mort- 
gage bonds,  as  collateral  security. 

In  1871  the  defendants  borrowed  $280,000  of  the  Norwich 
Savings  Society,  and  with  the  consent  of  the  railroad  com- 
pany pledged  $380,000  of  the  first  mortgage  bonds  as 
collateral  security  therefor.  By  an  arrangement  of  all  the 
parties  all  these  bonds  except  seventy-six  had  been  disposed 
of  before  June  30th,  1876,  and  the  proceeds  applied  towards 
the  principal  and  interest  of  the  loan.  The  coupons  on  the 
seventy-six  bonds  were  not  paid  either  on  July  1st,  1875,  or 
January  1st,  1876,  and  in  June,  1876,  when  the  lien  was 
fully  paid  and  settled,  were  returned  to  the  defeiidants  with 
the  coupons  attached. 

Prior  to  June  80th,  1876,  the  defendants  had  generally 
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provided  for  the  payment  of  the  coupons  of  the  first  mort- 
gage bonds  by  loaning  the  money  to  the  railroad  company. 
But  I  do  not  find  that  there  was  any  agreement  between 
them  and  the  railroad  company  to  pay  the  coupons  falling 
due  July  1st,  1875, 

The  railroad  company,  at  this  time,  had  no  available  funds 
with  which  to  provide  for  the  payment  of  the  coupons  due 
July  1st,  1875;  and  the  defendants  at  this  time  were 
embarrassed  in  consequence  of  the  then  recent  failure  of 
Allen,  Stewart  &  Co.,  of  New  York,  with  which  company 
they  had  extensive  dealings.  The  coupons  due  July  Ist, 
1875,  amounted  to  $85,000. 

The  defendants  at  this  date  had  money  on  deposit  in  bank 
amounting  to  from  $145,000  to  $148,000,  and  it  was  not 
proved  that  they  had  any  payments  falling  due  at  that  time, 
although  their  expenses  and  obligations  were  very  large. 

At  the  time  the  plaintifik  discounted  the  five  thousand 
dollar  note,  June  80th,  1875,  Walkley  said  to  the  officers  of 
the  bank  that  the  maker  of  the  note  was  good ;  that  the 
railroad  company  could  not  then  meet  the  payment  of  the 
coupons  falling  due  July  1st,  1875,  yet  he  hoped  it  would 
be  able  to  pay  the  note  at  its  maturity  from  earnings  of  the 
road,  but  if  not  paid  either  by  the  maker  or  the  railroad 
company  the  defendants  would  pay  it ;  and  that  it  was  for 
the  interest  of  the  defendants  to  have  the  coupons  paid 
promptly  in  order  to  keep  up  the  value  and  credit  of  the 
bonds,  and  that  the  defendants  had  ample  security. 

At  this  time,  and  for  several  years  previously,  the  railroad 
company  kept  its  bank  account  with  the  plaintiffs.  The 
defendants  had  no  bank  account  with  the  plaintiffs,  but 
kept  their  account  at  other  banks.  The  plaintiffii  opened 
no  special  account  with  the  defendants  at  the  time  of  dis- 
counting the  note,  and  did  not  agree  to  pay  any  coupons 
with  the  proceeds  of  the  note,  and  did  not  in  fact  pay  any. 

At  the  time  this  note  was  discounted  the  account  of  the 
railroad  company  was  overdrawn  $5,086.87.  The  proceeds 
of  the  note  were  $4,868,84,  and  were  credited  to  the  general 
account  of  the  railroad  company,  leaving  still  an  overdraft 
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<rf  iS28.0B.  Walkley  said  to  the  cashier,  when  informed 
by  him  tiiat  the  note  had  been  discounted,  that  he  might 
place  it  to  the  credit  of  the  railroad  company,  and  that  the 
treasurer  of  that  company  would  want  to  check  out  some 
money  for  paying  coupons  on  the  first  mortgage  bonds ;  and 
on  July  1st,  1876,  the  railroad  company  was  allowed  by  the 
plaintiffs  to  overdraw  its  account  $8,859.70.  But  I  do  not 
find  that  any  portion  of  this  over-draft  came  directly  or 
indirectly  into  the  hands  of  the  defendants. 

Coupons  to  the  amount  of  $82,340  were  paid  on  the  first 
mortgi^  bonds  July  1st,  1876,  of  which  the  plaintiffs 
furnished  $8,000.  I  do  not  find  that  this  payment  affected 
the.  value  of  either  the  first  or  second  mortgage  bonds. 

During  the  trial  William  R.  Cone,  president  of  the  plain- 
tiff bank,  and  who  was  such  president  at  the  time  the  note 
in  suit  was  discounted,  being  called  by  the  plaintiffs  as  a 
witness,  was  asked  the  following  question: — "Will  you 
state  whether  or  not  the  note  in  suit  was  discounted  by 
your  bank  on  the  credit  of  the  Charter  Oak  Life  Insurance 
Company?  "  It  had  been  proved  on  the  trial,  and  admitted, 
tiiiat  when  the  original  note  was  discounted  Mr.  Cone  was 
absent  in  Europe,  and  had  no  personal  knowledge  of  what 
was  said  or  done  at  that  time,  and  that  when  the  renewal 
note  in  suit  was  discounted,  nothing  was  said  except  that 
the  new  note  was  a  renewal  of  the  old  one  in  part.  The 
defendants  objected  to  the  question  on  the  ground  that  the 
witness  should  be  allowed  to  state  only  what  was  said  or 
done  at  or  before  the  time  of  the  discount,  and  the  court 
mstained  the  objection. 

The  plaintiffs  also  offered  to  prove  by  Mr.  Cone  that  it  is 
the  custom  and  usage  of  banks  generally  to  require  all 
paper  discounted  by  them  to  be  bankable  or  commercial 
paper,  and  all  persons  indorsing  the  same  to  be  bound 
thereby.  On  objection  of  the  defendants  the  court  exclu- 
ded the  evidence. 

The  plaintiffs  asked  Mr.  Walkley,  who  presented  the  note 
in  suit  for  discount,  to  state  whether  or  not,  when  the  note 
was  discounted,  it  was  his  purpose  to  make  a  contract 
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between  the  insurance  company  and  the  bank.  The  defen- 
dants objected  to  the  question  on  the  ground  that  the 
witness  should  be  allowed  to  state  only  what  wtm  said  or 
done  at  the  time  of  the  discount,  and  that  his  secret  or 
unexpressed  purpose  was  not  admissible.  It  not  being 
claimed  that  the  purpose  was  communicated  at  the  timd, 
the  court  excluded  the  evidence. 

John  W.  Stedman  was  called  as  a  witness  by  the  plain- 
tiffs, and  after  testifying  that  he  was  insurance  commissioner 
in  1874,  and  part  of  the  year  1875,  was  asked  the  following 
question: — "What  was  the  condition  of  the  defendant 
company,  as  to  solvency,  between  January  and  May,  1875?  " 
The  defendants  objected  to  the  question,  on  the  ground 
that  the  witness  could  not  state  his  mere  opinion  or  the 
conclusions  to  which  he  had  come,  from  the  examination  he 
had  made  of  the  company,  unless  accompanied  with  the 
facts  upon  which  that  conclusion  was  based.  The  court 
sustained  the  objection. 

The  plaintiffs  asked  Walkley  the  following  questioA : — 
«*  Whether  or  not,  when  you  indorsed  the  note  for  the  Charter 
Oak  Life  Insurance  Company,  you  intended  to  assume  the 
obligation  of  an  indorser  to  the  bank?"  The  defendants 
objected  to  the  question  on  the  gpround  that  the  unoommu- 
nicated  intent  of  the  witness  could  not  avail  unless  evi* 
denced  by  what  was  said  or  done  at  the  time.  It  not  being 
claimed  that  his  intent  was  communicated  at  the  time,  the 
court  sustained  the  objection. 

The  plaintiffs  offered  to  show  by  Walkley  that  the  non- 
payment of  the  coupons  of  the  first  mortgage  bonds  due 
July  1st,  1875,  would  have  greatly  diminished  the  value  of 
these  bonds  and  would  have  rendered  the  second  mortgage 
bonds  of  little  or  no  value.  The  defendants  objected  to 
this  question  on  the  gpround  that  it  called  for  the  opinion  of 
the  witness,  who  did  not  profess  to  be  an  expert  in  such 
matters,  and  who  claimed  no  special  knowledge  or  means  of 
judging  of  such  probable  effect*  The  court  sustained  the 
objection. 

The  plaintiflb  offered  Mr.  Cone,  the  president  of  the  baidci 


Digitized  by  VjOOQ  W  | 

^ J 


176  HARTFORD  DISTRICT. 

^tna  Nat  Bank  v.  Charter  Oak  Life  Ins.  Go. 

to  show  that  Samuel  H.  White,  secretary  and  treasurer,  and 
a  director  of  the  defendant  company,  after  the  note  in  suit 
was  given,  and  before  it  fell  due,  said  to  him  as  such  presi- 
dent, that  the  indorsement  of  the  note  by  Walkley  as 
president,  was  a  binding  obligation  on  the  defendant  com- 
pany, and  promised  that  it  should  be  paid  by  the  company 
when  it  fell  due.  It  was  proved  and  admitted  that  at  the 
time  the  original  and  renewal  notes  were  discounted  White 
was  absent  in  Europe,  and  it  was  not  proved  or  claimed 
that  he  had  any  personal  knowledge  of  the  circumstances 
under  which  the  discounts  were  made.  On  objection  of  the 
defendants  that  it  did  not  appear  that  Whit«  had  any 
authority  to  bind  them  by  his  admissions,  the  court  exclu- 
ded the  evidence. 

The  plaintiffs  claimed,  as  a  matter  of  law,  that  on  the 
facts  found  the  defendants  were  estopped  to  assert  that  the 
contract  was  ultra  virea^  and  that  Walkley  had  no  authority 
to  make  the  indorsement,  but  the  court  did  not  so  rule. 

Upon  these  facts  the  court  rendered  judgment  for  the 
defendants.  The  plaintiffs  moved  for  a  new  trial  for  errors 
in  the  rulings  of  the  court,  and  also  filed  a  motion  in  error. 

ff.  Willey  and  (7.  J.  Cole^  in  support  of  the  motions. 

1.  Mr.  Walkley  was  authorized  by  the  insurance  com- 
pany to  make  the  indorsement  on  the  note,  and  the  act  was 
the  act  of  the  company.  When  one  has  the  actual  charge 
and  management  of  the  business  of  a  corporation  with  the 
knowledge  of  the  members  and  directors,  this  is  evidence  of 
his  authority,  without  showing  any  vote  or  other  corporate 
act  constituting  him  the  agent  of  the  corporation,  and  the 
company  will  be  bound  by  his  contracts  made  on  their 
behalf  within  the  apparent  scope  of  the  business  thus 
intrusted  to  him.  A.  &  A.  on  Corp.,  §  288 ;  Goodwin  v. 
Union  Screw  Oo.^  84  N.  Hamp.,  878;  Northern  Central 
Railroad  Co.  v.  Bastian,  15  Md.,  494;  Lester  v.  TFeJJ,  1 
Allen,  34 ;  Fay  v.  Noble,  12  Gush.,  1 ;  Olcott  v.  Tioga  B.  B. 
Co,,  27  N.  York,  546 ;  Perry  v.  Simpson  Waterproof  Manfg. 
Co^  87  Conn.,  584.    Corporations  may  make  themselves 
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liable  on  instruments  executed  in  a  different  mode  from 
that  provided  in  their  charter.  Bulkley  v.  Derby  Fishing 
Co.,  2  Conn.,  252;  White  v.  DerJy  Fishinff  Co.,  id.  260; 
Topping  v.  Bickford,  4  Allen,  120.  White,  the  secretary 
and  treasurer,  was  absent  in  Europe  when  the  note  in  suit 
and  the  original  note  were  given  and  indorsed,  so  that  there 
was  no  person  but  Walkley  who  had  any  pretence  of 
authority  to  sign  notes  or  make  indorsements  for  the 
oompany. 

2.  The  writing  on  the  back  of  the  note,  "  Charter  Oak 
Life  Ins.  Co.,  by  J.  C.  Walkley,  Pros.,"  was  an  indorsement 
in  the  commercial  sense,  and  not  a  guaranty.  The  purpose 
for  which  the  indorsement  was  made,  was  not  to  become  a 
surety  for  the  maker,  but  "  it  is  found  that  Walkley  made 
the  indorsement  for  the  purpose  of  getting  the  note  di9- 
«ounted  at  the  plaintiffis'  bank,  and  the  plaintiffs  thereupon 
discounted  the  note  on  the  credit  of  the  indorsements  and 
of  the  maker.  Clark  was  an  accommodation  maker;  it 
was  80  understood  and  agreed  by  the  railroad  coitipany  and 
the  insurance  company,  they  giving  him  their  written  guar- 
anty to  pay  the  note  at  maturity.  They  could  not  have 
understood  that  they  contracted  to  pay  the  note  only  after 
the  payee  or  holder  had  exercised  diligence  to  collect  the 
same  of  the  maker.  The  law  of  Connecticut  is  unquestion- 
ably settled,  that  ^^  the  indorsement  in  blank  of  a  negotiable 
note  by  a  third  person  for  the  better  iecurity  of  the  payee, 
implies  a  contract  on  the  part  of  the  indorser  that  the  note 
is  due  and  payable  according  to  its  tenor,  that  the  mak^ 
shall  be  of  ability  to  pay  it  when  it  comes  to  maturity,  and 
that  it  is  collectible  by  the  use  of  due  diligence.  Perkins 
v.  CatUn,  11  Conn.,  223;  LaffUn  v.  Pomeroy,  id.,  446; 
ReoMom  v.  Sherwood,  26  id.,  441.  All  these  are  cases  where 
the  indorsement  was  made,  not  for  the  purpose  of  getting 
4he  note  discounted  at  bank,  but  as  surety  for  the  maker 
ior  the  better  security  of  the  payee.  In  Cane.  v.  Spavlding^ 
'24  Conn.,  578,  the  court  held  that  the  contract  could  be 
«hown,  and  that  a  name  on  the  back  of  the  note  written 
before  the  payee  could  be  shown  not  to  have  been  placed 
Vol.  l.— 12 
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there  as  surety  for  the  payee,  but  to  enable  the  payee  to 
obtain  the  note  to  be  discounted  at  bank,  and  so  he  was 
treated  as  indorser  and  not  as  guarantor.  Both  the  defen- 
dants and  the  plaintiffs  understood  it  to  be  an  indorsement 
in  the  commercial  sense,  and  treated  it  as  such.  There  is 
no  law  in  Connecticut  which  conflicts  with  the  following 
rule  laid  down  in  Rey  v.  Simpson^  22  How.,  341 : — "  If  the 
note  was  intended  for  discount,  and  he  put  his  name  on  the 
back  of  it  with  the  understanding  of  all  the  parties  that 
his  indorsement  would  be  inoperative  until  it  was  indorsed 
by  the  payee,  he  would  then  be  liable  only  as  second 
indorser  in  the  commercial  sense."  See  also  Good  v. 
MaHin,  95  U.  S.  Reps.,  90. 

8.  The  insurance  company  was  an  indorser  for  value, 
not  an  accommodation  indorser.  "An  accommodation  bill 
is  a  bill  to  which  the  acceptor,  drawer,  or  indorser,  as  the 
case  may  be,  has  put  his  name  without  consideration  for  the 
purpose  of  benefiting  or  accommodating  some  other  party 
who  is  to  provide  for  the  bill  when  due."  Byles  on  Bills, 
100.  There  was  a  consideration  for  the  indorsement,  and 
the  indorser  agreed  to  provide  for  the  note  when  it  became 
due.  The  court  has  found  that  "  the  cashier  of  the  plaintiff 
bank  (at  the  time  the  original  note  was  discounted)  sup- 
posed, from  what  Walkley  said  to  him  at  the  time,  that  it 
was  virtually  for  the  benefit  of  defendants,  and  was  to  be 
used  by  the  railroad  company  for  the  payment  of  coupons 
of  the  first  mortgage  bonds."  Also  that  Walkley  said  at 
the  same  time  to  the  officers  of  the  bank,  "  that  the  maker 
of  the  note  was  good,  that  the  railroad  company  could  not 
then  meet  the  payment  of  the  coupons  falling  due  July  1st, 
1875,  yet  he  hoped  it  would  be  able  to  pay  the  note  at  its 
maturity  from  earnings  of  the  road ;  but  if  not  paid  either 
by  the  maker  or  railroad  company  the  defendants  would 
pay  it ;  that  it  v)a%  for  their  interest  to  have  the  coupons  paid 
promptly  in  order  to  maintain  the  credit  of  the  bonds^  and 
that  the  defendants  had  ample  security,^*  The  insurance 
company  in  1870  and  1871  was  doing  a  large  business,  and 
was  in  .receipt  tof  large  sums  of  money  from  premiums  paid« 
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It  was  its  right  and  duty  to  invest  these  funds,  and  it  did 
invest  a  large  amount  in  the  bonds  of  the  Connecticut 
Valley  Railroad;  they  took  a  large  amount  of  its  first 
mortgage  bonds,  and  all  of  its  second  mortgage  bonds, 
$1,250,000,  in  payment  of  or  as  security  for  advances  made 
and  to  be  made  to  the  railroad  company.  There  was  no 
question  as  to  the  legal  right  of  the  insurance  company  to 
invest  its  funds  in  this  manner,  and  prior  to  June  80th, 
1875,  it  had  generally  provided  for  the  payment  of  the 
coupons  of  the  first  mortgage  bonds  by  loaning  the  money 
to  the  railroad  company.  The  insurance  company  found 
itself  from  these  investments  on  that  day  the  owners  of 
$76,000  in  first  mortgage  bonds,  and  $1,250,000  in  second 
mortgage  bonds,  and  it  was  bound  to  do  what  a  prudent 
individual  would  do  to  protect  its  interest  in  these  bonds. 
The  interest  coupons  of  the  first  mortgage  bonds  (there 
were  $1,000,000  of  these  bonds  outstanding)  were  due 
July  1st,  1875;  if  not  paid  it  was  certain  that  the  first 
mortgage  bonds  would  decliue  in  value,  and  the  second 
mortgage  bonds  become  of  no  value  in  the  market ;  and  if 
the  first  mortgage  coupons  were  not  paid  in  six  months  the 
treasurer  of  the  state  would  take  possession  of  the  road, 
and  if  not  paid  within  the  year  the  road  would  be  fore- 
closed and  the  second  bonds  become  entirely  worthless. 
The  railroad  company  had  no  funds  to  pay  the  interest 
coupons,  and  the  insurance  company  was  embarrassed  in 
consequence  of  the  then  recent  failure  of  Allen,  Stevena  & 
Co.,  with  which  company  it  had  extensive  dealings.  In 
these  circumstances  it  could  not  spare  the  money  to  pay  the 
interest,  and  Walkley,  as  its  president,  obtained  the  accom- 
modation note  of  Clark,  and  it  was  indorsed  by  the  insur- 
ance company  to  procure  money  at  the  plaintiff  bank  to  pay 
the  interest,  and  the  money  was  obtained  by  means  of  the 
indorsement,  and  was  applied  to  pay  the  interest,  and 
thereby  the  value  of  the  bonds  was  kept  up  in  the  market. 
Would  an  intelligent  business  man  have  done  otherwise? 
And  is  there  anything  in  the  charter  of  the  insurance  com* 
pany,  or  any  law,  which  would  prevent  it  from  protecting 
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its  property  from  deterioration  and  loss.  We  say  then  that 
it  was  not  an  accommodation  indorsement. 

4.  The  indorsement  was  not  ultra  vires.  A  corporation 
may  transact  all  such  business  and  make  all  such  contracts, 
where  ancillary  to  its  primary  business,  as  may  be  transac- 
ted and  made  by  ordinary  individuals  under  similar  circum- 
stances. Brown  v.  Winninmmet  Co.y  11  Allen,  834; 
Milledge  V.  Boston  Iron  Co.^  5  Cush.,  175;  Converse  V. 
Horwieh  ^  JV.  F.  TVansportation  Co,y  88  Conn.,  180 ;  JR<nU 
road  Co.  v.  Howard^  7  WalL,  412 ;  Thompson  v.  Lambert^ 
44  Iowa,  289. 

5.  If  the  indorsement  was  ultra  vires^  the  defendants 
are  estopped  from  denying  their  liability.  They  procured 
the  note  to  be  discounted  on  the  representation  that  their 
interest  would  be  promoted  thereby,  that  they  would  pay 
it,  and  that  they  had  ample  security ;  and  it  was  discounted 
by  the  plaintiffs  in  good  faith  on  the  credit  of  their  indorse- 
ment and  representations.  State  Board  of  Agriculture  v. 
Citizens^  SPreet  Raihvay  Co.^  47  Ind.,  407 ;  Zalriskie  v.  C. 
G.  ^  C.  R.  R.  Co.,  23  How.,  881 ;  Madison  ^c.  R.  R.  Co.  v. 
iforwich  Savings  So.,  24  Ind.,  457 ;  Monument  Nat.  Bh.  v. 
Qiohe  Works,  101  Mass.,  57 ;  Bissell  t.  Michigan  Southetn 
R.  R.  Co.,  22  N.  York,  258 ;  Perry  v.  Simpson  Waterproof 
Mamf.  Co,,  87  Conn.,  520;  Oil  Creek  ^c.  R.  B.  Co.  v.  Penn. 
TranspoHation  Co.,  88  Penn.  St.,  160 ;  Bradley  v.  Ballard^ 
55  m.,  418 ;  Thompson  v.  Lambert,  44  Iowa,  289 ;  Pierce  on 
Ittttlroads,  516  to  519,  and  cases  there  cited.  It  is  a  familiar 
principle  thftt  "  where  a  party  has  by  his  declarations  orcon- 
dnbt  induced  another  to  act  in  a  particular  manner,  he  will 
not  afterwards  be  permitted  to  deny  the  truth  of  his  admis- 
firidn  if  tii6  consequence  would  be  to  work  an  injury  to  sucfti 
oth^t  person."  Bezell  r.  Oddl,  8  Hill,  215;  Pall  River 
Itat.  Bank  y.  Buffington,  97  Mass.,  498. 

6.  If  it  should  be  held  that  by  the  peculiar  law  of  Coil- 
necticut,  (and  it  would  be  law  different  from  that  of  any 

*Aher  state)  this  was  a  guaranty  and  not  a  commerdiEil 
'iMbfeement,  the  plaintitfis  will  be  entitled  to  recover  on  the 
7iMirfii  count  of  the  declaration ;  fdr  it  would  be  a  guaranty 
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of  an  accommodation  note^  and  there  was  no  obligation  on 
the  part  of  the  holder  to  use  diligence  to  collect  it  of  the 
maker,  for  the  reason  that  the  guarantor,  having  agr^d 
with  the  maker  to  save  him  harmless  from  the  payment  of 
the  note,  can  suffer  nothing  from  the  laches  of  the  bolder 
in  not  pursuing  his  remedy  against  the  maker.  Edwards  p^ 
Bills,  454,  638 ;  Mechanic9  Bank  v.  &ri$wold,  7  Wend.,  168; 
JSvans  V.  Norris^  1  Ala.,  511 ;  Torrey  v.  Fo%%^  40  Maine,  74, 
80;  Sharp  v.  Bailey^  9  Barn.  &  Cress.,  44.  The  Ixability 
of  the  guarantor  continues  unless  he  can  show  that  he  bsus 
sustained  prejudice  by  reason  of  the  failure  of  the  holder  Ijo 
collect  of  the  maker. 

7.  The  orders  as  to  designating  the  count  yelied  on,  and 
writing  the  contract  claimed  over  the  indorsement,  were 
erroneous.  It  is  the  right  of  a  plaintiff  to  set  forth  his 
cause  of  action  in  different  counts,  and  the  court  has  ao 
i^uthority  to  order  that  he  shall  designate  the  count  on 
which  he  relies ;  for  the  purpose  of  different  counts  i?  '*  to 
accommodate  the  statement  of  the  cause  as  far  as  may  h^  to 
the  possible  state  of  the  proof  to  be  exhibited  on  the  trial, 
to  guard,  if  possible,  against  the  hazard  of  the  proof's  v^u:y- 
i^  materially  from  the  statement  of  the  cause  of  action,  QO 
that  if  one  or  more  of  the  several  counts  should  not  be 
adapted  to  the  evidence  some  other  of  them  may  be  so." 
Gould  PL,  ch.  4,  sec.  4.  There  is  no  confusion  or  uncer- 
t9.inty  as  to  the  claims  set  forth  in  the  different  counts  of 
the  declaration.  The  case  of  Cattle  v.  Candecy  16  Conn., 
223,  differs  materially  from  the  present  case. 

8.  The  court  erred  in  excluding  the  testimony  of  Mr. 
Cone,  president  of  the  plaintiff  bank,  "  that  it  is  the  usage  of 
banks  generally  to  require  all  paper  discounted  by  them  tp 
be  bankable  or  commercial  paper,  and  all  persons  indorsing 
the  same  to  be  bound  thereby."  He  was  an  expert,  qualified 
to  testify  to  the  usage  of  banks,  and  it  was  evidence  to 
show  that  the  -Etna  Bank  understood  that  the  writing  on 
the  back  of  the  note  was  an  indorsement  in  the  commercial 
sense.  By  showing  this,  and  that  Walkley  for  the  insur- 
ance company  understood  and  intended  it  as  an  indorsement. 
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we  show  that  the  minds  of  the  parties  met  and  that  the 
contract  was  a  contract  of  indorsement  and  not  a  guaranty. 
It  was  admissible  because  commercial  custom  and  usage 
govern  and  control,  and  the  contract  is  presumed  to  be 
made  in  accordance  with  the  usage.  Yeaton  v.  Bank  of 
Alezandridf  5  Cranch,  51 ;  Renner  v.  Batik  of  Columbia^  9 
Wheat.,  688 ;  MilU  v.  Bank  of  U.  States,  11  id.,  431. 

9.  The  court  erred  in  not  admitting  the  testimony  of 
Mr.  Stedman,  the  insurance  commissioner,  as  to  the  condi- 
tion of  the  insurance  company  as  to  solvency,  between 
January  and  May,  1875.  It  was  excluded  on  the  ground 
that  the  witness  could  not  state  his  mere  opinion  or  conclu- 
sions to  which  he  had  come  from  the  examination  he  had 
made  of  the  company,  unless  accompanied  with  the  facts 
upon  which  that  conclusion  was  based.  This  ruling  would 
have  been  correct  had  he  not  been  an  expert,  but,  being  an 
expert,  his  testimony  was  admissible.  1  Greenl.  Ev.,  §  440. 
This  testimony  was  material. 

10.  The  court  erred  in  excluding  the  testimony  of  Mr. 
Walkley  on  the  question  whether  he  intended  to  assume 
for  the  insurance  company  the  obligation  of  an  indorser  to 
the  bank,  when  he  indorsed  the  note.  The  question  waa 
admissible  for  the  purpose  of  showing  that  the  defendants, 
by  their  president,  undei*stood  and  intended  the  indorse- 
ment to  be  a  commercial  indorsement,  and  not  a  guaranty. 
Thunton  v.  Cornell,  38  N.  York,  231;  Fisk  v.  Chester,  8 
Gray,  606 ;  Skidmore  v.  Clark,  47  Conn.,  20. 

11.  The  court  erred  in  not  permitting  Mr.  Walkley  to 
testify  that  the  non-payment  of  the  first  mortgage  coupons 
due  July  1st,  would  have  greatly  diminished  the  value  of 
the  first  mortgage  bonds,  and  have  rendered  the  second 
mortgage  bonds  of  little  or  no  value.    1  Greenl.  Ev.,  §  440. 

A.  P.  Hyde  and  C,  E.  Gross,  contra. 

Stoddard,  J.*    The  defendant  is  a  life  insurance  com- 

*  In  this  case  Judges  Ain>BKW8  and  Stoddard,  of  the  Superior  Court 
•at  in  the  places  of  Judges  Cabpsntbb  and  Pabdbb,  who  were  disquali- 
fied by  interest. 
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pany,  with  no  unusual  powers  respecting  the  subject  of  this 
action.  A  judgment  is  demanded  against  it  grounded  upon 
an  indorsement  made  in  its  name  upon  an  accommodation 
note.  The  note  was  made  by  one  Oliver  H.  Clark,  for  the 
accommodation  of  the  Connecticut  Valley  Railroad  Com- 
pany, was  made  payable  to  the  order  of  the  railroad  com- 
pany and  bore  the  following  indorsements : — "  The  Charter 
Oak  Life  Ins.  Co.,  by  J.  C.  Walkley,  President."  "J.  C. 
Walkley."  *'The  Conn.  Valley  Railroad  Co.,  by  J.  C. 
Walkley,  President."  The  note  was  discounted  by  the 
plaintiff  bank  and  the  proceeds  placed  by  the  plaintiff,  by 
direction  of  Walkley,  to  the  credit  of  the  railroad  company 
upon  the  books  of  the  bank.  When  the  discount  of  the 
original  note  (the  note  in  suit  being  a  renewal,)  was  made 
the  railroad  company  had  overdrawn  its  account  with  the 
plaintiff,  and  after  applying  the  proceeds  of  the  discount 
upon  that  account  there  still  remained  an  overdraft  of 
1223.03. 

It  is  not  claimed  by  the  plaintiff  that  there  is  any  express 
authority  in  the  charter  of  the  defendant  to  authorize  the 
use  of  its  name  by  way  of  accommodation  indorsement  to 
pay  the  debts  or  to  raise  money  for  the  use  of  the  railroad 
company,  nor  that  the  indorsement  in  question  was  made 
by  any  express  authority  of  the  board  of  directors  of  the 
defendant  corporation*  Of  course  it  is  entirely  clear  that  the 
Charter  Oak  Life  Insurance  Company  was  not  chartered  to 
pay  the  debts,  or  to  raise  money  for  the  use,  of  the  Connec- 
ticut Valley  Railroad  Company,  and  that  any  use  of  its 
name  by  any  agent  by  way  of  accommodation  indorsement 
to  that  end  is  wholly  unwarrantable,  illegal,  and  ultra  vires.  ' 
The  plaintiff  having  discounted  such  accommodation  paper, 
and  appropriated  the  'proceeds  to  the  payment  of  a  pre- 
existing indebtedness  of  the  railroad  company,  must  hold 
the  indorsement  in  question  subject  to  all  the  ordinary  limi- 
tations upon  the  power  of  an  agent  of  such  a  corporation  to 
use  the  name  of  the  principal. 

Two  considerations  are  urged  by  the  plaintiff  to  avoid 
the  application  of  that  salutary  principle  which  forbids  an 
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agent  of  a  corporation  to  use  its  property  for  ends,  purposes' 
and  objects  foreign  to  the  intent  of  the  incorporating  act. 

First,  it  is  contended  that  the  indorsement  of  the  defen* 
dant  was  made  by  a  person  having  general  authority  to  use: 
the  name  of  the  defendant  corporation  by  way  of  indorse* 
laent  without  restriction ;  secondly,  that  the  indorsement  in 
question  was  not  an  accommodation  indorsement,  but  wa» 
for  value  and  in  regular  course  of  business. 

Relative  to  the  first  contention,  the  case  states  that  the 
indbrsement  was  made  by  J.  C.  Walkley,  who  was  president 
o|  the  life  insurance  company  from  1853  and  of  the  railroad 
oompany  from  1869,  to  April,  1876,  and  that  ^'  the  plaintiff 
did  not  claim  that  Walkley  had  any  express  authority  from, 
the  defendant  to  make  the  indorsement  as  president  of  the* 
defendant  company,  but  claimed  that  he  had  an  implied 
authority  by  having  been  in  the  habit  of  indorsing  paper 
and  other  obligations  as  president  of  that  company;  and 
from  1871  till  after  the  date  of  the  note  in  suit,  he  was  the 
acting  business  manager  of  the  defendant  company,  with 
the  knowledge  and  consent  of  its  directors,  and  signed  and 
indorsed  notes,  checks  and  other  obligations  of  the  defen-* 
dant  to  a  large  amount  as  its  president.  But  the  court  ia 
unable  to  find  that  he  had  mad»  any  signature  or  indorse- 
ment of  the  name  of  the  company,  as  its  president,  to  any 
paper  or  obligations  of  any  kind  with  the  knowledge  of  the 
defendant  company  or  of  its  officers,  which  they  recognised 
as  binding  on  it,  except  when  it  was  understood  that  the 
defendant  was  to  receive  the  proceeds  or  direct  benefii 
thereof."  This  finding  of  the  court  below  disposes  of  tbim 
claim  of  the  plaintiff.  As  president  and  general  manager 
of  the  defendant  corporation  there  is  nothing  in  his  acts  ei 
otherwise  to  show  that  Walkley  was  invested  with  power  ta 
use  the  name  of  the  defendant  except  to  promote  the  piir- 
poses  of  its  creation  and  in  regular  course  of  its  business. 
Being  permitted  to  sign  and  indorse  the  defendant's  name 
upon  paper  in  cases  where  it  '*  was  to  receive  the  proceeds^ 
or  direct  benefit  thereof,*'  does  not  empower  such  agent  to 
indorse  accommodation  paper  to  pay  the  debts  of  a  third 
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party.     Perry  v.  Simpson  Waterproof  Manf,  Co.^  87  Conn., 
534 ;  Stjoazey  v.  Union  Manf.  Co.^  42  id.,  559. 

It  is  also  said  by  the  plaintiff  that  this  indorsement  was 
for  value,  in  the  regular  course  of  business,  and  therefore 
that  the  act  of  Walkley  in  making  the  indorsement  was 
authorized.  And  in  this  relation  it  is  found  that  the  defiBn* 
dant  held  the  amount  of  $76,000  of  an  issue  of  a  million 
dollars  of  first  mortgage  bonds  of  the  railroad  company,  and 
all  its  second  mortgage  bonds,  amounting  to  $1,250,000,  as 
collateral  security  for  a  large  indebtedness  to  the  defendant 
from  the  railroad  company ;  the  amouot  of  which  indebted- 
ness is  not  found.  The  interest  coupons  of  the  first  mort- 
gage bonds  were  due  July  Ist,  1875 ;  the  railroad  company 
at  this  time  had  no  available  funds  with  which  to  pay  them, 
and  the  defendant  was  embarrassed  by  the  failure  of  a  New 
York  concern  with  which  it  had  financial  dealings.  Prior 
to  June  30th,  1875,  the  defendant  had  generally  provided 
for  the  payment  of  the  coupons  by  loaning  the  railroad 
company  the  money,  but  it  is  not  found  that  there  existed 
any  agreement  on  the  part  of  the  defendant  to  pay  the 
coupons  due  July  1st,  1875,  or  to  providis  for  their  payment. 
Walkley,  at  the  time  of  the  discount  of  the  note,  said  to 
the  officers  of  the  plaintiff  that  the  maker  (Clark)  was 
good ;  that  the  railroad  company  could  not  then  meet  the 
pajonent  of  the  coupons,  but  that  he  hoped  it  would  be  able 
to  pay  the  note  at  its  maturity  from  earnings  of  the  road, 
but  if  not  paid,  either  by  the  maker  or  the  railroad  company, 
the  defendant  would  pay  it ;  that  it  was  for  the  interest  of 
the  defendant  to  have  the  coupons  paid  promptly  in  order 
to  keep  up  and  maintain  the  value  and  credit  of  the  bonds, 
and  that  the  defendant  had  ample  security.  The  cashier  of 
the  plaintiff  bank  supposed  from  what  Walkley  said  to  him 
at  the  time  the  note  was  discounted,  that  it  was  virtually 
for  the  benefit  of  the  defendant,  and  was  to  be  used  by  the 
railroad  company  in  payment  of  interest  coupons  of  the 
first  mortgage  bonds.  The  defendant  at  the  time  of  this 
discount  had  cm  deposit  in  bank  from  $145,000  to  $148,00^ 
Sttbjeot  to  check.    The  railroad  company  then  and  for  years 
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prior  thereto  kept  its  account  with  the  plaintiff;  the  defen- 
dant never  had  any  account  with  the  plaintiff,  did  not  agree 
to  pay  any  of  the  coupons,  and  did  not  pay  any.  Under  these 
circumstances,  there  being  no  contract  by  the  defendant  to 
pay  the  debts  of  the  railroad  company,  the  plaintiffs  claim 
that  the  indorsement  in  question  was  not  an  accommodation 
undertaking,  must  bo  based  upon  the  assumption  that  the 
bonded  indebtedness  of  the  railroad  company  had  in  some 
other  way  become  actually  the  debt  of  the  defendant,  and 
that  the  defendant  was  bound  to  pay  the  coupons,  for  under 
the  facts  disclosed  in  the  finding  it  certainly  was  not  for  the 
interest  of  the  defendant  to  pay  these  coupons.  Holding 
but  |{76,000  of  the  first  mortgage  bonds  as  collateral  security, 
there  could  be  no  other  object  in  paying  the  coupons  upon 
the  entire  issue  of  a  million  dollars  except  to  preserve  the 
speculative  value  of  the  entire  issue.  The  real  value  to  the 
defendant  of  the  $76,000  held  by  it  would  be  seriously 
impaired  by  the  payment  by  it  of  the  coupons  due  July  Ist, 
1876,  and  would  have  been  entirely  annihilated  by  its  pay- 
ment of  the  coupons  due  January  1st,  1876.  There  is 
nothing  to  found  this  claim  of  the  plaintiff^s  upon,  no  con- 
tract express  or  implied  on  the  part  of  the  defendant  to  pay 
the  debts  of  the  railroad  company,  and  no  facts  in  the  case 
to  warrant  the  inference  that  the  payment  of  these  interest 
coupons  would  affect  the  value  of  the  second  mortgage 
bonds  directly  or  indirectly.  Indeed  it  is  left  doubtful  by 
the  finding  whether  the  second  mortgage  bonds  had  any 
value  to  be  protected.  It  does  not  appear  that  they  had 
any  value  whatever.  And  without  further  touching  the 
question  of  the  power  of  this  defendant,  chartered  for  a 
special  purpose,  and  holding  its  funds  and  property  in  trust 
for  a  particular  object,  to  assume  as  principal  debtor  the 
payment  of  interest  coupons  to  the  extent  of  seventy  thou- 
sand dollars  a  year  for  the  purpose  of  protecting  the  market 
value  of  bonds  held  as  collateral  security  for  an  indefinite 
and  unascertained  sum,  is  is  sufficient  to  remark  that  this 
act  of  Walkley's  was  not  in  the  regular  course  of  business 
and  that  he  had  no  power  to  involve  the  defendant  corpora- 
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tion  in  such  obligations.  Further,  it  may  be  noted  that 
when  the  note  was  discounted  Walkley  said  to  the  officers 
of  the  plaintiff  bank,  ^Hhat  the  maker  of  the  note  was 
good,  *  *  that  he  hoped  the  railroad  company  would 
pay  the  note  at  its  maturity,  *  *  but  that  if  not  paid 
-either  by  the  maker  or  railroad  company  the  defendant 
would  pay  it."  Here  is  a  direct,  unequivocal  statement 
made  to  the  officers  of  the.  plaintiff  at  the  time  of  the  dis- 
count that  the  defendant  was  to  be  regarded  as  a  mere 
accommodation  indorser,  and  that  the  obligation  of  the 
defendant  was  not  to  be  relied  upon  except  upon  the  failure 
of  both  the  maker  and  the  railroad  company  to  pay  the 
note.  Again,  the  form  of  the  indorsement  of  the  defen- 
dants' name  upon  the  note  was  by  Connecticut  law  notice 
to  the  plaintiff  that  the  defendant  was  not  primd  facte  an 
indorser  for  value  or  in  regular  course  of  commercial 
business.    Hiddle  v.  Stevens^  82  Conn.,  387. 

These  considerations,  with  the  fact  heretofore  stated,  that 
the  proceeds  of  this  discounted  note  were  appropriated  by 
the  plaintiff  and  applied  in  payment  of  a  pre-existing 
indebtedness  from  the  railroad  company  to  the  plaintiff, 
make  further  comment  on  this  point  superfluous. 

Neither  is  there  anything  in  this  case  to  permit  the  appli- 
cation of  the  doctrine  of  equitable  estoppel.  The  plaintiff 
was  in  no  wise  misled ;  it  had  full  knowledge,  it  has  parted 
with  nothing. 

Another  consideration  exists  equally  conclusive  against 
the  plaintiff's  right  to  recover  in  this  action.  The  indorse- 
ment in  question  in  the  defendant's  name  is  a  blank  indorse- 
ment of  a  negotiable  note  by  a  person  not  a  party  to  that 
note.  In  Connecticut  such  an  indorsement  has  a  peculiar 
but  absolutely  settled  import.  It  is  found  that  no  contract 
different  from  that  implied  by  law  existed,  and  it  is  further 
found  as  follows : — "  It  was  not  proved  nor  claimed  by  the 
plaintiff  that  it  had  ever  taken  any  steps  to  collect  the  note 
of  the  maker,  nor  that  he  was  not  of  sufficient  ability  to 
pay  it  when  it  fell  due,  nor  that  the  same  could  not  have 
been  collected  of  him  by  the  use  of  due  diligence ; "  thus 
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negating  the  breach  of  the  contract  implied  by  law  from 
such  an  indorsement.  There  is  no  reason  why  this  rule  of 
law  should  not  govern  this  case.  It  is  true  that  it  is  found 
that  Walkley  at  the  time  the  note  was  made,  as  president  of 
the  railroad  company  and  of  the  defendant  company,  and 
individually,  executed  and  delivered  to  Clark,  the  maker,  a 
writing  to  the  effect  that  whereas  Clark  had  made  the  note 
to  the  order  of  the  railroad  company,  in  the  sum  of  1(4,500, 
for  the  benefit  of  the  railroad  company,  the  undersigned 
agreed  to  pay  the  note  at  maturity  and  save  Clark  from  all 
loss  thereon.  The  record  however  states  that  the  court 
^does  not  find  that  this  agreement  was  made  by  Walkley 
in  pursuance  of  any  authority  from  the  defendant  company, 
express  or  implied,  and  that  it  was  not  proved  that  the 
plaintiff  had  any  knowledge  of  it  till  long  after  the  note 
became  due."  This  is  an  attempted  use  by  Walkley  of  the 
defendant's  name  upon  an  agreement  declared  in  express 
terms  to  be  wholly  for  the  benefit  of  the  railroad  company. 
Wben  Clark  took  this  agreement  and  signed  the  note  he 
bad  full  koQwledge  that  it  was  a  scheme  to  pledge  the  credit 
and  property  of  a  life  insurance  company  to  secure  the 
payment  of  a  debt  of  a  railroad  company  without  consider- 
ation. This  was  manifestly  beyond  the  powers  of  Walkley, 
and  Clark  had  full  information  regarding  all  the  facts.  As 
the  defendant  compuiy  was  not  liable  on  this  agreement  to 
Clark,  the  plaintiff  certainly  has  no  rights  through  an  in- 
valid agreement  the  existence  of  which  was  unknown  to  it. 
Hie  plaintiff  undertakes  to  draw  a  distinction  between  such 
an  indorsement  by  a  third  person  ^^  for  the  better  security 
of  the  payee,"  and  such  an  endorsement  made  for  the 
^  purpose  of  getting  the  note  discounted  at  bank."  This 
distinction  is  without  foundation ;  no  substantial  reason  i^ 
suggested  to  support  it.  The  person  discounting  a  note  is 
practically  the  payee ;  the  nature  of  the  transaction  with 
reference  to  the  indorsement  is  the  same ;  in  the  one  ease 
tke  payee  named  in  the  note  refuses  it  unless  he  has  the 
indorsement  for  his  ^^  better  security,"  in  the  other  the 
penen  refuses  to  discount  the  note  for  the  same  reason. 
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Ifone  of  the  decided  cases  countenance  this  attempted 
distinction,  and  in  several  the  language  used  by  the  judges 
IS  inconsistent  with  its  existence.  By  way  of  illustration 
see  Middle  v.  Stevens^  32  Conn.,  387,  and  Holbrooh  v.  Camp^ 
88  id.,  24.  That  of  Cane  v.  Spaulding,  24  Conn.,  682-3,  cited 
by  the  plaintiff  counsel,  supports  no  such  distinction.  That 
case  merely  determines  the  real  and  true  relation  of  the 
parties  to  a  note,  presents  a  question  ojF  good  faith  as 
between  indorsers,  and  was  well  decided  conformably  to  the 
doctrine  since  laid  down  in  Dale  v.  Chear^  88  Conn.,  18,  and 
QraveB  y.  Johnson^  48  id.,  164,  and  in  similar  cases.  The 
&ct  is  that  in  the  state  of  Connecticut  the  rule  of  law 
applying  to  indorsements  of  this  character  is  no  part  of  the 
law  merchant.  See  remarks  of  Dutton,  J»,  in  Riddle  v. 
SteveTiB^  32  Conn.,  886.  The  rule  is  peculiar  to  our  state. 
^Emilient  judges  while  admitting  have  regretted  its  anoma- 
lous existence.  See  the  language  of  Waite,  J.,  in  Castle 
V.  Candee^  16  Conn.,  288,  and  of  Dutton,  J.,  in  Riddle  v. 
Stevens^  cited  above.  A  line  of  adjudications  from  the 
earliest  history  of  our  jurisprudence  to  the  present  time 
forbids  further  discussion  in  the  courts  as  to  the  existence 
of  this  peculiar  law,  and  warns  us  that  the  office  of  courts  is 
^JU8  dicer e  "  and  not  "^w*  dare ; "  to  interpret  law  and  not 
'to  make  law.  Although  it  may  be  that  in  the  vast  increase 
in  recent  years  of  commercial  intercourse  between  our  own 
and  other  states  and  countries,  this  rule,  confined  and  pecu- 
liar to  Connecticut,  operates  to  declare  a  contract  in  most 
instances  different  from  the  actual  intent  of  the  parties, 
relief  is  to  be  had  only  through  legislative  action. 

At  the  September  term,  1880,  of  the  Superior  Court,  the 
defendant  moved  for  an  ordfer  requiring  the  plaintiff  to  write 
OVBT  the  blank  indorsement  of  the  defendant  any  contract 
which  the  plaintiff  might  claim  to  prove  differing  from  that 
implied  by  law.  The  plaintiff  objected  to  the  making^of 
such  an  order.  The  court  howeve(r  made  the  following 
order :  **  The  plaintiff  htls  leave  to  amdnd  by  adding  a  new 
^CDxmt  on  or  before  January  15th,  1881,  and  at  the  same  time 
tcr  designate  the  count  on  which  it  relies,  or  in  the  alterna- 
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tive,  to  write  the  contract  which  it  claims  on  the  back  of  the 
note  over  the  indorsement  of  the  defendant."  In  compli- 
ance with  this  order  the  plaintiff,  on  the  14th  day  of  January, 
1881,  filed  the  following: 

^^^tna  National  Bank  t;.  Charter  Oak  Life  Ins.  Co. 
Hartford  County;  Supreme  Court. 

^^  In  the  above  entitled  cause  the  plaintiff,  in  compliance 
with  the  order  of  the  court,  but  protesting  that  said  order 
is  illegal  and  irregular,  hereby  gives  notice  that  it  intends 
to  claim  a  recovery  under  the  fourth  count  of  the  declara- 
tion,  but  does  not  hereby  waive  its  right  to  offer  evidence 
to  support  any  other  count  of  the  declaration,  and  does  not 
hereby  waive  its  right  to  recover  upon  any  other  count  of 
the  declaration  if  the  facts  warrant  such  recovery." 

At  the  September  term,  1881,  of  the  court,  at  the  comr 
mencement  of  the  trial,  the  plaintiff  upon  request  of  the 
defendant  refused  to  designate  any  one  count  of  the  declar- 
ation on  which  it  intended  to  rely,  and  the  plaintiff's  counsel 
read  to  the  court  the  whole  declaration,  consisting  of  four 
counts,  and  claimed  the  right  to  offer  evidence  under  each 
of  the  counts.  Thereupon  the  defendant  renewed  its 
motion,  and  the  court  required  the  plaintiff  to  write  over 
the  indorsement  on  the  note,  before  trial,  any  claimed  con- 
tract differing  from  the  one  implied  by  law  from  such 
indorsement.  This  last  order  was  in  strict  accordance  with 
the  rule  stated  iu  Castle  v.  Candee^  16  Conn.,  284,  and  with 
the  settled  practice  in  cases  of  this  character.  So  long  as 
the  plaintiff  relies  upon  the  contract  implied  by  law  the 
defendant  is  apprised  of  the  plaintiff's  claim,  but  when  he 
seeks  to  avail  himself  of  his  right  to  prove  another  and 
different  contract,  then,  in  the  language  of  the  court  in  the 
case  last  cited,  "  we  think  upon  the  principles  of  fair  trial 
that  it  is  the  duty  of  the  plaintiff,  if  required,  to  fill  up  the 
indorsement  before  trial  with  the  agreement  upon  which  he 
intends  to  rely  in  his  proof." 

It  is  unnecessary  to  determine  the  effect  of  the  order 
made  in  the  first  instance  as  limiting  the  right  of  a  plaintiff 
to  frame  his  declaration  with  different  counts  to  meet  the 
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exigency  of  his  proofs,  for  the  plaintiff  refused  to  conform 
to  the  order  at  the  trial.  That  order  was  then  abandoned 
and  a  new  order  made  upon  which  the  trial  proceeded.  The 
plaintiff  was  not  affected  by  the  original  order.  No  ques- 
tion is  here  presented  whether  in  a  proper  case  the  contract 
sought  to  be  proved  might  not  be  stated  alternatively. 
No  claim  was  made  that  the  plaintiff  was  uncertain  as  to 
what  precise  contract  its  evidence  would  tend  to  prove. 
The  plaintiff  simply  refused  to  inform  the  defendant  what 
agreement  it  claimed  the  defendant  had  made.  It  was  very 
proper  to  require  the  plaintiff  to  do  this. 

Several  questions  of  evidence  arose  upon  the  trial  and 
are  presented  by  the  record,  most  of  which  are  unimportant 
and  are  not  pressed.  Some  however  are  insisted  upon. 
William  R.  Cone,  president  of  the  plaintiff  bank,  was  offered 
as  an  expert  witness  "  to  prove  that  it  is  the  custom  and 
usage  of  banks  generally  to  require  all  paper  discounted  by 
them  to  be  bankable  or  commercial  paper,  and  all  persons 
indorsing  the  same  to  be  bound  thereby."  Unless  this 
evidence  was  offered  to  contradict  the  contract  implied  by 
law  from  such  blank  indorsement,  by  substituting  in  place 
of  the  contract  implied  by  law  a  contract  implied  from  the 
usage  and  custom  of  banks,  it  was  wholly  immaterial. 
Nothing  indicates  that  the  paper  was  not  ^^  bankable  or 
commercial,"  or  that  the  persons  indorsing  it  were  not 
**  bound  thereby."  The  persons  indorsing  the  note  are 
"  bound  thereby  "  according  to  the  rules  of  law  applying  to 
their  indorsement  and  in  no  other  way.  If  the  evidence 
was  offered  to  prove  that  banking  people  generally  do  not 
regard  such  blank  indorsement  as  importing  the  contract 
which  the  Connecticut  law  implies,  it  was  equally  immate- 
rial. Our  peculiar  rule  of  law  in  this  particular  did  not 
spring  into  existence  through,  nor  is  it  dependent  upon,  the 
understanding  and  custom  of  banks  generally. 

John  W.  Stedman,  the  insurance  commissioner,  was 
asked — *^What  was  the  condition  of  the  defendant  com-> 
pany  as  to  solvency?"  This  was  properly  excluded.  An 
inquiry  as  to  the  solvency  of  the  defendant  company  as 
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bearing  upon  the  necessity  of  indorsing  this  note  in  order 
to  obtain  money,  is  quite  remote  and  inconclusive.  And  if 
the  defendant,  was  commercially  insolvent,  that  fact  would 
not  invest  the  president  or  any  other  agent  with  peculiar 
power  to  use  its  funds  to  pay  the  debts  of  the  railroad 
company. 

J.  C.  Walkley  was  asked  whether,  when  he  indorsed  the 
note  for  the  Charter  Oak  Life  Insurance  Company,  he 
intended  to  assume  the  obligation  of  an  indorser  to  the 
^tna  bank.  This  question  was  properly  excluded  on  the 
ground  stated  in  the  ruling  of  the  court  below,  that  is,  that 
the  uncommunioated  and  unexpressed  intent  of  Walkley 
was  immaterial.  Besides  this  there  was  properly  no  ques^ 
tion  as  to  whether  he  in  fact  'intended  to  assume  the 
obligation  of  an  indorser."  The  controversy  was  as  to  the 
legal  effect  of  that  indorsement,  and  that  is  not  to  be  conr 
trolled  by  his  secret  intent.  His  opinion  was  also  properly 
excluded  as  to  the  effect  of  the  non-payment  of  the  intereat 
coupons  of  the  first  mortgage  bonds  upon  the  value  of  the 
second  mortgage  bonds.  If  this  was  material  to  the  issue, 
such  effect  could  not  be  shown  by  the  opinion  of  Walkley, 
not  accompanied  by  any  facts  upon  which  the  opinion  pro- 
.  Deeded.  There  is  nothing  to  indicate  that  the  witness  had 
any  special  knowledge,  or  indeed  that  the  subject  \^as  g£ 
a  character  upon  which  an  expert's  opinion  could  be  given. 
'  The  facts  being  shown  it  would  seem  that  the  court  could 
.  form  an  opinion  as  well  as  Walkley.  Such  opinion  at  the 
best  would  have  been  wholly  speculative. 

There  is  no  ground  for  a  new  trial,  and  no  error  in  the 
judgment  of  the  court  below. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME  COURT  OF  ERRORS. 

HELD  AT  NEW  HAVEN,  FOR  THE  OOUNTY  OF 
NEW  HAVEN, 

ON   THE   FIRST  TUESDAY   OP   JUNE,   1882. 

Present, 
Pabe:,  C.  J.,  Carpbntbb,  Pardee  and  Loomis,  Js. 


James  Smith  vs.  The  State. 

The  statute  (Gen.  Statutes,  p.  498,  sec.  1,)  diyides  the  crime  of  murder 
into  murder  in  the  first  and  second  d^rees,  and  provides  that  in  all  in- 
dictments for  murder  **  the  degree  of  the  crime  charged  shall  he  alleged." 
Held  not  necessary  that  the  indictment  should  set  out  the  facts  consti- 
tuting the  crime  murder  In  the  first  degree  as  distinguished  from  that  in 
the  second  degree,  hut  that  it  is  sufllcient  if,  after  stating  the  crime  in 
the  ordinary  common  law  form,  an  averment  he  added  that  the  prisoner 
did  thereby  commit  murder  in  the  first  degree. 

Writ  op  error  to  this  court  from  a  judgment  of  the 
Superior  Court  upon  an  indictment  for  murder.  The  plain- 
tiff in  error  was  found  guilty  of  murder  in  the  first  degree 
and  was  sentenced  to  be  executed.  The  indictment  was  as 
follows : — 

To  the  Honorable  Superior  Court  of  the  state  of  Connecti- 
cut, now  sitting  in  New  Haven,  within  and  for  the  county 
of  New  Haven,  on  the  first  Tuesday  of  January,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and 
eighty-one : 

The  grand  jurors  within  and  for  said  county,  on  their 
oaths  present  and  inform  that  James  Smith,  of  the  town  of 
Vol.  l.— 13 
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Derby,  in  said  county  of  New  Haven,  on  the  twenty-third 
day  of  December,  in  the  year  one  thousand  eight  hundred 
and  eighty,  with  force  and  arms  at  said  town  of  Derby,  in 
and  upon  the  body  of  one  Daniel  J.  Hayes,  of  said  Derby, 
in  the  peace  then  and  there  being,  feloniously,  wilfully  and 
of  his  malicQ^  aforethought,  did  make  an  assault,  and  that 
the  said  James  Smith,  a  certain  pistol  then  and  there 
charged  with  gunpowder  and  one  leaden  bullet,  which  said 
pistol  he  the  said  James  Smith  in  his  right  hand  then  and 
there  held,  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought  did  discharge  and  shoot  off  against  and 
upon  the  said  Daniel  J.  Hayes ;  and  that  the  said  James 
Smith  with  the  leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  then  and  there  by  force  of  the  gunpower  aforesaid, 
by  the  said  James  Smith  as  aforesaid  discharged  and  shot 
off,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  strike,  penetrate  and  wound  him,  the  said 
Daniel  J.  Hayes,  in  and  upon  the  abdomen  of  him,  the  said 
Daniel  J.  Hayes,  giving  to  him  the  said  Daniel  J.  Hayes, 
then  and  there  with  the  Iteaden  bullet  aforesaid,  so  as  afore- 
said discharged  t^d  shot  out  of  the  pistol  aforesaid,  by  the 
said  James  Smith,  in  and  upon  the  abdomen  of  him,  the 
said  Daniel  J.  Hayes,  one  mortal  wound  of  the  depth  of 
four  inches,  and  of  the  breadth  of  one  inch ;  of  which  said 
mortal  wound  the  said  Daniel  J.  Hayes,  from  the  said 
twenty-third  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty,  to  the  twenty-seventh 
day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty,  at  said  town  of  Derby,  did  suffer 
and  languish,  and  languishing  did  live,  ob  which  last  men- 
tioned day,  in  the  year  aforesaid,  in  the  town  of  Derby 
aforesaid  he,  the  said  Daniel  J.  Hayes,  of  the  said  mortal 
wound  died.  And  so  the  grand  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  say  that  the  said  James  Smith,  him,  the 
saidrDaniel  J.  Hayes,  in  the  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
kill  and  murder.  And  so  the  grand  jurors  aforesaid,  upon 
their  oath  afocesaid,  do  say  that  the  said  James  Smith,  in 
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the  manner  and  fonn  aforesaid,  did  thereby  commit  the 
crime  of  murder  in  the  first  degree. 

The  writ  assigned  for  error  the  insufficiency  of  the 
indictment  and  an  error  of  fact,  which  latter  error  was 
stricken  out,  upon  objection  taken,  as  within  the  sole  juris- 
diction of  the  Superior  Court. 

Z.  J\r.  Blydenburgh  and  T.  J.  Fox^  for  the  plaintiff  in 
error. 

The  statute  (Gen.  Statutes,  p.  498,  sec.  1,)  which  divides 
the  crime  of  murder  into  murder  in  the  first  degree  and 
second  degree,  also  provides  that  "  the  degree  of  the  crime 
shall  be  alleged  in  the  indictment."  If  it  is  alleged  or 
pleaded,  it  must  be  well  pleaded.  2  Bishop  Crim.  Pro., 
§§  564,  589;  1  Bishop  Crim.  Law,  §  797;  Smia  v.  The 
StatCy  1  Kan.,  365 ;  State  v.  Brotim,  21  id.,  88 ;  State  v. 
Mbrse^  1  G.  Greene,  (Iowa,)  503 ;  State  v.  Chambers^  2  id., 
308 ;  Fonts  v.  The  State,  4  id.,  500 ;  State  v.  McCormack,  27 
Iowa,  402;  State  v.  Watkins,  id.,  415;  State  v.  Boyle^  28 
icj.,  522 ;  State  v.  KnouBe,  29  id.,  118 ;  State  v.  ThompBon^  81 
id.,  893 ;  Bower  v.  The  State,  5  Misso.,  364 ;  State  v.  JoneB^ 
20  id.,  58 ;  State  v.  FeaBter,  25  id.,  325 ;  Rich  v.  The  State^ 
8  Ohio,  111;  Mobbing y.  The  State,  8  Ohio  St.,  181;  FouU 
V.  The  State,  id.,  98 ;  Kain  v.  The  State,  id.,  306 ;  Boffan  v. 
The  State,  10  id.,  459;  Loeffner  v.  The  State,  id.,  699,  615; 
Finn  V.  The  State,  5  Ind.,  400 ;  Snyder  v.  The  State,  69  id., 
105. 

T.  E.  BooUtUe,  State's  Attorney,  for  the  State. 

Cabpekter,  J.  This  is  a  writ  of  error  brought  originally 
to  this  court.  It  seeks  to  reverse  the  judgment  of  the 
Superior  Court,  which  passed  sentence  of  death  upon  the 
plaintiff  in  error.  Two  errors  were  assigned,  one  of  law 
and  one  of  fact.  The  latter  error  the  Superior  Court  alone 
would  have  jurisdiction  of,  and  on  objection  taken  by  the 
state's  attorney  this  assignment  of  error  was  stricken  outf 
and  the  cause  was  heard  on  the  alleged  error  of  law, 
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The  error  alleged  is  that  the  indictment  is  insufficient, 
inasmuch  as  it  does  not  set  out  the  facts  and  circumstances 
essential  to  constitute  the  crime  of  murder  in  the  first 
degree,  but  simply  avers,  after  stating  the  offence  in  the 
.ordinary  common  law  form,  that  the  prisoner  "  did  thereby 
commit  the  crime  of  murder  in  the  first  degree."  This  it 
is  claimed  is  not  a  compliance  with  the  statute  of  1870, 
(Gen.  Statutes,  p.  498,  sec.  1,)  which  provides  that  "in  all 
indictments  for  murder  the  degree  of  the  crime  charged 
^hall  be  alleged." 

The  crime  of  murder  in  this  state  is  a  common  law  offence. 
Jt  was  not  created  by  statute  and  no  statute  has  ever 
Attempted  to  djefine  it.  Prior  to  1846  the  crime  was  recog- 
luzed  and  its  punishment  provided  for  by  statute  as  fol- 
lows : — "  Every  person  who  shall  commit  murder,  and  be 
thereof  duly  convicted,  shall  suffer  death." 

In  1846  a  statute  was  enacted,  the  preamble  of  which 
recites  that  *♦  whereas  the  several  offences  which  are  in- 
cluded under  the  general  denomination  of  murder,  differ  so 
greatly  from  each  other  in  the  degree  of  their  atrociousness 
that  it  is  unjust  to  involve  them  in  the  same  punishment ; 
therefore,"  &c.  It  then  makes  two  degrees  of  the  crime 
and  prescribes  the  punishment  for  each  degree.  That  stat- 
ute has  been  incorporated  with  that  of  1870  in  the  revision 
of  1875,  page  498,  and  is  now  in  force.  Its  sole  object  was 
to  make  the  punishment  proportionate  to  the  degree  of 
atrociousness.  It  created  no  new  offence,  and  introduced 
no  new  element  into  the  offence  as  it  then  existed.  It  re- 
quired no  change  in  the  mode  of  stating  the  offence  in  the 
indictment,  or  in  the  form  of  proceeding,  except  that  the 
]t|ry  were  to  ascertain  the  degree  of  the  crime  in  the  verdict 
as  a  matter  of  fact  and  not  of  law ;  and  that  for  the  sole 
purpose  of  punishing  the  offence  according  to  its  atrocious- 
ness.    State  V.  I)owd^  19  Conn.,  888. 

An  essential  element  of  the  crime  of  murder  is  malice 
aforethought.  That  element  remains  as  it  always  has  been, 
wiiohauged  by  the  statute  of  1846.  Good  pleading  required 
only  that  it  should  be  stated.     The  evidence  by  which  it 
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was  expected  to  prove  it  need  not  be  averred — ^indeed  should 
not  be,  as  the  rules  of  pleading  require  that  only  facts 
should  be  stated  and  not  evidence  of  facts.  Hence  it  was 
never  necessary  to  set  out  the  evidential  facts  tending  to 
prove  malice  aforethought,  and  it  has  never  been  done 
except  when  the  means  of  killing  also  show  malice ;  and 
then  the  manner  of  killing  was  stated,  not  for  the  purpose 
of  showing  malice,  but  for  the  purpose  of  showing  in  what 
manner  the  death  was  accomplished.  For  similar  reasons 
the  kind  of  malice,  whether  express  or  implied,  need  not  be 
stated  in  the  indictment,  either  at  common  law  or  under  the 
statute  of  1846. 

Now  the  statute  dividing  the  crime  of  murder  into  degrees 
has  reference  solely  to  the  element  of  malice  aforethought^ 
Malice  is  of  two  kinds,  express  and  implied.  In  this  respect 
the  statute  makes  no  change.  But  it  does  in  effect  make 
all  cases  of  express  malice  murder  in  the  first  degree.  If 
the  statute  had  in  terms  provided  that  all  cases  of  express 
malice  should  be  murder  in  the  first  degree,  and  all  cases  of 
implied  malice  merely  should  be  murder  in  the  second 
degree,  we  think  it  is  quite  clear  that  the  degree  of  the 
crime  would  depend  upon  the  degree  of  .malice;  and  as  the 
degree  or  kind  of  malice  need  not  be  averred,  it  follows  that 
the  statute  requires  no  change  in  the  matter  of  pleading. 

The  statute  is  regarded  by  many  as  resting  the  degree  of 
crime  upon  this  distinction,  and  we  think  it  is  the  correct 
view  as  applied  to  all  cases  except  those  enumerated  in  the 
statute  and  expressly  made  murder  in  the  first  degree. 

The  statute  requiring  the  degree  of  the  crime  to  be 
alleged  in  the  indictment  was  considered  by  this  court  in 
State  V.  Hamlin^  47  Conn.,  96.  In  that  case  the  indictment 
followed  the  language  of  the  statute  of  1846  and  alleged 
the  essential  ingredients  of  murder  in  the  first  degree,  but 
did  not  allege  in  terms  that  the  crime  therein  charged  was 
murder  in  the  first  degree.  The  want  of  that  averment,  it 
was  claimed,  rendered  the  indictment  defective.  The  court 
held  otherwise.  In  giving  the  opinion  of  the  court,  Hovey,  J., 
says: — "The  object  of  that  statute  was  to  give  to  the  defen- 
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dant  information  from  the  indictment  itself,  whether  he  is. 
to  answer  to  a  charge  of  wilf ul,  deliberate,  and  premeditated 
murder,  or  of  murder  of  a  lower  degree.  And  the  object  is 
accomplished  by  any  allegation  which  communicates  to  the 
defendant,  with  reasonable  certainty,  that  information. 
That  the  addition  to  an  indictment  in  the  common  law  form 
of  an  allegation  that  the  crime  therein  alleged  was  murder 
in  the  first  degree,  would  be  sufficient,  cannot  be  doubted. 
But  the  counsel  for  the  defendants  insist  that  no  other 
allegation  will  satisfy  the  requirement  of  the  statute.  We 
are  of  opinion,  however,  that  where  the  indictment  charges 
the  crime  to  have  been  committed  by  the  defendants  felon- 
iously, wilfully,  deliberately,  premeditatedly,  and  of  their 
malice  aforethought,  as  the  present  indictment  does,  it  is 
equivalent  to  an  allegation  in  an  indictment  in  the  common 
law  form,  that  the  crime  charged  therein  is  murder  in  the 
first  degree,  and  is  therefore  sufficient." 

This  is  something  more  than  a  mere  obiter  dictum.  The 
court  had  before  it  the  question — ^what  does  the  statute 
require  ?  and  after  careful  consideration  answered  it  in  the 
language  quoted.  In  doing  so  they  laid  down  a  rule  which 
is  decisive  of  this  case.  As  the  degree  of  the  crime  depends 
upon  the  degree  or  kind  of  malice,  an  allegation  that  the 
offence  charged  is  murder  in  the  first  degree  necessarily 
charges  that  the  offence  was  committed  deliberately  and 
with  premeditation  ;  and  vice  vend. 

We  must  regard  that  case  and  the  case  of  State  v.  Dawd 
as  settling  the  law  on  this  question  for  this  state.  And  we 
think  it  is  correctly  settled.  The  statute  of  1870  was  no 
more  intended  to  change  the  mode  of  stating  the  offence, 
except  to  allege  in  some  form  of  language  the  degree  of  the 
crime,  than  was  the  statute  of  1846.  The  definition  and 
essential  ingredients  of  the  degrees  of  the  offence  remained 
unchanged.  As  the  former  act  required  the  petit  jury  to 
say  in  their  verdict  whether  the  crime  of  which  they  con- 
victed the  prisoner  was  murder  in  the  first  or  second  degree, 
so  the  latter  required  the  grand  jury  to  say  in  the  indict- 
ment which  grade  of  the  crime  they  intended  to  charge  him 
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with.  No  technical  words  or  particular  form  of  expression 
are  required.  The  natural  and  obvious  course  was  pursued 
in  this  case.  The  grand  jury,  following  the  language  of  the 
statute,  said  in  explicit  terms, — ^' And  so  the  grand  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
James  Smith,  in  the  manner  and  form  aforesaid,  did  thereby 
commit  the  crime  of  murder  in  the  first  degree." 
There  is  no  error  in  the  judgment. 

In  {his  opinion  the  other  judges  concurred. 

KOTB.    Judge  Sanfobd  of  the  Superior  Court  sat  in  the  place  of  Judge 
Obanqeb,  absent. 


The  Nbw  Havbn  Steamboat  Company  vs.  Sargbnt  & 

Company. 

A  portion  of  the  flats  lying  between  the  upland  and  low  water  mark  on  the 
sea-shore,  was  conveyed  by  the  owner  of  the  upland  by  metes  and  bounds, 
leaving  a  portion  of  the  flats  lying  outside,  between  the  part  conyeyed 
and  low  water  mark,  the  part  conveyed  cutting  off  all  access  to  the  outer 
part  from  the  upland.  Held  that  the  grantee  took  the  right  to  reclaim 
and  use  the  outer  flats  with  the  portion  of  the  flats  definitely  conveyed. 

Ko  claim  had  been  made  for  thirty  years  to  these  outer  flats  by  the  owner 
of  Uie  upland.  Held  that  if  the  grantee  were  to  stand  on  a  title  acquired 
by  adverse  possession  of  the  portion  conveyed,  such  possession  would  be 
regarded  as  embracing  the  outer  portion  of  the  flats  as  appurtenant 

The  plaintiff  and  defendant  were  adjoining  owners  of  reclaimed  land  on 
a  harbor,  with  the  right  of  wharfing  out.  The  line  of  the  shore  was 
snbstantially  east  and  west,  and  their  dividing  line  at  right  angles  to  it, 
while  the  channel  ran  north-east  and  south-west.  In  wharfing  out  in  a 
line  with  their  dividing  line,  it  would  be  necessary  to  go  twenty-four 
hundred  feet  to  reach  the  channel ;  while  in  wharfing  out  in  a  south- 
easterly direction  and  at  righl>-angles  to  the  channel,  it  would  be  neces- 
sary to  go  but  fifteen  hundred  feet.  The  parties  had  reclaimed  the 
flats  for  a  short  distance  and  in  a  line  with  their  dividing  line.  Held 
that  their  rights  were  to  wharf  out  in  that  line  and  not  in  the  more 
direct  one. 

Civil  action    to  recover  wharfage  collected   by   the 
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defendants,  at  a  wharf  which  the  plaintiffs  claimed  to  own ; 
brought  originally  before  a  justice  of  the  peace  and,  by 
appeal,  to  the  Court  of  Common  Pleas.  The  defendants 
were  a  joint  stock  corporation.  Facts  found  by  a  committee 
and  case  reserved  for  advice.  The  case  is  sufficiently  stated 
in  the  opinion. 

0.  R.  Ingersoll  and  T.  E.  Doolittle^  for  the  plaintifiis. 

J.  8.  Beachy  for  the  defendants. 

Cabpenteb,  J.  The  defendant  collected  a  small  amount 
of  wharfage  for  the  use  of  a  wharf  in  New  Haven.  The 
plaintiff,  claiming  to  be  the  sole  owner  of  the  wharf,  brings 
this  suit  to  recover  the  amount  thus  collected.  The  case  is 
reserved  for  the  advice  of  this  court. 

Each  party  claims  title  to  the  locus  in  quo,  not  by  virtue 
of  any  deed  embracing  it,  but  by  virtue  of  its  ownership  of 
other  property  in  the  immediate  vicinity.  The  situation 
of  the  property  is  substantially  this : — The  northern  boun- 
dary of  New  Haven  harbor  is  a  line  at  high  water  mark, 
running  substantially  east  and  west,  and  is  practically  the 
southern  line  of  Water  street.  Running  north  from  Water 
street  is  East  street.  The  plaintiff  owns  or  claims  to  own 
a  strip  of  land  eighty-three  feet  wide  and  fourteen  rods  long 
lying  on  the  south  side  of  Water  street  and  on  the  east  side 
of  East  street  extended  across  Water  street  into  the  harbor. 
About  two  hundred  feet  south  of  the  plaintiff 's  land,  at  a 
point  in  the  fiats  directly  east  of  the  east  line  of  East  street 
extended,  is  a  sewer  constructed  by  the  city  of  New  Haven. 
That  sewer  is  covered  for  its  protection,  and  in  such  a 
manner  as  to  constitute  a  substantial  wharf.  It  was  at  tins 
point  that  the  wharfage  in  question  was  collected.  ' 

The  defendant  owns  a  lot  of  land  directly  south  of  Water 
street  and  west  of  East  street  extended. 

Neither  party  disputes  the  title  of  the  other  to  the  prem- 
ises covered  by  its  deeds,  but  the  nature  and  origin  of  the 
plaintiff's  title  is  the  subject  of  some  contention ;  and  each 
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party  denies  that  the  other  has  any  title  to  or  interest  in 
the  locus  in  quo  or  sewer  wharf.  Both  parties  claim  that 
the  city  ha»  no  interest  therein.  The  defendant  claims  that' 
the  plaintiff's  title,  if  it  has  any,  is  by  adverse  possession 
and  embraces  only  the  land  actually  occupied,  and  does  not 
carry  with  it  the  right  to  erect  wharves  on,  or  to  reclaim, 
any  other  part  of  the  shore ;  and  also  claims  that  if  the 
plaintiff  has  any  title  by  deed,  the  deeds  only  purported  to 
convey  flats  and  do  not  convey  any  interest  beyond  the 
exterior  boundaries  of  the  deeds,  and  consequently  that  the 
plaintiff  has  not  the  incidental  rights  of  a  riparian  propri- 
etor. The  plaintiff  claims  that  he  has  a  good  title  by  deed 
and  has  all  the  rights  of  a  riparian  proprietor. 

In  1807  Water  street  was  a  highway  about  two  and  one- 
half  rods  wide,  running  east  and  west  along  the  bank  on  the 
northern  boundary  of  the  harbor  of  New  Haven.  In  that 
year  the  committee  of  the  proprietoi's  of  the  common  and' 
undivided  lands  and  the  selectmen  of  the  town  of  New- 
Haven,  contracted  with  Isaac  Tomlinson,  he  agreeing  to 
build  a  sea-wall  below  high  water  mark  so  as  to  make  Water 
street  four  rods  wide.  In  consideration  thereof  the  commit- 
tee and  selectmen  executed  a  conveyance  purporting  to  con- 
vey all  their  proprietary  rights,  with  some  reservations  not 
important  now  to  be  noticed,  in  the  flats  extending  eight* 
rods  from  the  south  line  of  the  highway  southerly  towards 
the  water.  That  deed  was  on  condition  that  it  was  to  be 
void  if  Tomlinson  failed  to  build  the  wall  and  complete 
the  street  according  to  his  contract.  Tomlinson  also 
agreed  to  keep  the  road  in  repair  and  save  the  town  harm- 
less from  any  expense  by  reason  of  its  being  out  of  repair. 
The  contract  and  the  deed  also  provided  that  the  premises 
conveyed  should  be  subject  to  a  lien  in  favor  of  the  town  to' 
secure  the  performance  by  Tomlinson  of  this  last  named 
agreement. 

In  1825  the  sea-wall  and  the  street  were  not  completed. 
Pursuant  to  a  vote  of  the  town,  and  of  an  arrangement  with^ 
all  parties  concerned,  the  details  of  whi<}h  are  unimportant, 
the  selectmen  released  the  incumbrance  and  the  interest  of - 
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the  town  in  the  premises  to  William  Moseley.  Moseley 
and  others  completed  the  sea-wall  and  the  street,  and  there- 
upon, by  virtue  of  the  conveyances  mentioned,  whatever 
rights  might  legally  be  conveyed  thereby  vested  in  Moseley. 

The  strip  of  flats  described  in  the  deeds,  and  lying  east- 
erly of  East  street  extended  was  reclaimed.  In  1852  the 
committee  of  the  proprietors  executed  a  deed  purporting 
to  convey  to  Moseley  a  strip  of  flats  east  of  East  street 
extended  and  south  of  the  eight  rods  previously  conveyed, 
which  has  also  been  reclaimed.  The  title  to  the  land  thus 
reclaimed  is  now  in  the  plaintiff. 

It  is  claimed  that  the  proprietors  and  the  town  had  no 
title  to  the  shore  which  could  be  conveyed.  This  must  be 
conceded,  as  the  title  to  the  shore,  as  is  now  well  settled,  is 
in  the  state.  But  it  is  equally  well  settled  that  a  riparian 
proprietor  has  an  easement  in  the  adjoining  shore,  including 
the  right  to  erect  wharves,  stores,  &c.,  thereon.  And  while 
the  deeds  may  have  conveyed  no  title  to  the  fee,  whatever 
franchise  or  right  the  proprietors  or  the  town  had  to  re- 
claim the  shore  or  construct  wharves  thereon,  was  conveyed 
to  and  vested  in  Moseley. 

Whether  they  had  any  such  right  depends  in  some  meas- 
ure upon  facts  and  circumstances  which  do  not  appear  in 
this  case.  They  then  had  the  right  of  reclamation  or  they 
had  not.  If  they  owned  the  bank,  or  if  they  had  sold  it 
reserving  ihe  right  to  reclaim  the  shore,  then  the  right  was 
in  them  audit  passed  to  Moseley.  If  they  had  previously 
sold  the  land  north  of  Water  street  bounding  on  the  street, 
and  the  law  is  so  that  that  deed  conveyed  the  fee  to  high 
water,  and  there  was  no  reservation  of  the  shore,  then  we 
Bi^pose  the  purchaser  took  the  right  to  reclaim,  and  the 
deeds  conveyed  nothing  to  Moseley. 

We  will  assume  that  the  first  supposition  is  the  correct 
one,  and  that  the  proprietors  had  a  right  which  they  could 
convey.  In  tiiat  event  the  whole  arrangement  contempla- 
ted that  a  strip  of  the  shore  next  to  the  line  of  high  water 
should  be  reclaimed  and  made  a  part  of  the  permanent 
lughway.    It  also  contemplated  that  Moseley  should  re- 
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claim  another  portion  of  the  flats  south  of  the  highway 
eight  rods  wide.  We  think  it  will  best  give  effect  to  the 
intention  of  the  parties,  and  do  no  injustice  to  any  one,  to 
regard  those  two  strips  of  land  thus  reclaimed  as  upland, 
and  that  the  title  in  fee  vested  in  Moseley,  whereby  he 
became  the  riparian  proprietor — ^his  riparian  rights  however 
being  subject  to  such  legal  qualifications  as  may  exist  by 
reason  of  the  fact  that  his  deeds  in  terms  conveyed  only  a 
portion  of  the  flats. 

The  question  now  to  be  considered  is,  whether  Moseley 
took  any  interest  in  the  flats  beyond  the  exterior  lines  of 
tiie  premises  conveyed.  Ordinarily  a  question  of  this  kind 
would  be  answered  in  the  negative,  unless  it  had  reference 
to  a  deed  of  land  bounding  on  a  highway,  river,  shore,  or 
the  like.  Such  would  be  the  general  rule ;  but  we  think 
this  case  may  well  form  an  exception  to  such  a  rule. 

Had  the  proprietors  owned  a  fee  in  the  shore  then  the 
ordinary  rule  would  doubtless  apply,  for  they  then  would 
have  owned  the  shore  as  they  did  other  propertj'  and  might 
have  sold  it  in  such  portions  as  they  pleased.  But  they  had 
no  title  to  the  fee ;  they  only  had  an  incorporeal  right  in 
the  shore,  which  was  an  incident  to  their  ownership  of  the 
upland*  That  such  a  right  may  be  separated  from  the 
upland  and  sold  or  retained  apart  from  it  has  been  decided 
by  this  court.  Simons  v.  French^  26  Conn.,  346.  And  we 
suppose  the  principle  of  that  case  may  admit  of  a  territorial 
division  of  a  right  of  this  character.  But  we  think  such  a 
right  cannot  be  entirely  separated  from  the  principal  thing 
to  which  it  is  appurtenant.  To  illustrate :  a  party  may  sell 
a  portion  of  his  upland  reserving  his  right  to  all  of  the 
shore.  In  that  case  he  has  access  to  the  shore  over  the  por- 
tion of  land  not  sold.  He  may  also  sell  all  of  his  upland 
reserving  the  shore.  In  that  case  he  expressly  or  by  impli- 
cation reserves  a  right  of  way  over  the  land  sold  to  the 
shore.  If  he  sells  the  shore  without  the  upland  he  in  like 
manner  grants  a  right  of  way  to  it ;  the  principle  being  that 
he  who  has  a  right  to  reclaim  the  shore  must  in  some  man- 
ner have  access  to  it.     Of  course  each  case  must  depend 
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upon  its  own  circumstances.  When  he  has  access  to  it 
independent  of  the  adjoining  shore  the  suggestions  we  have 
made  do  not  apply.  The  circumstances  of  each  case  should 
be  interpreted  reasonably  and  so  as  to  give  effect  to  the 
intention  of  the  parties  so  far  as  it  can  be  done  consistently 
with  well-established  legal  principles. 

In  Simons  v.  French  the  intention  of  the  parties  not  to 
convey  the  portion  of  the  shore  in  dispute  was  apparent. 
The  grantor  sold  only  a  portion  of  the  upland,  carved  out 
by  definite  and  precise  boundaries,  thus  indicating  an  inten- 
tion to  convey  nothing  beyond  those  lines.  He  also  in  the 
same  deed  conveyed  a  specified  portion  of  the  shore,  not 
including  the  disputed  premises.  In  this  case  the  deed 
carved  out  by  definite  lines  a  portion  of  the  shore,  thereby 
excluding  from  the  direct  operation  of  the  deed  that  portion 
not  described.  So  far  the  cases  are  parallel ;  but  here  there 
is  a  divergence.  In  that  case,  after  the  conveyance  the 
grantor  had  access  to  the  shore.  In  this  case  the  grantors 
had  none.  The  part  sold  was  shore  next  to  the  upland,  and 
included  all  the  shore  on  the  line  of  high  water  east  of  East 
street  extended'  As  the  part  conveyed  was  comparatively^ 
of  little  value^until  reclaimed,  and,  when  reclaimed,  the 
cost  of  reclati|ation  represented  nearly  its  entire  value,  there 
is  no  room  fcl*  the  presumption  that  the  grantors  reserved  a 
right  of  way  over  it  to  the  flats  beyond. 

Again  :  it  is  probable  that  the  deeds  from  the  proprietors, 
under  which  the  plaintiff  claims,  were  limited  to  a  portion 
of  the  flats  on  the  supposition  that  the  proprietors  owned 
the  shore  in  fee.  If  so  it  is  by  no  means  certain  that  there 
would  have  been  such  a  limitation  if  it  had  been  certainly 
known  that  they  only  had  a  franchise.  In  this  view  of  the 
case  we  do  not  necessarily  impute  to  them  an  intention  to 
divide  an  incorporeal  right  in  the  manner  indicated.  What 
they  would  have  done  had  there  been  no  misapprehension 
as  to  their  legal  rights  it  is  impossible  now  to  tell.  Henoe 
we  do  not  base  our  decision  on  this  ground,  but  simply 
allude  to  it  as  a  circumstance  we  have  not  overlooked. 

Again :  it  is  now  about  thirt)  y^^ars  since  the  last  deed 
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to  Moseley  was  given.  During  that  time  it  does  not  appear 
that  the  proprietors,  or  the  town,  or  any  one  claiming  under 
them  or  either  of  them,  have  made  any  claim  whatever  to 
that  portion  of  the  flats  now  in  controversy.  The  fact  that 
no  claim  has  been  made  and  no  right  asserted  for  so  long  a 
period  of  time,  affords  some  presumption  that  no  such  right 
exists. 

Finally :  public  policy  dictates  that  the  right  to  reclaim 
land  and  construct  wharves  should  be  in  some  one  in  respect 
to  all  parts  of  the  shore  in~a  harbor  like  that  of  New 
Haven.  Now  if  the  plaintiff  has  not  that  right  in  the 
premises  we  are  unable  to  discover  from  this  record  that 
any  one  has,  unless  indeed  the  defendant's  claim  is  valid, 
that  it  has  a  right  to  extend  its  wharves  in  that  direction — 
a  point  we  will  presently  consider.  It  will  be  observed  that 
the  defendant  does  not  point  out  any  right  or  interest  out- 
standing in  any  other  party ;  and  it  is  especially  noticeable 
that  in  respect  to  the  point  now  under  consideration  the 
defendant  can  have  no  controversy  with  the  plaintiff, 
because  the  deed  from  the  proprietors  to  Jesse  Leavenworth 
in  1771,  under  which  the  defendant  claims,  is  limited  by 
definite  boundaries  to  a  portion  of  the  flats  extending  eight 
ro(is  on  the  south  line  of  Water  street  and  extending  south- 
erly ten  rods,  which,  as  the  case  shows,  falls  far  short  of 
reaching  low  water.  We  might  well  have  taken  this  point 
for  granted,  and  have  conceded  to  each  party  the  right,  as 
each  claims  it,  to  extend  its  land  to  low  water  or  to  the 
channel.  But  as  the  point  was  made  and  elaborately  dis- 
cussed, that  the  plaintiff  was  not  a  riparian  proprietor,  and 
as  we  have  carefully  considered  the  subject,  we  have 
thought  best  to  express  an  opinion  upon  it. 

In  view  of  all  the  circumstances  of  the  case  we  have 
come  to  the  conclusion  that,  as  between  these  parties,  the 
plaintiff  is  in  law  a  riparian  proprietor.  Not  that  we  are 
prepared  to  lay  it  down  as  a  rule  tlfit  a  sale  of  the  bank 
necessarily  carries  with  it  all  interest  in  the  shore,  but  our 
decision  rests  upon  the  peculiar  circumstances  of  this  case. 
The  proprietors,  supposing  themselves  to  be  the  owners  in 
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fee,  sold  their  right  or  interest  in  a  portion  of  the  shore  by 
metes  and  bounds;  and  their  interest  in  the  remaining 
portion,  which  was  by  implication  reserved  to  theroseWes, 
was  thereby  completely  severed  from  the  upland.  Whether 
incorporeal  property  of  this  character,  which  can  only  be 
enjoyed  in  connection  with  the  corporeal  property  to  which 
it  is  appurtenant,  can  be  completely  severed  from  it  may  be 
doubtful.  If  it  is  to  be  done  it  should  be  in  clear  and 
unmistakable  language.  We  are  not  disposed  to  produce 
such  a  result  by  construction.  If  there  is  room  for  doubt 
whether  such  a  result  was  really  intended,  and  the  party 
interested  in  claiming  it  has  rested  quietly  for  over  thirty 
years  without  asserting  his  right,  we  may  well  presume  that 
he  has  abandoned  it ;  especially  as  the  right,  if  it  exists,  is 
merely  of  a  nominal  value. 

But  take  the  other  alternative,  and  suppose  that  the 
proprietors  had  no  right  in  the  shore  which  they  could 
convey;  thon  Tomlinson  and  Moseley  took  nothing  by 
their  deeds ;  for  the  grantors  had  neither  the  fee  nor  the 
right  to  reclaim.  The  only  eflFect  of  the  deeds  was  to  give 
color  of  title  and  to  furnish  some  evidence  that  the  grantees 
occupied  under  a  claim  of  right. 

The  case  then  is  simply  this: — ^those  under  whom  the 
plaintiff  claims,  without  any  legal  right,  but  under  a  claim 
of  right,  entered  the  shore  next  to  the  upland  and  reclaimed 
it.  It  then  became  upland,  and  fifteen  years  adverse  pos- 
session gained  a  title. 

The  defendant  however  insists  that  the  title  thus  gained 
was  only  commensurate  with  the  user.  That  is  doubtless 
true  in  respect  to  the  land  itself,  but  it  is  doubtful  whether 
the  rule  ever  applies  to  an  incorporeal  right  appurtenant  to 
the  land.  If  the  right  is  of  such  a  character  that  it  can 
only  be  enjoyed  by  him  who  is  in  possession  of  the  land, 
then  title  to  the  land  by  possession  carries  with  it  a  title  to 
the  right.  And  that  is  this  case.  The  disseisor  intervened 
and  placed  a  piece  of  his  own  land  between  the  upland  pro- 
prietor and  the  shore.  He  thereby  interrupted  the  right 
of  the  proprietor  to  extend  his  own  land  by  a  wharf  or 
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other  structure  to  low  water.  That  interruption  having 
continued  for  fifteen  yeai-s  the  right  is  gone.  Suppose  for 
illustration  that  the  part  disseised  had  been  on  the  other 
side  of  the  line  of  high  water,  and  the  proprietor  had  been 
in  that  manner  cut  off  from  the  shore,  can  it  be  doubted 
that  he  would  thereby  have  lost  his  interest  in  the  shore  ? 
The  result  is  the  same  in  either  case  and  must  be  attended 
with  the  same  legal  consequences. 

But  the  defendant,  claiming  to  be  a  riparian  proprietor, 
and  that  it  has  a  right  to  extend  its  land  or  wharf  to  the 
channel,  insists  upon  the  right  to  do  so  in  such  a  manner  as 
to  embrace  the  locus  in  quo.  And  that  brings  us  to  the  only 
remaining  question,  which  is,  in  what  direction  do  the  ripa- 
rian rights  of  the  parties  extend  ? 

The  east  and  west  boundary  lines  of  the  land  of  each 
party  run  nearly  north  and  south.  The  line  of  low  water 
in  front  of  each  is  nearly  parallel  with  the  southern  boun- 
dary or  line  of  high  water  and  from  six  to  eight  hundred 
feet  therefrom.  Had  that  also  been  the  line  of  the  channel 
we  suppose  no  question  would  have  been  made  about  the 
propriety  of  extending  the  upland  lines  to  the  channel. 
That  would  have  been  the  natural  and  obvious  as  well  as  a 
reasonable  mode  of  division.  But  the  channel,  common o* 
ing  at  a  point  quite  a  distance  easterly  of  the  plaintiff's 
land,  runs  in  a  south-westerly  direction  to  a  point  further 
west  than  the  western  boundary  of  the  defendant's  land. 
The  defendant  can  reach  the  channel  or  deep  water  by 
extending  its  land  directly  south  about  twenty-four  hundred 
feet.  It  can  also  reach  the  channel,  and  practically  at  right 
angles  with  it,  by  extending  its  land  in  a  south-easterly 
direction  about  fifteen  hundred  feet.  Extended  in  this 
direction  it  covers  the  sewer  wharf.  The  right  to  do  this  is 
what  the  defendant  claims. 

The  cases  cited  by  the  defendant  in  support  of  its  claim — 
that  it  has  a  right  to  extend  its  land  in  the  most  direct 
course  to  the  channel — are  of  two  classes.  Some  of  them 
relate  to  the  channel  and  involve  the  right  to  construct 
wharves,  while  others  relate  to  low  water  line  and  involve 
questions  in  respect  to  the  division  of  the  shore. 
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In  cases  where  the  line  of  the  channel  and  the  line  of  low 
water  are  substantially  the  same  or  are  parallel,  no  confusion 
arises  and  the  rule  is  easily  applied.  But  where,  as  in  this 
case,  they  differ,  one  or  the  other  must  be  adopted  as  the 
line  to  be  reached  to  the  exclusion  of  the  other.  It  is  im- 
possible to  adopt  both  without  producing  an  irreconcilable 
conflict  of  rights. 

We  think  in  this  case  each  party  has  a  right  to  extend  its 
upland  in  the  most  direct  course  ta  the  line  of  low  water. 

In  the  first  place,  that  is  practically  the  rule  which  the 
parties  and  their  respective  grantors  have  adopted  hereto- 
fore. The  defendant's  bank  has  been  extended  in  that 
direction  ten  rods  and  the  plaintiff's  fourteen  rods.  To 
change  the  direction  now  would  produce  great  confusion, 
while  a  continuance  of  the  lines  as  begun  will  effect  an 
equal  division  of  the  flats,  and  in  a  manner  not  obnoxious 
we  think  to  any  just  rule  hitherto  established. 

In  the  next  place,  each  party  thereby  obtains  reasonable 
wharfing  facilities.  As  soon  as  low  water  is  reached,  if  not 
before,  the  party  has  a  wharf  suitable  and  convenient  for 
many  purposes.  It  is  not  accessible  at  all  times,  nor  at  any 
time  to  larger  vessels,  but  a  wharf  equal  in  most  respects, 
if  not  all,  to  the  wharf  which  is  the  subject  of  this  contro- 
versy. The  law  guarantees  to  each  riparian  proprietor  only 
such  wharfage  facilities  as  the  condition  of  the  harbor  and 
the  situation  of  his  land  with  reference  to  it  will  afford.  K 
he  has  less  than  others  it  is  his  misfortune. 

But  if  either  party  desires  to  extend  his  wharf  to  the 
channel,  and  thereby  make  it  accessible  to  larger  vessels,  he 
can  do  so  by  extending  his-  land  about  nine  hundred  feet 
further  than  would  be  necessary  in  the  direction  for  which 
he  contends.  Here  again  he  has  no  cause  of  complaint* 
He  must  take  his  riparian  rights  as  he  finds  them.  If  he 
has  to  go  a  greater  distance  to  reach  deep  water  it  may  be 
his  misfortune,  but  it  is  no  reason  why  he  should  interfere 
with  the  established  rights  of  others. 

Judgment  is  advised  for  the  plaintiff. 

In  this  opinion  Pabk,  C.  J.,  and  LooMis,  J.,  concaned. 
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Pabdee,  J.  (dissenting.)  By  several  conveyances  the 
plaintiff  has  become  the  owner  of  the  riparian  proprietor's 
right  to  reclaim  and  use  a  definitely  limited  fragment  of  the 
shore  upon  New  Haven  harbor,  extending  fourteen  rods  sea- 
ward, eighty-three  feet  and  four  inches  along  the  upland,  the 
south  and  west  lines  being  parallel  respectively  with  Water 
and  East  streets.  The  grant  is  in  terms  of  the  grantor's 
right  in  flats.  So  far  as  the  record  discloses  the  riparian 
proprietor  retained,  and  to  this  present  retains,  the  upland, 
together  with  the  right  to  reclaim  and  use  that  portion  of  the 
shore  appurtenant  thereto  not  included  in  the  above  men- 
tioned grant.  In  Simons  v.  French^  25  Conn.,  846,  this 
court  determined  that  he  might  divest  himself  of  his  right 
to  reclaim  and  use  the  shore  and  retain  his  upland ;  also 
that  he  might  divest  himself  of  this  right  to  a  specifically 
described  portion  of  the  shore  and  retain  the'  remainder. 
Under  this  decision,  whenever  a  grantee  accepts  a  deed 
which  expressly  bars  him  from  any  portion  of  the  upland 
and  confines  him  to  the  right  to  redeem  and  use  a  fragment 
carefully  caiTcd  from  the  shore,  located  by  reference  to 
monuments  and  measured  in  inches,  I  think  he  is  ever  after 
to  be  restrained  within  his  self»-imposed  boundaries;  and  if 
he  makes  his  portion  solid  with  earth  or  stone  that  he  does 
not  thereby  supplant  the  riparian  proprietor  and  become 
one  himself;  does  not  take  to  himself  the  right  reserved  to 
that  proprietor  to  redeem  and  use  the  portion  of  the  shore 
not  specifically  conveyed. 

Inasmuch  as  this  suit  is  for  money  received  for  the  use  of 
a  wharf  outside  of  the  boundaries  of  the  grant  to  the 
plaintiff,  I  think  judgment  should  be  for  the  defendant. 


Harriet  B.  Cady  vs.  Thomas  Fitzsimmons,  Jr. 

A  highway  laid  out  by  the  original  proprietors  of  a  town  ceased  to  be  nsed 
by  the  pablic  in  1S12,  but  had  never  been  legally  discontinued.  At  that 
time  the  selectmen  of  the  town  undertook  to  convey  to  S  by  dMd  Um 
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Interest  of  the  town  {n  it.  8  fenced  the  land,  and  he  and  his  grantees 
held  exclusiTe  and  adverse  possession  for  orer  sixty  years.  Held — 1. 
That  the  fact  that  the  land  was  legally  highway  (if  It  was  still  so  to  be 
regarded,)  did  not  prevent  the  adverse  possession  running  against  the 
private  right  of  an  adjoining  owner.  2.  That  the  deed  of  the  selectmen 
was  admissible,  although  passing  no  title,  as  giving  character  to  the 
possession  under  it. 
Wliether  the  facts  were  sufficient  to  warrant  the  inference  of  an  abandon- 
ment of  the  highway  as  sudi  by  the  public:  Qkicere.  The  court  inelinad 
to  so  regard  them. 

Tbespass  qu.  d.  Jr.,,  brought  to  the  City  Court  oi  the 
city  of  Waterbury  and  heard  before  Cawell^  J.  The  defen- 
dant pleaded  the  general  issue,  with  notice  that  he  should 
show  that  the  locu9  in  quo  was  a  part  of  a  public  highway, 
that  the  plaintiff  had  no  title  to  the  same,  and  that  if  the 
highway  had  been  discontinued  the  locu9  belonged  to  his 
grantors  and  to  him  as  adjoining  proprietors.  The  following 
facts  were  found  by  the  court. 

The  plaintiff  and  defendant  at  the  time  of  the  alleged 
trespass  were  adjoining  proprietors  of  lands  situated  on  the 
northerly  side  of  Pine  street,  in  the  city  of  Waterbury. 
The  locuB  in  quo  is  a  part  of  an  old  highway,  laid  out  by  the 
original  proprietors  of  the  town  in  1737.  The  highway  was 
originally  a  continuation  of  the  Pine  Hole  road  (now  Pine 
Street)  and  was  travelled  until  the  year  1812.  It  was 
known  and  called  "  the  old  ten  rod  highway,"  and  termi- 
nated in  what  is  now  known  as  Cooke  street.  East  of  the 
highway  was  the  land  of  the  grantors  of  the  plaintiff  and 
west  of  it  that  of  the  grantors  of  the  defendant.  In  1812 
the  selectmen  of  the  town  of  Waterbury  assumed  by  deed 
to  exchange  with  one  Ashley  Scott  (a  grantor  of  the  plain- 
tiff,) the  old  highway  for  a  piece  of  land  deeded  by  Scott 
to  the  town,  the  same  being  the  present  continuation  of 
Pine  street  to  Cooke  street. 

The  plaintJff  and  her  grantors  have  been  in  possession  of 
this  old  highway  since  the  exchange  in  1812,  claiming  it  as 
their  property.  The  defendant  objected  to  the  admissibility 
•f  the  deed  of  exchange  from  the  selectmen  to  Scott,  oh  the 
ground,  Aittti  ihttt  iii  did  not  on  its  face  purport  to  have  been 
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lawfully  executed  and  acknowledged,  and,  eeoandi  beowtte 
no  vote  of  the  town  was  shown  to  have  been  passed  or  was 
ever  in  fact  passed,  authorizing  the  selectmen  to  convey 
away  the  old  highway.  But  the  court  admitted  the  deed 
in  evidence,  not  for  the  purpose  of  showing  titU  in  the 
plaintiff,  but  for  the  purpose  of  showing  the  posseasioa  of 
the  plaintiff's  grantors  and  herself,  and  of  characterizing 
&e  same ;  for  which  purpose  alone  the  plaintiff  offered  the 
deed.  To  this  ruling  the  defendant  excepted.  The  plain- 
tiff and  her  grantors  have  kept  the  l&cua  in  quo  encloesd  by 
a  fence  since  1812,  and  occupied  the  same  exclusivelf . 

None  of  the  acts  of  the  defendant  of  which  the  plaintiff 
complains  were  committed  outside  of  the  limit  «of  the 
original  highway.  The  fence  began  at  the  southwest  co]> 
ner  stone  of  the  original  highway  and  pursued  a  north- 
easterly course,  ending  at  the  northeast  comer  of  the 
highway,  and  is  partly  a  stone  wall,  partly  a  brush  fence 
and  partly  a  rail  fence.  All  the  acts  of  the  defendant 
were  committed  on  that  part  of  the  old  highway  which,  if 
the  highway  had  been  lawfully  abandoned  or  discontinued, 
would  have  reverted  to  the  grantors  of  the  defendant,  but 
on  the  easterly  side  of  the  fence  above  described  ^f  the 
plaintiff. 

The  old  highway  has  never  been  discontmued  in  the 
mode  prescribed  by  law,  but  the  court  finds  that  the  effect 
in  law  of  the  exchange  of  deeds  above  stated  was  a  ¥ii*tual 
abandonment  of  the  highway,  in  connection  witii  the  disuse 
ol  it  since  1812  by  the  public*  The  court  further  finds, 
that  the  possession  of  the  plaintiff  and  of  her  gnailors, 
stnoe  1812,  has  been  adverse,  and  that  by  snoh  adverse  -poe* 
session  her  title  is  now  intact.  No  vote  was  ever  passed  by 
the  town  of  Waterbury,  in  town  meeting,  authoring  the 
selectmen  in  1812,  or  at  any  other  time,  lie  make  ea&ehsnge 
deeds  in  the  manner  stated. 

Upon  these  facts  the  court  rendered  judgnuent  ifor  the 
plaintiff,  and  the  defendant  carried  the  case  1»  the  4tefiener 
Court  by  a  motion  in  errmr*  That  court  (^OmrpmUi\  J^^ 
sftrmed  the  judgment  of  the  (My  Oourt,  and  the 
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dant  brought  the  record  before  this  court  bj  a  motion  in 
error, 

G.  Kendricky  for  the  plaintiff  in  error. 

1.  It  is  found  that  all'  the  acts  of  the  defendant  com- 
plained of  were  committed  in  such  part  of  the  highway  as, 
if  the  highway  had  been  lawfully  abandoned  or  discontinued, 
would  have  reverted  to  the  defendant's  grantors ;  also  that 
the  highway  has  never  been  "  discontinued  in  the  mode  pre- 
scribed by  law."  The  highway  was  laid  out  by  the  original 
proprietors  of  the  town,  and  under  such  a  lay-out  the  fee 
vested  in  the  town  and  could  be  divested  only  by  a  legal 
discontinuance.  The  plaintiff's  fence  was  therefore  an 
unlawful  obstruction  and  nuisance,  which  any  person  might 
lawfully  remove.  Stiles  v.  Curtis^  4  Day,  328 ;  Peck  v. 
SmitJi,  1  Conn.,  109;  Chatham  v.  Brainard,  11  id.,  82,  89; 
Church  V.  Meeker,  84  id.,  429,  481 ;  State  v.  Merrity  35  id., 
316. 

2.  But  it  is  claimed  that  the  plaintiff  and  her  grantors 
have  acquired  title  by  adverse  possession.  But  no  right  is 
gained  by  fencing  up  a  highway  to  keep  the  fence  there.  The 
fence  may  at  any  time  be  removed,  no  matter  how  long  it 
has  been  there.  It  was  a  nuisance  when  erected  and  the 
keeping  of  it  there  was  but  a  constant  repetition  of  the 
nuisance.  No  right  can  thus  be  acquired.  Parker  v.  Fram- 
mgham,  8  Met.,  260.  It  is  not  claimed  that  the  plaintiff's 
grantor  took  any  thing  by  the  deed  of  the  selectmen.  That 
deed  was  wholly  inoperative.  The  highway  must  have  been 
lawfully  discontinued  or  abandoned  to  enable  the  possession 
of  the  plaintiff  and  her  grantors  to  operate  against  the  title 
of  the  defendant  and  his  grantors. 

8.  The  deed  of  the  selectmen  was  offered  in  evidence 
solely  for  the  purpose  of  characterizing  the  possession  of  the 
plaintiff's  grantors,  and  was  admitted  by  the  court  only  for 
(that  purpose.  Yet  it  appears  by  the  finding  that  the  deed 
was  made  a  farther  use  of  by  the  court,  namely,  as  evidence 
of  )an^  abandonment  of  the  highway  by  the  town,  the  court 
hbldiiig*  that  ^the  effect  in  law  of  the  exchange  of  deeds 
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was  a  virtual  abandonment  of  the  highway."  The  court 
has  thus  found  an  important  fact  on  evidence  that  it  had 
admitted  solely  for  another  purpose. 

ff.  B.  Graves  and  JET.  Jt.  Morrill^  for  the  defendant  in 
error. 

Pare,  C.  J.  It  appears  by  the  finding  in  this  case  that 
the  locus  in  quo  had  been  in  the  exclusive  and  adverse  pos- 
session of  the  plaintiff  and  her  grantors  since  the  year  1812, 
a  period  of  nearly  sixty-eight  years,  when  this  suit  was 
brought.  It  would  seem,  therefore,  hardly  possible  that 
there  could  be  a  defence  to  the  action. 

But  it  further  appears  that  the  locus  is  within  the  limits 
of  an  ancient  highway,  which  was  regularly  laid  out  by  the 
proprietors  of  the  town  of  Waterbury  in  the  year  1737,  and 
that  it  has  never  been  legally  discontinued,  although  in  the 
year  1812  the  selectmen  of  the  town  undertook  by  deed  to 
exchange,  with  one  of  the  grantors  of  the  plaintiff,  the  land 
covered  by  the  highway,  for  other  lands  needed  for  another 
highway.  The  exchange  was  in  fact  made,  and  ever  sinoe 
the  public  have  acquiesced  in  it.  From  that  time  the  lociu 
in  quo  has  been  inclosed,  by  the  plaintiff  and  her  grantors, 
with  a  sufficient  fence,  and  they  have  been  in  exclusive, 
adverse  and  peaceable  possession  up  to  the  time  the  defen- 
dant committed  the  acts  complained  of. 

The  defendant  claims  that,  inasmuch  as  the  highway  has 
never  been  legally  discontinued,  it  still  remains  a  highway, 
and  that  the  fence  inclosing  it  was  a  public  nuisance,  which 
he  had  a  legal  right  to  remove. 

It  is  unimportant  in  this  case  whether  or  not  the  highway 
was  legally  discontinued,  for  the  defendant  did  not  remove 
the  fence  because  it  was  an  incroachment  upon  the  highway, 
with  an  intention  to  use  the  highway  as  such,  but  he 
removed  it  to  assert  his  private  right  to  the  land  covered  by 
the  highway.  Besides  this  he  has  given  no  notice  under  the 
general  issue  that  he  should  claim  that  the  fence  was  a 
public  nuisance,  and  therefore  he  cannot  make  the  claim 
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now.  HiB  notice  onlj  called  in  question  the  title  of  the 
plaintiff  to  the  premises  in  question,  and  set  forth  title  in 
himself.  Now,  whether  the  highway  was  legally  discon- 
tinued or  not,  the  exclusive,  adverse  possession  of  the  plain- 
tiff and  her  grantors  of  the  loeu9  in  qua  for  so  long  a  period, 
extinguished  whatever  title  the  defendant  may  have  had 
and  established  the  title  in  herself.  She  has  the  absolute 
right  to  the  land  as  against  every  body  but  the  public,  even 
if  the  public  right  has  not  been  extinguished.  The  facta 
would  teem  to  be  sufficient  to  warrant  the  inference  of  an 
abindonment  of  the  highway  as  such  by  the  public ;  but  it 
Is  not  necessary  for  us  to  consider  this  question. 

The  public  have  nothing  more  than  an  easement  in  the 
soil  of  a  highway,  while  the  fee  of  the  land  is  in  the 
adjoining  proprietor.  Such  fee,  even  while  the  highway 
exists,  is  as  much  the  subject  of  prescription  or  of  the 
operation  of  the  statute  of  limitations  as  it  would  be  if 
there  were  no  highway.  The  only  difference  consists  in  the 
difficulty  of  establishing  and  maintaining  adverse  user 
against  the  adjoining  proprietors,  while  the  public  are  using 
the  highway. 

But  here  no  such  difficulty  existed.  The  public  in  fact 
had  ceased  to  use  the  highway  and  suffered  the  plaintiff  and 
her  grantors  to  fence  it  up  for  a  long  period  of  time,  much 
longer  than  was  necessary  for  the  statute  to  run  against  the 
defendant's  claim.  We  think  the  title  to  the  Iocm  in  quo 
was  in  the  plaintiff. 

The  defendant  further  claims  that  the  court  erred  in 
admitting  the  deed  of  the  selectmen  in  evidence  as  tending 
to  characterize  the  possession  of  the  plaintiff  and  her 
grantors  of  the  premises  in  question.  We  think  the  evi- 
dence was  proper  for  the  purpose.  The  deed,  in  connection 
with  the  acquiescence  of  the  public,  tended  to  show  that 
the  grantors  of  the  plaintiff  believed  they  had  a  good  title 
to  the  premises,  and  claimed  the  same  accordingly.  The 
defendant  claims  however  that  the  court  has  made  use  of 
the  deed  for  a  further  purpose,  for  which  it  was  not  offered 
nor  admitted,  namely,  as  evidence  of  an  abandonment  of  the 
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highway,  as  such,  by  the  publio.  But  the  court  did  not 
treat  the  mere  deed  as  proof  of  this,  but  the  fact  of  the 
deed  being  given,  in  connection  with  the  disuse  of  the 
highway  from  that  time  by  the  public,  as  evidence  of  aban- 
donment* This  question  however  becomes  unimportant,  as 
we  regard  the  question  of  abandonment  as  not  affecting  the 
lesult. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred;  except 
Carpenter,  J.,  who,  having  decided  the  case  in  the  court 
below,  did  not  sit. 


Chaxtncey  Allen  vs.  The  New  Hayen  and  North- 
ampton Company. 

The  statate  (Gkn.  Statutes,  p.  232,  sec  10,)  proyides  that  any  person 
injured  In  person  or  property  by  means  of  a  defective  road,  may  recorer 
damages  from  the  party  bound  to  keep  it  in  repair;  but  that  **  when  the 
injury  is  caused  by  a  structure  legally  placed  upon  such  road  by  a  rail- 
road company,  it,  and  not  the  party  bound  to  keep  the  road  in  repair, 
•baU  be  lUble  therefor."    Held— 

1.  TStiat  the  statute  applies  to  a  case  where  the  highway  was  established 
after  the  railroad  was  built,  as  well  as  to  one  where  it  had  previously 
existed. 

2.  That  the  expression  ^*  it,  and  aot  the  party  bound  to  keep  the  road  la 
repair,''  is  to  be  read  as  if  it  was  '*  the  party  othenoUe  bound,"  Ao. 

S.  That  a  railroad  track  laid  across  a  highway  does  not  necessarily  render 
it  defective  and  unsafe,  and  that  it  was  not  the  intention  of  the  statute 
to  make  the  railroad  company  liable  for  every  injury  from  the  traok, 
without  reference  to  the  condition  of  the  highway- 

In  a  suit  against  a  railroad  company  for  an  injury  caused  by  the  condition 
of  its  track  at  a  place  where  it  crossed  a  highway,  the  declaration  alleged 
that  the  eompany  was  chartered  with  authority  to  construct  and  operate 
a  steam  railroad  and  had  constructed  it  at  the  crossing  in  question  befo<« 
the  injury  complained  of.  Held  to  be  a  sufficient  averment  tha(  ihe 
structure  was  legally  placed  upon  the  highway. 

The  defendants  at  a  former  term  of  the  Superior  Court  demurred  to  the 
pialntifl's  declaration,  the  demurrer  was  overruled,  the  case  heard  iu 
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damages,  and  damages  awarded.  The  judgment  was  reversed  by  this 
court  on  tbe  defendants*  motion  In  error,  but  not  on  any  point  affeeting 
the  damages,  and  the  case  was  remanded  to  the  Superior  Court.  In  that 
court  the  defendants  afterwards  demurred  to  a  replication  filed  by  the 
plaintiff.  Held  that,  on  the  overruling  of  this  demurrer,  the  defendants 
were  not  entitled  to  a  new  bearing  in  damages. 

Action  upon  the  statute  (Gen.  Statutes,  p.  232,  sec.  10,) 
for  an  injury  upon  a  highway  defective  from  the  condition 
of  the  track  of  the  defendant  railroad  company  at  a  cross- 
injf ;  brought  to  the  Superior  Court.  The  same  case  was 
before  this  court  at  a  former  term,  (49  Conn.  R.»  243,)  on  a 
motion  in  error  of  the  defendants  from  a  judgment  rendered 
on  a  hearing  in  damages  after  demurrer  overruled.  The 
judgment  having  been  reversed  the  case  was  remanded  to 
the  Superior  Court,  where  the  plaintiff  filed  a  replication  to 
the  defendants'  previously  filed  pleas  in  bar,  to  which  repli- 
cation the  defendants  demurred,  and  the  case  was  reserved 
upon  the  pleadings  for  the  advice  of  this  court.  The  points 
decided  by  the  court  will  be  suflBciently  understood  without 


setting  out  the  pleadings.  i 

J.  S.  Beach^  in  support  of  the  demurrer. 
H.  Stoddard^  contra. 

LooMis,  J.  The  questions  reserved  under  the  pleadings 
relate  to  the  sufficiency  of  the  declaration  and  the  defen- 
dant's pleas  in  bar,  and  their  solution  depends  upon  a  proper 
construction  of  the  statute,  (Revision  of  1875,  p.  232, 
sec.  10,)  upon  which  the  action  is  brought.  The  statute  is 
as  follows : — "  Any  person,  injured  in  person  or  property  by 
means  of  a  defective  road  or  bridge,  may  recover  damages 
from  the  party  bound  to  keep  it  in  repair,"  *  *  "and 
when  the  injury  is  caused  by  a  structure  legally  placed  on 
such  road  by  a  railroad  company,  it,  and  not  the  party 
bound  to  keep  the  road  in  repair,  shall  be  liable  therefor." 

The  declaration,  in  accordance  with  the  plaintiff's  con- 
struction of  the  statute,  alleges  in  substance  that  the  duty 
of  the  defendant  was  to  keep  that  part  of  the  highway 
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occupied  by  the  railroad  crossing  in  good  and  sufficient 
repair,  and  that  the  duty  was  neglected  in  suffering,  at  the 
point  of  intersection,  the  rails,  sleepers,  planking  and  struc- 
ture of  the  railroad  to  be  and  remain  projecting  above  the 
surface  of  the  highway,  and  the  earth  to  be  worn  away  and 
excavated  by  the  side  of  the  track  so  as  to  be  unsafe  and 
dangerous  for  travelers  in  crossing,  and  that  this  negligence 
caused  the  injury. 

On  the  other  hand  the  defendant  contends  that  the  statute 
does  not  predicate  liability  for  injuries  upon  the  condition 
of  the  highway  as  to  repairs  or  any  negligence  in  the  matter, 
but  absolutely  makes  the  railroad  company  liable  for  any 
injury  caused  by  a  lawful  structure  thereon,  provided  the 
highway  existed  before  the  structure  was  so  placed.  It  was 
argued  that  the  tenth  section  of  the  statute  contemplates 
two  classes  of  liability — one  originating  in  the  omission  of 
a  legal  duty,  and  the  other  in  the  commission  of  a  legal  act. 

A  strict  adherence  to  the  words  of  the  statute  will  support 
this  construction,  but  to  adopt  it  will  give  a  harsh  and 
arbitrary  quality  to  the  act  of  the  legislature,  whereby  a 
liability  is  placed  on  the  railroad  company  not  predicated 
upon  any  fault  or  neglect  of  duty,  making  them  absolute 
insurers  against  accidents  of  every  nature  caused  by  the 
railroad  structure ;  a  principle  entirely  different  from  that 
which  is  applied  in  analagous  cases  to  all  other  corporations. 

If  a  liberal  construction  will  relieve  the  law  from  such 
injustice  it  should  be  adopted,  and  this  we  think  may  be 
done.  The  statute  under  discussion  is  part  and  parcel  of 
legislation  making  one  kind  of  corporations,  namely  towns, 
liable  for  neglect  of  duty  relative  to  highways  within  their 
limits.  Now  the  object  of  the  provision  referred  to  was  not 
to  change  the  principle  or  ground  of  liability,  but  merely 
to  make  another  party,  to  wit,  the  railroad  corporation, 
liable.  The  obscurity  in  the  statute  arises  mainly  from  the 
last  cldkua^ : — "  it,  (meaning  the  railroad  company,)  and  not 
the  party  bound  to  keep  the  railroad  in  repair,  shall  be 
liable  therefor."  The  arrangement  is  antithetical  and  taken 
as  it  stands  seems  to  imply  that  the  railroad  company  is  not 
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bpund  to  repair ;  but  the  true  meaDing  is,  '^  it,  and  not  the 
party  otherwise  bound ; "  that  is,  the  town  or  muniqipaflity 
upon  which  by  general  statute  the  burden  rests  and  whiqh 
is  bound  to  keep  in  repair  the  highway  thus  crossed  at  all 
other  places.  It  was  thought  necessary  to  do  more  than  to 
proyide  that  the  railroad  company  should  be  liable ;  that 
would  leave  it  open  to  the  claim  that  the  town  also  might 
still  be  liable;  hence  the  act  proceeds  to  negative  i^y 
liability  on  the  part  of  the  town. 

This  construction  will  be  strongly  confirmed  by  a  refer- 
ence to  the  original  act  as  it  stood  prior  to  the  reviaicm 
of  1875.  It  reads  as  follows: — ^^That  no  town -shall  be 
Uable  to  any  suit  or  action  for  an  injury  received  on  any 
highway  in  such  town,  by  reason  of  any  structure  placed  on 
said  highway  by  any  railroad  corporation  by  authority  of 
law ;  but  such  damage  may  be  recovered  in  a  suit  against 
said  railroad  company."  Acts  of  1869,  p.  350.  If  this 
language  had  been  retained  it  would  have  deprived  the 
defendant's  argument  of  its  principal  force.  But  the  revise 
ers  in  carrying  into  effect  their  purpose  to  condense  all 
then  existing  statutes  as  much  as  possible,  combined  three 
separate  acts  in  one  section,  namely,  the  acts  of  1672, 1874 
and  1869.  It  will  be  seen  that  the  five  lines  composing  the 
last  mentioned  act  were  condensed  into  two  lines  and  a  half, 
but  the  latter  we  believe  was  intended  as  the  equivalent  of 
the  former  and  admits  of  the  same  construction. 

As  we  do  not  accept  the  defeudant's  oonstructiou  of  the 
statute,  we  do  not  indorse  its  claim  that  the  railroad  struo* 
ture  placed  across  a  highway  necessarily  renders  it  defective 
and  unsafe  for  public  travel  over  it.  It  may  require  of  the 
traveler  a  slower  speed  and  more  cautious  driving,  (which 
might  be  equally  true  of  some  bridges,  bars,  or  sudden  turns 
in  the  road,)  but  if  properly  placed  and  maintained  with  a 
view  to  accommodate  the  public  travel  over  it,  we  believe  it 
may  be  made  safe  for  that  purpose,  with  reasonable  care  on 
the  part  of  the  traveler. 

Our  view  of  the  statute  sufficiently  answers  all  the  objec- 
tions to  the  declaration,  except  the  claim  that  it  omits  to 
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allege  that  the  structure  was  legally  placed  upou  the  high- 
way by  the  defendant,  and  this  it  seems  to  us  is  answered 
by  the  declaration  itself.  It  states  in  effect  that  the  defen- 
dants were  incorporated  for  the  purpose  and  authorized  to 
construct  and  operate  a  steam  railroad,  &o.,  and  had  laid 
down  and  constructed  it  at  the  crossing  in  question  before 
the  act  complained  of.  The  pleas  in  bar  also  very  explicitly 
aver  "  that  at  tite  time  when,  &c.,  they  were  duly  authorized 
by  law  to  lay  down  and  construct  the  same  at  the  place  and 
in  the  manner  where  and  in  which  they  laid  down  and  con- 
structed the  same,  &c." 

Another  question  presented  by  the  pleadings  is,  whether 
the  statute  applies  to  the  case  of  a  railroad  constructed 
before  the  intersecting  highway  was  laid  out.  The  defen- 
dant, adhering  closely  to  the  very  letter  of  the  present 
statute,  contends  that  it  does  not  apply  because  the  highway 
in  this  case  was  placed  on  the  railroad,  and  not  the  railroad 
on  the  highway.  But  we  think  the  statute  was  intended  to 
make  one  rule  applicable  to  all  railroads,  and  that  the  words 
*^  placed  on  such  road  "  are  not  confined  to  the  time  when 
the  railroad  was  first  constructed,  but  refer  to  the  state  of 
things  at  the  time  when  the  injury  was  occasioned — ^the 
question  being  whether  there  was  at  that  time  on  the  high- 
way a  structure  placed  there  by  a  railroad  company,  under 
authority  of  law,  which  caused  the  injury.  We  see  no  good 
reason  for  restricting  the  liability  of  railroad  companies  to 
cases  where  the  highway  antedates  the  railroad.  The  just 
ground  for  exempting  the  towns  is,  that  a  structure  is  placed 
on  their  highways  under  authority  of  law  which  they  are 
powerless  to  resist,  and  this  reason  obliterates  all  distinctions 
as  to  mere  priority  of  location.  Whenever  a  highway  is 
laid  out  intersecting  a  railroad,  the  company  owning  the 
latter  must  take  notice  of  the  fact,  as  well  for  the  purpose 
of  providing  a  suitable  crossing  as  for  the  purpose  of  erect- 
ing warning  boards  and  signals,  or  doing  any  other  acts 
required  by  statute  for  the  safety  of  travelers  at  the 
crossing. 

And  without  protracting  the  discussion  by  going  into  a 
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detailed  statement  of  the  reasons,  we  say  generally  that  the 
true  interests  of  the  railroad  companies  and  the  public,  as 
well  as  justice  to  the  towns,  combine  to  sanction  that  con- 
struction of  the  law  that  imposes  the  sole  duty  and  undi- 
vided responsibility  on  the  railroad  companies  to  provide 
proper  facilities  for  the  passage  of  vehicles  across  their  tracks 
at  all  highway  intersections.  They  must  at  the  same  time 
have  an  anxious  regard  for  the  condition  of  the  tracks  for 
the  safe  passage  of  their  own  trains,  and  for  the  travelers 
having  occasion  to  cross  their  tracks  in  the  use  of  the  high- 
way. These  objects  require  careful  and  constant  supervis- 
ion and  the  substitution  of  new  rails,  ties  and  planks  for 
those  which  have  become  defective ;  and  sometimes  there 
will  be  changes  of  grade  and  additional  tracks  required,  and 
with  each  change  some  corresponding  changes  may  be 
necessary  for  the  safety  of  those  crossing  the  track  on  the 
highway. 

One  other  question  remains,  in  regard  to  which  the  advice 
of  this  court  is  desired.  At  the  January  term,  1881,  of  the 
Superior  Court,  after  demurrer  to  the  plaintiff's  declaration 
had  been  overruled,  the  defendant  moved  for  a  hearing  in 
damages,  which  the  court  allowed,  and  both  parties  were 
fully  heard,  and  the  court  thereupon  assessed  the  damages 
at  one  thousand  dollars  and  made  that  finding  a  matter  of 
record.  This  judgment  was  afterwards,  on  the  defendant's 
motion  in  error,  reversed  by  this  court,  (49  Conn.,  243,)  but 
not  on  any  point  affecting  the  damages.  The  case  was 
remanded  to  the  Superior  Court,  and  the  defendant  after- 
wards filed  its  present  demurrer  to  the  replication  of  the 
plaintiff.  The  question  now  is,  whether,  on  that  demurrer 
being  overruled  by  the  Superior  Court  under  the  advice 
now  given,  the  defendant  will  be  entitled  to  a  new  hearing 
in  damages.  Without  discussing  the  question  we  will 
merely  say  that,  as  the  parties  have  once  had  their  day  in 
court  on  this  issue,  with  every  advantage  for  a  fair  trial  and 
a  just  result  which  they  can  now  have,  and  with  no  intima- 
tion even  that  the  former  was  in  any  respect  a  mis-trial,  we 
think  the  damages  have  been  conclusively  settled  and  the 
question  cannot  now  be  re-tried. 
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We  advise  the  Superior  Court  that  the  declaration  is 
fufficient  and  the  pleas  insufficient,  and  that  judgment  be 
Tendered  for  the  plaintiff  to  recover  of  the  defendant  one 
thoosand  dollars  damages. 

In  this  opinion  the  other  judges  concurred. 


Taloott  H.  RirssBLL,  Rbcetvbb,  v8.  Willis  Bristol 

AND  ANOTHER,  EXECUTORS. 

The  charter  of  a  life  insurance  company  authorized  the  trustees  of  the 
company  at  any  time  at  their  discretion  to  establish  a  guaranty  capital, 
not  to  exceed  $100,000,  to  be  paid  in  cash,  notes,  or  approved  securities, 
to  be  applied,  if  necessary,  to  the  payment  of  its  debts;  if  not  used,  to 
be  returned,  and  if  used,  to  be  refunded  with  interest  from  its  first 
surplus  receipts.  The  company  was  afterwards  declared  by  the  insur- 
ance commissioner  to  be  insolvent  to  the  extent  of  $48,000,  and  forbid- 
den to  issue  policies  unless  the  deficiency  was  made  good.  The  trustees 
tiiereupon  procured  from  the  stockholders  a  subscription  of  $75,000  as  a 
guarantee  fund  under  the  charter,  the  subscription  providing  that  the 
subscribers  should  severally  transfer  to  the  company  approved  securities 
to  the  amount  of  their  subscriptions,  the  income  from  them  to  be  paid 
to  the  ** owners  thereof;"  the  company  to  pay  six  per  cent,  for  the  use 
of  the  securities,  which  were  to  be  used  only  when  the  resources  of  the 
company  were  exhausted,  and  if  not  used  to  be  returned  at  the  end  of 
three  years;  a  receipt  being  given  to  each  subscriber  for  the  securities  as 
"payment"  of  his  subscription.  The  insurance  commissioner  accepted 
this  guarantee  fund  as  supplying  the  deficiency  in  the  capital  and  allowed 
the  company  to  go  on.  B  subscribed  $10,000  to  the  fund  and  transferred 
to  the  company  railroad  stock  to  that  amount.  He  afterwards  died,  and 
at  the  end  of  the  three  years  the  stock  was  re-transferred  by  the  company 
to  his  executors,  and  by  them  afterwards  distributed  as  a  part  of  his 
estate  under  an  order  of  the  probate  coort.  The  insurance  company  was 
subsequently  Judicially  declared  Insolvent,  and  went  into  the  hands  of  a 
receiver,  who  made  demand  on  the  executor  for  the  sum  of  $10,000, 
and  also  for  the  securities.    Held— 

t  That  B's  obligation  was  for  the  payment  of  his  subscription  in  money, 
and  was  to  be  regarded  as  secured  only,  and  not  paid,  by  the  transfer  of 
the  stock. 

i.  That  the  right  of  action  did  not  accrue  when  the  stock  was  trans- 
fsrred  by  the  company  to  the  executors,  but  when  demand  was  made  on 

.;.tlie  execaton  by  the  receiver  for  the  payment  of  the  subecription. 
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Bill  in  equity  for  the  transfer  of  certain  stocks,  an 
account,  the  payment  of  money,  and  an  injunction ;  bretight 
to  the  Superior  Court.  Facts  found  by  a  committee  and 
case  reserved  for  advice.  The  case  is  fully  stated  in  tiie 
opinion. 

S,  E.  Baldwin  and  T.  H,  Russelly  for  the  petitioner. 

J.  S.  Beach  and  5".  Stoddard^  for  the  respondents. 

Pardee,  J.  The  legislature  incorporated  the  American 
Mutual  Life  Insuruice  Company  in  1847,  with  power  to 
insure  lives.  The  charter  and  the  amendments  thereto 
provided  that  its  trustees  might  at  their  discretion  at  any 
time  establish,  and  from  time  to  time  re-establish,  the  whole 
or  any  part  of  a  guarantee  capital,  not  to  exceed  the  sum  of 
in 00,000  at  any  one  time,  and  might  require  the  same  to  be 
paid  in  cash,  notes,  or  approved  securities ;  the  same  to  be 
used,  assessed  or  negotiated  if  necessary  for  the  payment  of 
its  debts ;  if  not  used,  to  be  refunded  with  interest ;  if  used, 
to  be  refunded  with  interest  from  its  first  surplus  receipts. 

In  1872  the  insurance  commissioner  declared  the  company 
to  be  insolvent  to  the  extent  of  $48,678,  and  forbade  it  to 
issue  policies  unless  the  deficiency  should  be  made  good. 

Availing  themselves  of  the  provisions  of  the  charter,  its 
trustees  on  March  17th,  1873,  resolved  to  establish  a  guaran- 
tee fund  to  the  extent  of  $75,000,  for  the  purpose  of  supply- 
ing this  deficiency,  and  thereby  obtaining  permission  to 
continue  business. 

On  that  day  Willis  Bristol  was  a  shareholder  in  the  com- 
pany and  one  of  its  tttistees ;  was  its  treasurer,  knew  of  its 
insolvency,  participated  in  the  vote  to  establish  the  guaran- 
tee capital,  and  had  knowledge  of  the  purpose  for  which  it 
wa«  established.  To  thifi  capital  he  subscribed  the  sum  of 
ten  thousand  dollars^  signing  with  others  the  following  Ibrtn 
of  subscription : — 

*^  Whereas,  the  board  of  trustees  of  the  Jtmerioan  Mutual 
Life  Insurance  Company  kave   resolved   to  lietaWirii   a 
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guarantee  capital  amounting  to  seventy-five  thousand  dol- 
lars^ under  the  provisions  of  the  charter  of  said  company 
and  the  amendments  thereto,  and  to  pay  for  the  use  of  the 
same  as  follows :  three  per  cent,  each  on  the  first  day  of 
July  and  the  first  day  of  January  in  each  year,  for  the 
term  of  three  years : — ^And  whereas  it  is  agreed  that  said 
guarantee  capital  shall  not  be  used  or  resorted  to  unless  all 
the  resources  of  said  company  are  exhausted,  and  that 
whatever  income  is  derived  from  the  bonds,  stocks  or  mort- 
gages, or  other  securities  transferred  to  said  company  as  a 
part  of  said  capital,  shall  be,  when  collected  by  the  treasurer 
of  said  company,  paid  to  the  owners  thereof,  and  the  securi- 
ties be  surrendered  at  the  termination  of  said  three  years 
from  the  15th  day  of  December,  1872 : — ^Now  therefore,  we, 
the  undersigned,  do  hereby  subscribe  for  such  amount  of 
said  guarantee  capital  as  we  respectively  set  opposite  to  our 
names,  subject  to  the  terms  of  said  charter  and  this  agree* 
ment,  and  hereby  agree  to  transfer  to  said  company  such 
securities,  to  the  amount  of  our  respective  subscriptions, 
as  shall  be  approved  by  the  board  of  trustees.  And  further, 
we  hereby  consent  that  said  American  Mutual  Life  Insur- 
ance Company  may  transfer  our  said  securities  to  the 
American  National  Life  &  Trust  Company,  whenever  said 
company  shall  assume  the  liabilities  of  the  American 
Mutual  Life  Insurance  Company,  as  provided  in  certain 
special  acts  of  the  legislature  heretofore  passed.  Our 
liability  under  this  subscription  shall  commence  on 
and  terminate  three  years  from  said  date." 

Mr.  Bristol  transferred  to  the  company  two  hundred 
shares  of  the  stock  of  the  Morris  &  Essex  Railroad  Company, 
nearly  of  the  value  of  $10,000,  and  took  from  himself  as 
treasurer  an  acknowledgment  in  accordance  with  the  follow^ 
ing  form,  which  had  been  adopted  by  a  vote  of  the  direo^ 
tots: — 

"Received,  March        1^78,  ftroto  Mt.  in 

|>ayment  of  his  subscription  of  dollars  towards  a 

gtiarantiee  capital  o>f  sevetity-^Ve  thousand  dollars  for  the 
iLmeticaa  Mulutd  Life  Itisuyancd  Oottipany,(of  it4iichaaid 
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subscription  the  above  is  a  true  copy,)  the  following  securi- 
ties, to  be  used  as  a  part  of  said  guarantee  capital,  according 
to  the  tenor  of  said  subscription,  and  for  no  other  purpose ; 
and  all  obligation  on  the  part  of  the  subscriber  herein 
named  shall  cease  at  the  expiration  of  three  years  from  the 
15th  day  of  December,  1872." 

On  April  15th,  1873,  the  American  Mutual  Life  Insurance 
Company  transferred  substantially  all  its  assets  and  securi- 
ties to  the  American  National  Life  &  Trust  Company,  a 
corporation  chartered  by  the  legislature  of  this  state. 

During  his  life  Mr.  Bristol  received  from  the  corporation 
the  dividends  declared  upon  the  shares,  and  annual  interest 
at  the  rate  of  six  per  cent,  upon  the  sum  of  $10,000.  He 
died  May  8th,  1876.  The  defendants,  his  executors,  receiv- 
ed from  the  corporation  the  dividends  and  interest  subse- 
quently accruing.  On  December  24th,  1875,  the  treasurer 
of  the  American  National  Life  &  Trust  Company  delivered 
to  L.  S.  Hotchkiss,  one  of  the  defendants,  as  executor,  the 
certificate  for  the  shares  which  Mr,  Bristol  had  delivered  to 
the  company,  with  a  power  of  attorney  for  the  transfer; 
and  in  June,  1876,  these  were  distributed  under  an  order  of 
the  probate  court  to  legatees  of  Mr.  Bristol  as  a  part  of  his 
estate. 

In  1878  it  was  judicially  determined,  upon  a  proper  pro- 
ceeding for  that  purpose,  that  the  American  Mutual  Life 
Insurance  Company  and  the  American  National  Life  & 
Trust  Company  were  insolvent ;  the  plaintiff  was  appointed 
receiver  for  both ;  having  duly  qualified  he  made  a  demand 
in  February,  1879,  upon  the  defendants  substantially  in  the 
following  words : — 

*^  Messrs.  Leonard  S.  Hotchkiss  and  Willis  Bristol,  execu- 
tors of  the  estate  of  Willis  Bristol,  deceased : — Gentlemen — 
Please  take  notice  that  I  have  been  appointed  by  the  Supe- 
rior Court  receiver  of  the  American  National  Life  &  Trust 
Company  of  New  Haven,  and  that  as  such  receiver  I  am 
authorized  to  call  in  and  ^collect  all  unpaid  subscriptions 
or  instalments  thereof  due  on  account  of  any  capital  here- 
tofore subscribed  for  the  use  of  said  company,  and  all 
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subscriptions  and  securities  made  or  pledged  for  said  capital 
and  thereafter  iraproperiy  refunded  or  cancelled  by  said 
company,  or  otherwise  remaining  unpaid,  and  bring  any 
necessary  suits  therefor;  and  that,  in  pursuance  of  the 
power  so  vested  in  me  by  said  court,  T  hereby  call  in  and 
demand  of  the  estate  of  Willis  Bristol,  deceased,  and  of 
you  and  each  of  you  as  executors  of  said  estate,  payment  of 
the  full  amount  of  subscription  of  said  Bristol  to  the  guar- 
antee capital  or  fund  originally  subscribed  to  the  American 
Mutual  Life  Insurance  Company  and  afterwards  claimed  by 
the  American  National  Life  &  Trust  Company,  amounting 
to  ten  thousand  dollars  in  all,  to  be  paid  to  me  as  such 
receiver  on  or  before  the  first  day  of  April,  A.  B.,  1879.  I 
also,  as  such  receiver,  demand  of  you  and  each  of  you,  as 
executors  of  said  estate,  the  immediate  return  of  all  securi- 
ties deposited  in  connection  with  such  subscription,  to  wit : 
two  hundred  shares  of  Morris  &  Essex  Railroad  stock,  and 
of  all  other  securities  left  in  connection  therewith.  Said 
company  became  insolvent  prior  to  October,  1875,  and  has 
Hince  continued  so,  and  said  securities  and  said  guarantee 
capital  were  thereupon  required  and  are  required  to  meet 
claims  against  said  company.  I  enclose  herewith,  in  order  to 
prevent  any  possible  question  as  to  the  proper  party  to  make 
this  call  upon  you,  a  similar  call  and  demand  made  in  my 
capacity  as  receiver  of  the  American  Mutual  Life  Insurance 
Company.  A  compliance  with  this  call,  or  that  by  me  in 
my  capacity  as  receiver  of  the  American  Mutual  Life  Insur- 
ance Company,  will  be  deemed  by  me  a  suflScient  excuse 
for  non-compliance  with  the  other.  I  hereby  present  the 
said  demand  as  a  claim  against  said  estate."  (Signed  by 
Mr.  Russell  as  receiver  of  the  American  National  Life  9t 
Trust  Company.) 

Upon  their  refusal  to  comply  Mr.  Russell  brought  the 
present  bill  in  equity,  asking  that  the  defendants  as  execu- 
tors may  be  ordered  to  return  to  him  as  receiver  of  one  or 
both  of  the  named  corporations  the  securities  transferred  by 
Mr.  Bristol  to  the  American  Mutual  life  Insurauice  Com- 
paiiy ;  also  to  make  good  any  deficiency  between  the  value 
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thereof  and  the  sum  of  110,000 ;  also  to  pay  interest  on 
tlO,000,  the  amount  of  the  subscription  made  by  Mr. 
Bristol  to  the  guarantee  capital,  from  December  15th,  1875 ; 
also  to  account  for  all  income  and  profits  paid  to  him  upon 
such  securities  by  either  corporation ;  also  that  the  defen- 
dants may  be  enjoined  against  any  transfer  of  the  securities; 
x^oncluding  with  a  general  prayer  for  relief. 

The  case  was  referred  for  a  finding  of  facts,  and  upon  the 
finding  has  been  reserved  for  our  advice  as  to  the  decree  to 
be  passed. 

It  is  the  claim  of  the  defendants,  first,  that  Mr.  Bristol, 
at  the  time  of  and  by  the  transfer  of  the  shares  to  the  corpor- 
ation, discharged  himself  from  all  obligations  imposed  by 
his  contract  of  subscription ;  and  that  if  the  act  of  the 
executors  on  December  24th,  1875,  in  taking  a  re-transfer  of 
the  shares  furaished  the  basis  for  a  claim  against  the  estate, 
it  accrued  at  that  date,  and  consequently  was  barred  by  the 
statute  of  limitations  before  the  bringing  of  this  suit; 
second,  that  they  are  protected  by  the  statute  which  trans- 
fers the  legal  liability  from  executors  to  legatees  in  certain 
cases,  when  the  former  have  delivered  property  to  the  latter 
under  an  oi-der  of  a  court  of  competent  jurisdiction. 

It  is  true  that  the  corporation  acknowledged  itself  to  have 
received  the  two  hundred  shares  of  railroad  stock  from  Mr. 
Bristol  "  in  payment  of  his  subscription  of  $10,000  towards 
a  guarantee  capital  of  f  76,000  for  the  American  Mutual 
Life  Insurance  Company,"  but,  in  the  contract  of  subscrip- 
tion he  required  the  corporation  to  say,  and  it  did  say,  that 
during  the  three  years  immediately  following  that  date  it 
would  collect  and  pay  over  all  dividends  declared  upon 
those  shares  to  him,  " the  owner  thereof; "  he  required  it  to 
hold  them  at  all  times  subject  to  his  right  to  reclaim  them 
by  substituting  other  satisfactory  securities ;  he  required  of 
it  the  payment  of  six  per  cent,  per  annum  upon  the  amount 
of. his  subscription  for  this  use  of  them;  required  it  to  ask 
his  consent  to  the  transfer  of  them  to  the  American  National 
Life  &  Trust  Company  on  some  unnamed  day  in  the  future; 
and  requlired  it  to  i^transfer  these  specific  shares  to  him  at 


Digitized  by  VjOOQIC 


JUNE  TERM,  1882.  22T 

Russell  V,  Bristol. 

the  end  of  three  years.  Looking  through  form  to  substance, 
in  legal  effect  Mr.  Bristol  agreed  to  supply  additional  capi- 
tal to  the  extent  of  $10,000  to  the  corporation,  to  be  applied 
to  the  payment  of  losses  upon  policies  after  the  exhaustion 
of  other  corporate  resources ;  to  supply  it  as  the  trustees 
should  call  for  instalments ;  and  secured  the  performance 
of  his  undertaking  by  the  pledge  of  shares,  of  which  he  was 
to  remain  the  owner  until  the  trustees  should  exercise  their 
right  to  convert  them  upon  his  failure  to  meet  their  call. 
With  his  knowledge  and  permission  the  trustees,  upon  this 
with  other  similar  agreements,  regained  from  the  insurance 
commissioner  the  forfeited  right  to  issue  policies. 

It  is  quite  certain  that  it  was  not  the  expectation  of  Mr. 
Bristol  to  be  compelled  to  pay  literally  and  at  once  the 
whole  or  any  part  of  the  sum  subscribed  by  him ;  that  his 
intent  went  no  farther  than  to  enable  the  corporation  to 
force  payment  upon  him  if  its  business  should  prove  un- 
profitable. Therefore  the  legal  effect  of  the  word  "pay- 
ment," in  the  acknowledgment  given  by  him  as  treasurer  to 
himself  as  an  individual,  is  that  he  had  done  all  Uiat  he  had 
agreed  to  do  up  to  that  time ;  that  is,  he  had  so  fortified  his 
promise  to  pay  upon  call  as  that  the  commissioner  could 
legally  accept  it  as  capital ;  the  charter  authorizing  that 
ofiicer  to  regard  as  capital  paid,  capital  promised,  protected 
by  approved  securities. 

The  finding  is  that  the  American  Mutual  Life  Insurance 
Ck)mpany  and  American  National  Life  &  Trust  Company 
both  subsequently  became  insolvent;  that  the  trustees 
totally  neglected  their  duty  to  call  for  the  promised  capital ; 
that  both  corporations  passed  into  the  keeping  of  the 
plaintiff  as  receiver;  and  that  by  order  of  court  he,  on 
February  11th,  1879,  oflScially  called  for  the  entine  amount 
of  Mr.  Bristol's  subscription.  On  that  day  the  liability 
which  had  been,  as  against  Mr.  Bristol  in  life  and  his  estate 
after  his  death,  contingent,  became  certain ;  on  that  date 
therefore  the  cause  of  action  accrued.  The  surrender  by 
the  treasurer  of  the  corporation  to  the  executors  ci  Mr. 
Bristol  of  the  pledged  shares  in  no  way  affects  his  contract; 
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that  stands  quite  independent  of  the  pledge ;  and  as  his 
estate  is  more  than  sufficient  to  redeem  his  promises  it  is 
quite  unnecessary  to  consider  any  question  as  to  the  dispo* 
sition  made  of  them. 

The  Superior  Court  is  adyised  to  render  judgment  against 
the  defendants  as  executors  for  the  sum  of  ten  thousand 
dollars  with  interest  from  April  Ist,  1879,  in  favor  of  the 
plaintiff  as  receiver  of  the  American  National  Life  &  Trust 
Company. 

In  this  opinion  the  other  judges  concurred. 


Clabk^  M.  Looios  v$.  James  D.  Bbago. 

The  plaintiff  and  defendant  made  a  written  contract  by  which  the  latter 
was  to  hire  a  piano  of  the  former,  of  which  the  price  was  to  be  $140,  for 
twenty-seven  nvonths,  for  which  he  was  to  pay  five  dollars  down  and  five 
dollars  as  rent  at  the  end  of  each  month,  until  the  whole  was  paid,  when 
the  piano  fras  to  became  the  property  of  the  defendant;  but  if  default 
of  any  payment  was  made  the  plaintiff  was  to  haye  the  right  to  retake 
the  piano  and  all  the  defendant's  right  to  it  was  to  cease  and  the  mcmey 
paid  was  to  belong  to  the  plaintiff.  Held  a  conditional  sale  and  not  a 
lease. 

The  defendant's  promise  in  the  contract  to  pay  the  monthly  rent  was  not 
to  be  regarded  as  a  promise  for  the  breach  of  which  the  plaintiff  could 
maintain  a  suit,  but  the  plaintiff's  remedy  was  solely  that  provided  by 
the  contract,  to  retake  the  piano,  and  hold  as  forfeited  all  that  had  been 
paid. 

After  paying  several  instalments  the  defendant  made  default  of  payment 
He  however  for  several  months  promised  to  pay  the  amount  in  arrear 
and  the  plaintiff  left  the  piano  with  him,  but  he  finally  failed  to  make 
further  payment  and  returned  the  piano.  Held  that  these  promises, 
being  on  no  new  consideration,  could  not  be  made  in  themselves  aground 
of  recovery. 

AcnOK .  on  a  contract  for  the  purchase  of  a  piano ; 
broiight  to  the  City  Court  of  the  city  of  New  Haven. 
Den^urrer  to  complaint.  Judgment  for  defendant,  (^Stud- 
lep^  Jl)  Motion  in  error  by  the  plaintiff!  The  case  is  fully 
stated  in  the  ojAnion. 
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H.  p.  Arvine^  for  the  plaintiff. 

J.  C.  Chamberlain^  for  the  defendant. 

Park,  C.  J.  This  suit  grows  out  of  the  following  con- 
tract between  the  parties : 

"  Agreement  between  C.  M.  Loomis  of  New  Haven, 
Conn.,  and  James  D.  Bragg  of  Bridgeport,  Conn.  Said 
Loomis  agrees  to  rent,  and  said  Bragg  agrees  to  hire,  one 
Albert  W.  Ladd  &  Co.  piano,  No.  1807,  price  |;140,  (cash 
95y  balance  %185,)  for  the  term  of  twentynseven  months 
from  the  fifth  day  of  January,  1881,  at  the  rent  of  five 
dollars  per  month,  payable  on  the  fifth  day  of  each  month, 
in  advance.  And  it  is  agreed  that  if  the  rent  and  interest 
shall  be  paid  punctually  according  to  agreement,  said  instru- 
ment shall  be  the  property  of  said  Bragg  at  the  end  of  said 
term.  And  further,  if  said  Bragg  shall  neglect  to  pay  the 
rent  and  interest  falling  due  at  any  time,  said  Loomis  shall 
be  at  liberty  to  enter  the  dwelling  house  or  premises  where 
said  instrument  may  be,  and  take  said  mstrument  into  his 
possession,  and  the  money  already  paid  shall  belong  to  said 
Loomis.  And  said  Bragg  is  held  responsible  for  all  damar 
ges,  except  the  usual  wear  and  tear,  and  to  pay  all  taxes 
and  insurance  on  said  instrument.  The  same  is  not  to  be 
removed  from  the  place  of  delivery  without  permission 
from  said  Loomis.    Dated  at  Bridgeport,  Jan.  6th,  1881." 

The  instrument  was  delivered  by  the  plaintiff,  and 
monthly  instalments  were  paid  by  the  defendant  under  the 
contract  up  to  the  month  of  May  of  the  same  year,  when 
the  defendant  made  default  of  payment,  and  continued  to 
do  so  till  the  month  of  October  following,  when  he  abso- 
lutely refused  to  go  further  under  the  contract,  and  notified 
the  plaintiff  to  remove  the  piano,  which  was  done.  During 
the  time  that  default  of  payment  was  being  made,  the 
defendant  oralljr  renewed  his  original  promise  whenever  a 
payment  became  due,  and  in  consequence  of  this  the  plain- 
tiff suffered  the  piano  to  remain  in  his  possession  notwith- 
standing the  default. 
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These  facts  are  set  forth  in  the  plaintiff's  complaint,  to 
which  the  defendant  demurred;  and  the  question  is— do 
they  sustain  the  claim  for  damages  made  in  the  first  count 
of  the  complaint?  Or  do  they  support  the  second  count, 
which  claims  a  reasonable  sum  as  compensation  for  the  use 
of  the  piano  during  the  time,  not  covered  by  his  payments, 
that  the  defendant  had  the  use  of  it  ?  Or  do  they  sustain 
the  plaintiff's  claim  that  the  defendant  shall  pay  the  un- 
paid instalments  provided  for  in  the  contract  as  set  forth 
in  the  third  and  last  count? 

The  contract  upon  which  the  complaint  is  based  purports 
to  be  a  renting  of  the  piano  for  the  term  of  twenty-seven 
months  at  the  rate  of  five  dollars  per  month,  but  in  fact  it 
is  an  agreement  to  sell  the  piano  at  the  end  of  twenty-seven 
months,  when  the  sum  of  |135  shall  have  been  paid  in 
monthly  instalments  of  five  dollars  each,  together  with 
certain  interest,  upon  condition  that  if  at  any  time  the 
defendant  shall  make  default  of  payment  when  any  instal- 
ment or  the  interest  upon  the  unpaid  balance  shall  become 
due,  the  plaintiff  shall  have  the  right  to  rescind  the  con- 
tract, and  take  the  piano  back  into  his  possession,  and  that 
whatever  sums  shall  have  been  paid  shall  become  the 
property  of  the  plaintiff.  The  contract  is  similar  in  all 
essential  respects  to  that  in  the  case  of  Hine  v.  RoherUy  48 
Conn.,  267,  the  only  difference  being  that  in  that  case  a 
melodeon,  valued  at  the  sum  of  fifty  dollars,  and  a  note  for 
one  hundred  and  forty  dollars,  payable  at  a  future  day,  were 
given  for  what  the  contract  termed  rent.  The  court  held 
the  contract  to  be  an  agreement  for  the  sale  of  the  organ 
when  the  contract  price  for  it  should  have  been  paid.  So 
here,  the  terms  of  this  contract  are  inconsistent  with  those 
of  a  lease,  but  are  consistent  with  those  of  a  conditional 
sale.  The  sum  to  be  paid  is  the  entire  present  value  of  the 
piano,  that  is,  one  hundred  and  forty  dollars.  That  sum, 
with  the  interest,  is  to  be  paid  in  a  littlQ  more  than  two 
years,  when  the  instrument  would  be  nearly  as  valuable  as 
it  was  at  the  outset.  It  is  incredible  that  the  defendant 
would  be  willing  to  pay  as  rent  the  entire  value  of  the 
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instrument  in  so  short  a  time,  or  that  the  plaintiff  would'be 
rapacious  enough  to  demand  it.  Indeed  the  fact  that  the 
piano  was  by  the  contract  to  be  the  defendant's  when  the 
amount  should  be  paid,  shows  decisively  that  the  monthly 
sums  were  to  be  paid,  not  as  rent,  but  as  the  purchase  price. 
Furthei  more,  it  was  thought  important  by  the  plaintiff  that 
it  should  be  provided  that  if  the  defendant  should,  at  any 
time,  fail  to  pay  the  stipulated  sums  when  due,  he  should 
lose  the  piano,  and  that  all  that  had  been  paid  should 
belong  to  the  plaintiff.  There  was  no  necessity  for  this  if 
the  contract  was  a  lease  of  the  property. 

We  think  it  clear  that  the  parties  stipulated  for  a  condi- 
tional sale  of  the  piano,  leaving  the  sale  to  be  consummated 
in  the  future  when  the  purchase  price  should  be  paid.  The 
plaintiff  had  the  instrument  to  sell.  The  defendant  desired 
to  purchase  it,  but  was  unable  to  pay  the  entire  price  on  the 
delivery  of  the  property.  The  plaintiff  was  unwilling  to 
give  credit.  So  the  arrangement  under  consideration  was 
made,  by  which  the  plaintiff  was  enabled  to  accomplish  his 
object  by  a  conditional  sale  and  be  safe,  and  the  defendant 
to  have  the  use  of  the  piano  and  pay  for  it  in  small  sums, 
at  stated  times,  according  to  his  ability. 

Such  was  the  contract :  and  we  are  now  to  consider  the 
rights  of  the  parties  under  it.  The  defendant  failed  to 
perform  it.  He  made  default  of  payment  after  having  paid 
a  number  of  instalments.  The  contract  provides  for  this 
coiitingency,  by  a  forfeiture  of  all  the  defendant's  rights 
under  the  contract,  and  of  the  sums  of  money  that  had  been 
paid.  This  was  considered  sufficient  protection  by  the 
plaintiff  when  he  entered  into  the  agreement,  for  he  pro- 
vided nothing  further.  The  instalments  were  to  be  paid 
monthly.  They  exceeded  in  value  the  use  of  the  piano  for 
the  same  time.  Surely,  the  plaintiff  was  thoroughly  pro- 
tected. Had  he  exercised  his  rights  when  the  defendant 
made  his  first  default  in  the  month  of  May,  this  controversy 
would  never  have  arisen.  He  would  have  had  no  cause  to 
complain.  But  it  is  said  that  he  indulged  the  defendant  on 
his  promises  to  pay  the  instalments  in  arrear,  till  the  month 
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of  October,  although  he  continued  to  make  default  during 
the  time ;  and  it  is  claimed  that  this  gives  him  the  right  to 
recover  damages  for  a  breach  of  the  contract ;  or  the  fair 
value  of  the  use  of  the  piano  during  that  period;  or  the 
instalments  remaining  unpaid. 

It  is  not  pretended  that  the  defendant  was  guilty  of 
fraud  in  making  the  promises.  It  must  be  taken  that  thej 
were  made  in  good  faith,  for  the  contrary  is  not  alleged. 
Do  they  alter  the  case  ?  They  were  merely  the  repetition 
of  what  the  contract  stated.  The  defendant  in  it  promised 
to  pay  all  the  instalments  as  they  should  become  due.  Can 
a  repetition  make  the  promise  stronger?  The  original 
promise  is  sufficient  to  make  the  defendant  pay  if  he  can  be 
made  to  pay  at  all.  Besides  this,  there  is  no  consideration 
alleged  for  the  new  promises.  Had  the  complaint  set  forth 
that  when  each  default  was  made  the  plaintiff  was  about  to 
exercise  his  rights  under  the  contract  by  claiming  a  forfei- 
ture, when  the  defendant  proposed  that  if  the  plaintiff 
.would  forego  his  rights  he  would  pay  the  overdue  instal- 
ment, and  the  plaintiff  so  agreed  and  granted  the  indul- 
gence, and  in  consideration  thereof  the  defendant  made  the 
promise^  a  different  case  would  have  been  presented.  There 
would  have  been  something  more  than  a  repetition  of  the 
original  promise.  But  nothing  appears  in  the  complaint 
beyond  the  fact  that  the  defendant  made  the  promises  and 
the  plaintiff,  relying  upon  them,  left  the  piano  in  his  posses- 
sion. For  ^ught  that  appears  nothing  was  said  by  the 
plaintiff  to  the  defendant  to  induce  him  to  make  the  prom- 
ises. It  does  not  appear  that  he  made  any  di^losure  of  what 
he  intended  to  do.  Consequently  the  promises  are  left 
wholly  without  consideration. 

We  think  therefore  that  the  demurrer  was  well  taken  to 
the  first  count  of  the  plaintiff's  complaint,  for  the  reason 
that  the  plaintiff's  remedy  is  set  forth  in  the  contract.  He 
should  have  reclaimed  his  piano  on  the  first  default, 
indeed,  the  defendant  had  the  option  by  the  contract  at 
any  time  to  surrender  the  piano  and  lose  the  instalments  he 
had  paid.  There  could  be,  therefore,  no  claim  for  damages 
other  than  the  instalments,  which  the  plaintiff  already  had. 
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We  think  also  that  the  demurrer  was  well  taken  to  the 
second  count,  for  the  reason  that  the  defendant  held  the 
piano  under  a  special  contract,  which  continued  in  force 
until  it  was  surrendered  in  the  month  of  October,  and 
therefore  there  could  be  no  implied  agreement.  And  for 
the  same  reasons  we  think  the  demurrer  was  well  taken  to 
the  third  count. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


The  Security  Insurance  Company  vs.  The  St.  Paul 
Fire  and  Marine  Insurance  Company. 

Several  Insurance  companies  combined  to  defend  against  a  claim  for  a  loss 
by  fire,  agreeing  that  each  should  pay  such  proportion  of  the  expense  as 
the  amount  of  its  insurance  bore  to  the  whole  amount  of  insurance,  and 
appointing  a  committee  to  manage  the  defence  with  full  power  to  incur 
all  necessary  expense.  The  plaintiff,  one  of  the  companies,  was  after- 
wards sued  by  a  person  employed  by  the  committee,  for  his  services  in 
the  matter;  it  did  not  plead  in  abatement  the  non-joinder  of  the  other 
companies,  but  the  fact  that  the  suit  was  brought  was  known  to  the 
present  defendant,  one  of  the  companies,  which  did  not  request  that 
such  a  plea  be  filed ;  and  judgment  was  recovered  against  the  plaintitf 
for  the  whole  amount  of  the  claim,  besides  which  it  was  subjected  to 
considerable  expense  and  cost  in  the  suit  The  present  defendant  had 
objected  to  the  claim  made  in  that  suit  as  unreasonable  in  amount  and 
the  present  plaintiff  defended  against  it  on  that  ground,  but  it  was 
admitted  in  the  present  suit  to  have  been  reasonable.  The  plaintiff 
afterwards  brought  a  suit  for  contribution  against  the  present  defendant, 
which  was  the  only  company  within  the  jurisdiction  of  the  court,  and 
the  policy  of  which  was  of  the  same  amount  with  the  plaintiff's.  At 
this  time  several  of  the  companies  had  become  insolvent  or  were  dis- 
solved and  were  without  assets.  The  plaintiff  had  collected  a  portion  of 
the  amount  from  some  of  the  other  companies.    Held — 

1.  That  by  the  agreement  the  signers  subjected  themselves  to  a  joint 
liability  to  all  persons  rendering  service  to  their  agent,  the  committee. 

2.  That  the  provision  that  each  company  should  contribute  in  proportion 
to  the  amount  of  its  insurance,  operated  only  as  a  nile  of  apportionment 
among  themselves,  and  did  not  affect  an  outside  creditor. 

8.    That  although  the  plaintiff  when  sued  might  have  pleaded  \fi  abfttd- 
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ment  the  non-joinder  of  the  other  companies,  it  was  not  bound  to  do  so 
as  against  this  defendant,  without  its  request,  it  having  Icnowledgo  of 
the  suit. 
4  That  the  companies  that  were  insolvent  were  to  be  laid  out  of  the  case 
in  determining  the  amount  that  the  other  companies  were  bound  to  con- 
tribute to  the  plaintiff. 

5.  That  the  defendant,  being  the  only  company  within  the  jurisdiction 
of  the  court,  might  be  sued  alone  for  contribution,  and,  its  policy  being 
of  the  same  amount  with  the  plaintiff's,  was  liable  in  the  suit  for  half 
the  amount  remaining  unpaid. 

6.  That  the  defendant  was  also  liable  to  pay  an  equal  share  of  the 
expense  and  cost  to  which  the  plaintiff  was  subjected  in  the  suit  of  the 
creditor,  the  defendant  objecting  to  the  creditor's  claim  as  unreasonable 
in  amount,  and  it  being  proper  in  the  circumstances  that  the  plaintiff 
should  not  pay  it  until  it  had  been  judicially  investigated. 

7.  That  it  was  not  necessary  that  the  defendant  should  be  judicially  con- 
cluded by  that  judgment,  since,  the  claim  being  now  admitted  to  be 
reasonable  iu  amount,  the  defendant  would  have  been  holden  if  the 
plaintiff  had  paid  it  without  a  suit. 

8.  That  the  plaintiff  and  defendant  were  entitled  to  contribution  from 
the  other  companies  for  what  they  had  paid  beyond  their  shares. 

Suit  for  a  contribution ;  brought  to  the  Superior  Court. 
The  principal  allegations  of  the  declaration  were  as  fol- 
lows : — 

1.  Prior  to  the  24th  of  April,  1874,  the  defendant  with 
the  plaintiff  and  other  insurance  corporations,  had  severally 
issued  policies  of  fire  insurance  to  Messrs.  Taylor,  Randall 
&  Co.,  of  Boston,  Massachusetts,  upon  property  on  Central 
Wharf  in  said  Boston,  the  policies  of  the  defendant  and 
plaintiff  being  each  for  the  sum  of  twenty-five  hundred 
dollars,  and,  prior  to  said  date,  said  insured  property  had 
been  destroyed  by  fire,  and,  on  said  date,  claims  were  being 
made  by  the  insured  on  said  policies  against  the  defendant 
and  plaintiff  and  said  other  insurance  corporations. 

2.  Prior  to  said  April  24,  1874,  the  plaintiff  and  defen- 
dant, together  with  the  German  Insurance  Company,  of 
Erie,  Pennsylvania,  which  had  a  policy  of  insurance  on  said 
property  of  $5,000,  and  the  Mississippi  Valley  Insurance 
Company,  of  Memphis,  Tennessee,  which  had  a  policy  of 
insurance  on  said  property  of  $5,000,  the  Mechanics  and 
Traders  Insurance  Company  of  New  York  City,  the  Kings* 
County  Fire  Insurance  Company  of  New  York,  the  Frank- 
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lin  Insurance  Company,  of  Indianapolis,  Indiana,  the  Frank- 
lin Insurance  Company,  of  Wheeling,  West  Virginia,  the 
Lafayette  Fire  Insurance  Company,  of  New  York  City,  the 
Adriatic  Fire  Insurance  Company,  of  New  York  City,  the 
Oswego  &  Onondaga  Insurance  Company,  of  Baldwinsville, 
in  the  state  of  New  York,  the  Ben-Franklin  Insurance  Com- 
pany, of  Alleghany,  Pennsylvania,  the  Hibemia  Mutual 
Fire  Insurance  Company,  of  Newark,  New  Jersey,  the  Globe 
Insurance  Company,  of  Chicago,  Illinois,  and  the  Clay 
Insurance  Company,  of  Louisville,  Kentucky,  all  which  said 
companies  had  severally  policies  on  said  insured  property, 
each  of  |2,500,  had  determined  that  the  claims  made  on 
said  policies  by  the  insured  were  fraudulent  and  invalid, 
and  on  said  last  mentioned  date  the  plaintiff  and  defendant 
and  said  other  insurance  corporations  mentioned  in  this 
article,  entered  into  and  signed  the  following  written  agree- 
ment with  each  other : 

"  Jn  re  Taylor,  Randall  &  Co.  vs.  St.  Paitl  Fibb  & 
Mabene  Ins.  Co.  et  als.  The  undersigned  insurance  com- 
panies having  policies  outstanding,  issued  to  Taylor,  Randall 
&  Co.,  upon  property  on  Central  Wharf,  Boston,  upon  which 
claims  have  been  made  against  said  companies,  do,  in  con- 
sideration of  one  dollar  by  each  paid  to  the  other,  and  divers 
other  good  and  valuable  considerations,  mutually  covenant 
and  agree  to  and  with  each  other  as  follows,  that  is  to  say, 
the  said  companies  will  unite  in  resisting  the  claim  made 
upon  said  policies,  and  on  each  thereof,  and  in  the  defence 
of  any  and  all  suits  and  legal  proceedings  that  have  been 
or  may  be  instituted  against  any  of  said  companies  upon  any 
of  said  policies,  and  will,  when  and  as  required  by  the  com- 
mittee hereinafter  mentioned,  contribute  to  and  pay  the 
costs,  fees  and  expenses  of  said  suits  and  proceedings  pro 
rata,  that  is  to  say,  each  company  shall  pay  such  proportion 
of  said  costs,  fees  and  expenses  as  the  amount  insured  by 
said  company  shall  bear  to  the  whole  amount  insured  on 
said  property  by  all  the  companies  subscribing  to  this  agree- 
ment ;  the  management  and  conduct  of  said  resistance  to 
said  claims  and  defence  of  said  suits  and  proceedings  shall 
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be  and  is  fully  entrusted  to  and  devolved  upon  a  committee 
to  be  composed  of  W.  H.  Brazier,  of  the  city  of  New  York, 
Charles  W.  Sproat,  of  the  city  of  Boston,  James  R.  Lott,  of 
the  city  of  New  York,  and  L.  S.  Jordan,  of  the  city  of 
Boston ;  which  committee  shall  have  full  power  and  author- 
ity to  employ  counsel  and  attorneys  to  appear  for  said 
companies  and  each  thereof  and  defend  said  suits  and  legal 
proceedings,  and  to  employ  other  persons  for  other  services 
relative  thereto,  and  to  assess 'Upon  and  demand  and  receive 
from  such  companies  from  time  to  time,  as  such  committee 
shall  deem  proper,  such  sum  or  sums  of  money,  for  the  com- 
pensation of  such  counsel  and  attorneys,  and  such  other 
persons,  and  all  other  expenses  of  such  defence  of  said  suits, 
as  said  committee  shall  deem  necessary  and  expedient ;  such 
assessment  upon  and  payment  by  each  of  said  companies,  to 
be  pro-rata  as  above  mentioned.  Each  and  every  of  said 
companies  shall  fully  and  faithfully  adhere  to  this  agree- 
ment, and  shall  refrain  from  any  act  or  proceedings  in 
reference  to  such  claims  or  suit  or  the  defence  thereof,  that 
can  or  may  in  anywise  defeat,  obstruct  or  interfere  with  the 
acts  or  proceedings  of  said  committee  relative  thereto,  and 
shall  at  all  times  furnish  to  said  committee  any  and  all 
papers,  information  and  assistance  in  and  about  such  man- 
agement and  conduct  of  such  resistance  and  defence,  as  may 
be  in  the  possession  or  power  of  said  companies  respectively 
and  as  may  be  desired  by  said  committee.  In  witness 
whereof,  the  said  insurance  companies  have  subscribed  this 
agreement,  the  24th  day  of  April,  1874." 

8.  At  the  time  of  the  execution  of  said  agreement  suits 
were  pending  in  Massachusetts  against  the  Franklin  Insur- 
ance Company  of  Indianapolis,  and  the  Clay  Insurance 
Company  of  Kentucky,  and  the  defendant,  and  the  caption 
of  said  agreement  refers  to  such  suits. 

4.  Mr.  Edward  T.  Woodward,  of  said  Boston,  was  duly 
employed,  under  said  agreement,  on  behalf  of  the  subscri- 
bers thereto,  to  assist  in  the  defence  of  said  suits  as  an 
export  on  sundry  matters  therein  involved  and  for  other 
purposes,  and  in  pursuance  of  such  employment  the  said 


Digitized  by  VjOOQIC 


JUNE  TERM,  1882.  28T 

Security  Ins.  Co.  v.  St  Paul  Int.  Co. 

Woodward  rendered  great  and  valuable  services  in  the 
defence  of  said  suits. 

6.  After  long  and  exhaustive  trials  the  plaintiffs  in  those 
suits  were  beaten  on  the  merits  of  the  controversy,  and  it 
was  established  as  the  result  of  said  suits  that  the  plaintiffs 
therein  would  not  be  able  to  enforce  their  claims  against  the 
subscribers  to  said  agreement. 

6.  At  the  close  of  said  suits  said  Woodward  presented 
to  the  committee  mentioned  in  said  agreement  a  bill  for  his 
services,  amounting  to  the  sum  of  $5,000,  which  bill  was 
approved  by  said  committee  and  was  reasonable,  and  was  so 
adjudged  by  the  United  States  Circuit  Court  as  below 
stated. 

7.  In  a  reasonable  time  thereafter  said  committee  levied 
an  assessment  upon  the  companies  who  were  parties  to  said 
agreement,  to  pay  the  bill  of  said  Woodward  and  other  ex- 
penses incurred  in  said  suits,  but  no  company  paid  its  assess- 
ment; each  of  said  companies,  including  the  defendant, 
alleging  the  bill  to  be  unreasonable  in  amount. 

8.  In  the  year  1879  said  Woodward  sued  this  plaintiff  in 
said  Boston,  to  recover  for  his  said  services,  and  thereafter 
such  proceedings  were  had  as  that  in  the  United  States 
Circuit  Court  for  the  First  Circuit,  held  in  Boston,  in  Jan- 
uary, 1880,  said  Woodward  recovered  judgment  against  this 
plaintiff  for  the  value  of  his  services  so  rendered  as  afore- 
said, to  the  amount  of  $6,000  and  interest  thereon,  the 
whole  of  said  judgment  being  about  the  sum  of  $5,444.08. 
Each  of  said  defendants  knew  of  the  existence  of  said  suit, 
and  during  its  progress  claimed  that  said  bill  was  unreason- 
able in  amount. 

9.  On  an  execution  issued  on  said  judgment,  this  plain- 
tiff, on  March  26,  1881,  paid  the  whole  amount  thereof, 
whicli  with  interest  was  the  sum  last  above  stated,  and  this 
plaintiff  was  further  subjected  to  the  payment  of  the  addi- 
tional sum  of  $943,  being  for  expenses  and  legal  services 
ineident  to  the  trial  of  said  cause. 

10.  Since  the  signing  of  said  agreement,  and  before 
Blarch  26th,  1881,  the  said  German  Insurance  Company,  the 
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said  Hibernian  Mutual  Fire  Insurance  Company,  and  the 
said  Globe  Insurance  Company,  representing  in  all  $10,000 
of  the  insurance  on  said  property,  had  utterly  failed  and 
there  were  in  existence  no  assets  of  said  companies  or  of 
either  of  them  ;  and  the  said  Oswego  &  Onondaga  Insurance 
Company  had  been  dissolved  under  the  laws  of  the  state  of 
New  York  and  could  not  be  sued  in  law  or  equity  in  that 
state  and  is  not  within  the  jurisdiction  of  this  court. 

11.  On  or  about  May  28d,  1881,  the  plaintiff  made 
demand  upon  all  the  remaining  signers  to  said  agreement, 
including  the  defendant,  that  they  should  contribute  accord- 
ing to  the  amount  of  their  several  policies  to  reimburse  the 
plaintiff  what  would  be  legally  and  equitably  due  on  the 
facts  aforesaid. 

12.  Some  companies,  other  than  the  defendant  and  other 
than  said  insolvent  companies,  have  responded  to  the 
demand  of  the  plaintiff,  so  that  there  remains  unpaid  of  the 
sum  of  15,444.08,  the  principal  sum  of  $2,252.52,  and  of 
the  sum  of  $943,  the  principal  sum  of  $400,  but  the  defen- 
dant has  refused  to  pay  to  the  plaintiff  any  sum  whatever. 

13.  All  the  other  signers  to  said  agreement,  except  the 
defendant,  are  without  the  jurisdiction  of  this  court. 

The  plaintiff  claims  equitable  relief,  and  that  there  be  an 
accounting  between  the  plaintiff  and  the  defendant,  and 
that  of  the  sums  paid  by  the  plaintiff  as  aforesaid,  and 
remaining  unpaid,  the  defendant  be  decreed  and  ordered  to 
pay  the  plaintiff  one-half  thereof,  to  wit:  the  sum  of 
$1,750 ;  and  for  such  other  relief  as  shall  be  equitable  in  the 
premises. 

To  this  complaint  the  defendant  filed  the  following 
demurrer: — 

The  defendant  demurs  to  the  plaintiff's  complaint  Bsxd 
the  matters  therein  contained : 

1.  Because  it  appears  from  the  complaint  that  the  plain- 
tiff was  not  legally  or  equitably  bound  to  pay  said  Wood- 
ward any  sum  of  money  whatever,  upon  the  account  of  or 
for  the  benefit  of  the  defendant ;  and  that  it  further  appears 
from  said  complaint  that  if  the  plaintiff  paid  any  money  to. 
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said  Woodward  or  upon  said  judgment  on  account  of  or 
for  the  benefit  of  the  defendant,  it  was  paid  by  the  plaintiflf 
voluntarily,  and  without  the  request,  knowledge  or  consent 
of  the  defendant. 

2.  That  it  appears  from  the  complaint  that  the  defen- 
dant was  liable  to  pay  said  Woodward,  either  at  law  or  in 
equity,  the  sum  of  about  three  hundred  dollars  and  no 
more ;  and  that,  if  the  plaintiff  paid  said  Woodward  said 
debt  or  said  judgment,  and  had  any  claim  either  at  law  or 
in  equity  against  the  defendant  and  other  parties  mentioned 
in  the  complaint  for  contribution,  it  appears  by  the  com- 
plaint that  all  except  the  defendant  have  repaid  the  same 
to  the  plaintiff. 

8.  That  it  appears  from  the  complaint  that  the  defen- 
dant's liability  upon  said  contract,  either  at  law  or  in  equity, 
is  an  individual  and  separate  liability  for  the  defendant's 
pro  rata  part  of  the  debt  described  in  said  complaint,  and 
that  the  defendant  is  not  liable  to  contribute  for  the  insol- 
vent companies'  liability  mentioned  in  said  complaint,  and 
that  the  defendant  is  not  a  surety  and  did  not  become  liable 
for  any  of  the  other  companies'  liability  mentioned  in  said 
complaint. 

4.  That  it  appears  from  said  complaint  that  said  contract 
was  executed  beyond  the  jurisdiction  of  this  court  with 
companies  that  were  not  then  and  never  have  been  within 
the  jurisdiction  of  this  court,  and  that  the  facts  alleged  in 
paragraph  thirteen  of  the  plaintiff's  complaint  give  the 
plaintiff  no  right  to  contribution  against  the  defendant* 

5.  That  upon  the  facts  alleged  in  the  complaint  the 
defendant  is  not  liable  to  pay  any  part  of  the  costs  of  the 
plaintiff's  defence  against  the  suit  of  said  Woodward. 

6.  That  it  appeai-s  from  the  complaint  that  the  plaintiff 
was  not  liable  to  said  Woodward  upon  said  contract  for 
more  than  its  pro  rata  part,  to  wit,  the  sum  of  $300,  and 
that  the  plaintiff  without  objection  suffered  judgment 
against  itself  for  the  defendant's  liability  to  Woodward,  and 
that  the  defendant  was  not  a  party  to  said  action,  and  did 
QOt  consent  to  it  and  is  not  liable  to  pay  or  contribute  any 
part  of  said  judgment. 
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The  case  was  reserved  upon  the  demurrer  for  the  advice 
of  this  court. 

W.  Stoddard^  in  support  of  the  demurrer. 

1.  There  was  no  legal  or  equitable  liability  to  Wood- 
ward on  the  part  of  the  Security  Insurance  Company  under 
the  agreement  for  more  than  its  pro  rata  part  of  the  whole 
sum  found  due  him.  As  it  contested  the  claim  solely  upon 
the  ground  that  the  charges  were  excessive,  and  did  not 
raise  the  point  that  it  was  not  liable  for  the  whole  amount^ 
the  payment  by  it  of  any  part  of  the  $5,000,  if  owing  and 
due  from  the  defendant  and  the  other  companies,  was  a 
voluntary  payment,  and  the  plaintiff  cannot  recover  from 
the  defendant  any  part  of  the  sum  paid.  Phillips  on  Insure 
ance,  §  2,000 ;  LttcoM  v.  Jefferson  Ins.  Co.^  6  Cowen,  6S5. 

2.  The  contract  entered  into  by  the  defendant,  the 
plaintiff^  and  the  other  insurance  companies,  fully  settles 
what  amount  of  this  sum  of  $5,000  each  company  shall  pay. 
Applying  the  words  of  the  contract  to  the  $6,000  due 
Woodward,  it  reads :  **  And  will,  when  and  as  required  by 
the  committee  hereinafter  mentioned,  contribute  to  and  pay 
said  Woodward  $5,000,  pro  rata ;  that  is  to  say,  each  com- 
pany shall  pay  such  proportion  (of  said  $5,000)  as  the 
amount  insured  by  said  company  (the  St.  Paul  Fire  & 
Marine  Insulrance  Co.)  shall  bear  to  the  whole  amount 
insured  on  said  property  by  all  the  companies  subscribing 
to  this  agreement."  In  other  words,  the  St.  Paul  Fire  & 
Marine  Ins.  Co.  will  pay  to  Woodward  ^^<s%  (or  jY)  of 
$5,000,  which  amounts  to  $294.10. 

8.  Having  entered  into  this  contract  specifying  the 
amount  that  each  company  shall  pay,  and  that  they  are 
not  ea^h  liable  for  the  whole  amount,  they  are  bound  by  it, 
and  the  plaintiff  is  not  entitled  to  contribution  from  the 
defendant,  for  either  the  insolvexit  companies  or  those 
beyond  the  jurisdiction  of  the  court.  North  v.  Brace^  80 
ConlA.,  60 ;  Bering  v.  Earl  of  Winehelsea^  2  Bos.  &  Pul., 
270 ;  1  Leading  Cases  in  Equity,  (H.  &  W.  notes,)  96,  and 
cases  there  cited ;  Armitoffe  v.  Ftdver^  87  N.  York,  494 1 
Brandt  on  Suretyship  &  Guaranty,  §  252. 
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4.  Before  the  plaintiff  can  claim  contribution  in  this 
case,  it  must  show  that  the  defendant  was  either  jointly  or 
severally  bound  and  hold  en  for  the  same  obligation  that  the 
plaintiff  was.  Under  this  contract  there  is  no  such  obliga- 
tion. The  plaintiff  was  holden  and  bound  to  pay  a  certain 
distinct  sum,  (a  definite  part  of  the  $5,000,)  and  no  one 
else  was  either  jointly  or  severally  liable  for  the  same 
sum ;  and  so  the  defendant,  and  each  of  the  other  companies 
signing  the  agreement,  assumed  alone  and  individually  a 
certain  distinct  sum,  and  no  one  company  was  liable,  either 
jointly  or  severally,  for  any  of  the  others. 

5.  The  fact  that  the  other  companies  are  without  the 
jurisdiction  of  the  couii;,  does  not  entitle  the  plaintiff  to 
recover  from  the  defendant.  Those  parties  were  never 
within  the  jurisdiction  of  the  court.  The  principle  upon 
which  contribution  exists  by  one  surety  against  a  co-surety, 
where  one  of  the  sureties  has  become  insolvent  or  has  left 
the  state,  is,  that  it  was  the  understanding  that  all  parties 
should  equally  bear  the  burden,  and  each  guarantees  that 
the  other  shall  perform  his  contract.  And  where  in  such  a 
case  one  co-surety  moves  from  the  state,  so  that  he  cannot 
be  reached,  it  is  a  breach  of  the  contract  as  it  was  under- 
stood between  the  sureties,  and  if  a  loss  occurs,  equity  says 
that  it  shall  be  borne  equally  by  the  remaining  parties. 
Boardman^Y.  Paige^  11  N.  Hamp.,  481.  In  this  case  there 
was  no  agreement,  either  expressed  or  implied,  that  any  of 
the  companies  should  ever  be  within  the  jurisdiction  of  the 
court,  and  consequently  there  was  no  breach  of  the  contract 
which  we  guaranteed,  and  therefore  we  are  not  liable  on 
that  ground. 

6.  We  are  not  liable  for  the  costs  of  the  plaintiff  in 
defending  the  Woodward  suit.  We  were  not  parties  to  that 
suit.  We  did  not  authorize  any  defence,  and  the  defence 
was  not  for  our  benefit.  Boardman  v.  Paige^  11  N.  Hamp., 
431 ;  John  v.  Jb»e«,  16  Ala.,  454 ;  Brandt  on  Suretyship  & 
Guaranty,  §  247. 

7.  The  most  that  under  any  circumstances  can  be 
recovered  against  us  in  this  case  is  $294.10,  a  sum  in  con- 

YoJj.  L.— 16 
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troversy  which  is  below  the  jurisdiction  of  the  Superior 
Court.  When  it  appears  from  the  declaration  that  the  tfnm 
to  be  recovered  must  be  below  the  jurisdiction  of  the  court, 
ihe  court  will  dismiss  the  complaint.  Chrether  v.  Kloek,  89 
Conn.,  135 ;  SutU  v.  EoekweU,  41  id.,  61. 

J.  W.  Ailing^  contra. . 

1.  The  right  of  contribution  applies  to  all  cases  where 
two  or  more  persons  are  liable  by  contract  in  the  same  way 
to  a  third  person,  and  such  third  person  compels  one  to  pay 
the  entire  obligation.  1  Story  Kq.  Jur.,  §  504;  1  Parsons 
on  Cont.  (6tb  ed.,)  31,  and  note  d;  Brandt  on  Suretyship, 
§220. 

2.  The  yarious  insurance  companies  were  of  course  co- 
contractors.  Was  Woodward's  claim  against  them  all? 
He  could  enforce  his  whole  claim  against  all  jointly,  or  any 
one  of  them  which  should  not  plead  in  abatement  the  non- 
joinder of  the  others.  He  was  not  bound  to  sue  each  for 
a  fractional  part  of  his  claim.  The  whole  nature  of  the 
case  and  the  structure  of  the  contract  show  that  when 
attorneys  or  other  persons  were  employed,  it  was  by  the 
eommittee  as  agents  of  all  the  companies  and  for  the 
benefit  of  all.  The  provision  that  each  company  should 
pay  in  proportion  to  the  amount  of  its  insurance,  was  simply 
a  rule  of  apportionment  among  themselves,  and  could  not 
affect  a  third  party  having  a  claim  for  services.  Kincaid  t. 
Mocker^  7  J.  J.  Marsh.,  333.  It  was  like  the  case  of  a  part* 
nership  where  the  apportionment  between  the  partners  may 
be  unequal,  but  where  all  are  liable  for  a  debt  owed  by  it. 

3."  The  plaintiff  had  a  right  to  look  to  the  solvent 
companies  for  the  entire  contribution.  The  party  paying 
an  entire  debt  which  others  are  bound  to  share  with  him, 
has  a  right,  in  seeking  contribution  from  the  rest,  to  lo<^  to 
the  solvent  co-contractors,  without  reference  to  those  who 
have  become  insolvent,  ffyde  v.  Tracy ^  2  Day,  491 ;  Cory 
V.  Holmes^  M  Gray,  127;  Van  Petten  v.  Richard$ony  68 
Misio.,  879.  The  case  of  NoHh  v.  Brace,  30  Conn.,  60,  cited 
on  the  other  ?aide,  rests  upon  an  essentially  different  state  of 
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faets.  But  even  in  that  case  the  conrt  say  (p  72 :)  ^  As  « 
general  doctrine  of  equity  it  is  true  that  where  there  is  an 
entire  debt  or  duty  owed  equally  by  several,  the  solvent 
debtors  must  share  equally  in  any  burden  thrown  upoii 
them  by  the  insolvency  of  a  part  of  their  number."  It  is  a 
fair  and  indeed  an  irresistible  inference,  that  as  the  companies 
united  in  defence  of  the  test  suit  on  the  supposition  that  all 
were  able  to  pay,  now  that  some  are  unable  to  pay  their 
share  should  be  distributed  among  the  solvent  parties 
according  to  their  interests. 

4.  The  companies  that  are  without  the  jurisdiction  of 
the  court  are  to  be  regarded  in  the  same  way  as  the  insol- 
vent companies  and  are  to  be  excluded  in  making  a  basis 
for  contribution.  Cary  v.  ffolmes^  16  Gray,  127 ;  Whitman 
V.  Porter,  107  Mass^  622 ;  McKenfia  v.  George,  2  Rich.  Eq^ 
15.  Both  the  plaintiff  and  the  defendant  must  seek  in 
other  jurisdictiona  the  application  of  the  law  of  equitable 
apportionment,  until  all  the  solvent  companies  settle  equally 
according  to  their  respective  interests. 

6.  Whether  the  costs  and  expenses  growing  out  of  the 
plaintiff's  defence  against  Woodward's  suit  can  become  a 
subject  for  contribujdon,  must  depend  upon  whether  it  was 
reasonable  in  the  circumstances  that  that  defence  should 
have  been  made.  It  is  admitted,  that  the  defendaut  claimed 
that  Woodward's  bill  was  unreasonable  in  amount,  both 
before  his  suit  and  during  its  progress,  and  that  the  defen- 
dant  knew  of  that  suit.  It  would  therefore  have  been  veiy 
imprudent  for  the  plaintiff  to  pay  that  bill  before  it  had 
been  established  by  a  competent  tribunal,  and  the  reason* 
able  expense  of  getting  the  claim  adjusted  ought  to  be  one 
of  the  items  of  the  account  in  contribution.  1  Parsons  on 
Ck)nt.,  (6th  ed.,)  88,  and  notes;  Marsh  v.  Harrinfftcm,  18 
Verm.,  150;  Fletcher  v.  Jackson,  28  id.,  598.  **If  the  oom* 
piainant,  knowing  that  the  demands  were  just,  and  that  bia 
ocHSureties  and  himself  were  bound  to  pay  them,  bad  volum 
tarily  incurred  expenses  in  unnecessarily  defending  the 
suits,  he  would  have  been  without  remedy  for  costs;  biU 
it€mk  their  oature  it  cannot  be  supposed  that  he  was  full/ 
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aware  of  the  bond  fides  and  amounts  of  these  demands^  and 
he  owed  it  to  hxTnself  and  to  his  co-sureties  to  see  that  they 
were  established  according  to  the  principles  of  law  ;  and  that 
he  could  not  do  withont  incurring  the  expense  of  employ- 
ing counsel."    McKenna  v.  George^  2  Rich.  Eq.,  18. 

Pardee,  J.  (After  stating  the  facts.)  By  the  terms  of 
the  agreement  the  signers  jointly  subjected  themselves  to 
liability  to  all  persons  rendering  service  at  the  request  of 
their  agent,  the  committee.  And  this  upon  the  equitable 
principle  that  when  several  persons  desire  to  bring  about  the 
same  result,  one  which  will  be  of  pecuniary  advantage  to 
each,  and  agree  to  unite  and  make  common  cause  each  with 
all  others  in  the  undertaking,  and  join  in  the  appointment 
of  the  same  agent  for  the  accomplishment  of  their  purpose, 
as  between  themselves  each  is  bound  to  contribute  his  pro- 
portion to  the  consequent  expense ;  that  proportion  to  be 
determined  by  the  number  uniting,  or  by  a  rule  established 
by  themselves,  or  by  such  equities  as  may  arise  from  the 
circumstances  attending  the  transaction.  And,  if  one  of 
them  pays,  either  upon  the  judgment  of  a  court  or  volunta- 
rily, a  claim  justly  due  from  all,  each  of  the  others  is  under 
obligation  so  to  contribute  to  his  repayment  as  that  the  final 
result  shall  be  that  each  solvent  person  has  paid  his  propor- 
tion; the  person  voluntarily  paying  the  whole  assuming 
the  risk  of  the  invalidity  of  the  claim,  but  not  the  risk  of 
the  insolvency  of  a  joint  contractor.  The  provision  in  the 
contract  as  to  payment  pro  rata^  is  to  be  read  as  if  it  ex- 
pressed that  the  division  is  to  be  among  solvent  signers 
only ;  and  it  is  applicable  to  them  only ;  it  has  no  effect 
upon  those  serving  them ;  it  determines  that  the  expense  is 
not  to  be  divided  per  capita  but  in  proportion  to  the  amount 
insured  by  each,  to  the  benefit  to  be  derived  by  each  from  a 
successful  resistance  to  the  demands  of  the  insured.  There- 
fore it  was  in  the  power  of  Woodward  to  make  all  of  them 
defendants  in  one  suit  for  his  entire  claim ;  he  was  under  no 
obligation  to  enforce  it  in  fractions  against  each  separately ; 
nor  did  he  take  the  risk  of  loss  resulting  from  the  insolvenoj 
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of  any.  And  choosing  to  sue  this  plaintiff  alone,  in  the 
absence  of  a  plea  in  abatement  for  non-joinder  of  the  others 
he  might  legally  have  judgment  for  the  whole.  And  the 
plaintiff  was  under  no  obligation  to  the  others  to  plead  in 
abatement  in  the  absence  of  any  request,  they  having 
knowledge  of  the  suit  and  an  opportunity  to  join  in  the 
effort  to  defeat  it. 

Whether  the  plaintiff  gave  such  notice  of  the  suit  to  the 
defendant  that  the  judgment  concludes  the  latter  as  to  the 
amount  due,  is  of  no  consequence,  since  the  petition  alleges, 
and  the  demurrer  of  course  admits,  that  the  bill  of  Wood- 
ward **  was  approved  by  the  committee  and  was  reasonable." 
The  plaintiff  could  therefore  have  safely  paid  it  without 
waiting  to  be  sued. 

This  being  so,  the  question  arises  how  the  plaintiff  can 
justly  call  on  the  defendant  to  contribute  to  the  expense  of 
defending  against  that  suit.  The  expense  of  that  defence 
was  about  $900.  Why  should  the  plaintiff  have  incurred 
this  expense  in  resisting  a  reasonable  claim,  and  after  mak- 
ing an  ineffectual  resistance  why  should  the  plaintiff  look 
to  the  defendant  for  its  share  of  that  expense  ?  This  claim 
is  a  plausible  one,  but  the  peculiar  facts  of  the  case  show 
the  groundlessness  of  it.  The  plaintiff  presumably  could 
not  have  known  that  the  claim  was  a  reasonable  one  until 
it  had  been  investigated  in  court  and  so  found.  But  aside 
from  this,  it  is  alleged  and  by  the  demurrer  admitted,  that 
**  the  defendant  [in  this  suit]  claimed  that  the  bill  of  Wood- 
ward was  unreasonable  in  amount.'*  This  being  so,  it  was 
both  reasonable  in  itself,  and  due  to  the  defendant,  that  the 
bill  should  not  be  paid  without  a  judicial  investigation,  and 
of  course  the  expense  of  that  investigation  should  be  shared 
by  all  the  parties  interested,  especially  in  view  of  the  origi- 
nal agreement  of  the  several  insurance  companies  to  make 
common  cause  in  the  whole  matter. 

It  is  of  course  to  be  understood  that  the  judgment 
obtained  against  the  plaintiff  by  Woodward  does  not 
become  judicially  conclusive  upon  the  present  defendant 
by  reason  of  the  propriety  of  the  making  of  the  defence  by 
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ihe  plaintiff,  but  the  facts  have  their  operation  merely  in 
making  it  reasonable  that  the  expense  of  that  defence 
should  be  shared  by  the  parties  interested. 

Each  signer  was  responsible  to  Woodward  for  his  entire 
claim ;  each  was  alike  exposed  to  a  judgment  in  his  favor 
t0t  the  whole ;  therefore  the  duty  of  payment  was  upon  all 
alike.  It  fell  to  the  lot  of  the  plaintiff  to  be  made  sole 
defendant  in  a  suit  by  Woodward  for  the  whole,  and  to  be 
compelled  to  pay  it ;  it  is  not  inequitable  for  it  to  put  upon 
any  one  of  its  co-signers  one  half  of  the  burden  which  it 
has  been  compelled  to  assume.  And  if  it  is  driven  to  the 
necessity  of  asking  a  court  of  equity  to  compel  contribution 
and  can  find  but  one  solvent  co-signer  within  the  jurisdic- 
tion of  that  court,  it  is  entitled  to  a  decree  for  contribution 
to  the  extent  of  one  half  of  the  amount  paid  by  it.  The 
plaintiff  and  defendant  can  each  thereafter  enforce  contri- 
bution against  co-signers  in  other  jurisdictions,  or  submit 
to  an  equal  loss  as  they  may  prefer.  So  far  as  this  jurisdic- 
tion is  concerned,  a  burden  which  two  are  to  bear,  will  press 
with  equal  weight  on  both. 

The  Superior  Court  is  advised  that  the  complaint  is 
sufficient. 

In  this  opinion  the  other  judges  concurred. 


William  Bryan,  Jr.,  and  others  vs.  The  Town  of 

Branford 

An  engineer  who  has  had  experience  in  making  plans  and  estimates  for 
the  building  of  bridges  and  has  superintended  their  construction,  can 
properly  testify  as  an  expert  with  regard  to  the  probable  cost  of  a  bridge, 
although  he  has  had  no  experience  as  a  practical  bridge  builder. 

And  it  does  not  affect  the  case  that  he  has  obtained  the  prices  of  the 
materials  for  the  bridge  from  persons  who  deal  in  such  articles. 

Under  the  statute  authorizing  the  laying  out  of  highways,  a  highway  with 
a  draw-bridge  can  be  laid  out  over  a  navigable  river. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1882-  247 

Bryan  «•  Town  of  Branf ord. 


The  statute  (Gen.  Statutes,  p.  239,  sec  47,)  which  allows  a  committee  to 
receive  and  regard  as  evidence  on  the  question  of  the  cost  of  a  new 
bighway.  a  bond  for  the  construction  of  the  highway  for  a  stated  price, 
appliea  to  a  highway  so  laid  out. 

Tbe  act  of  1875  (Session  Laws  of  187&»  p.  fi7J  which  provides  that  such  a 
bond  shall  stipulate  that  the  worlc  shall  be  done  to  the  acceptance  of  the 
county  comn^ssioners,  does  not  repeal,  but  is  to  be  taken  in  connection 
with,  the  former  act  (Gen.  Statutes,  p.  280,  sec.  47,)  which  provides  fkaft 
•neh  a  bond  shall  be  conditioned  for  the  doing  of  the  work  **  in  a  speci- 
fied time  and  manner." 

It  is  no  objection  to  the  laying  out  of  a  highway  on  the  ground  of  public 
convenience  and  necessity,  that  a  considerable  part  of  the  public  trterei 
will  be  for  the  purpoee  of  recreation  and  pleasure.  The  accommodattoa 
of  that  class  of  travellers  is  to  be  considered  with  l^at  of  the  rest  of  the 
public 

Travel  which  is  limited  to  the  summer  months  is  entitled  to  less  weight  in 
determining  whether  there  Is  a  public  necessity,  than  that  which  it  cott- 
•unt 

Where  evidence  that  should  properly  have  been  received  in  chief  has  been 
admitted  at  a  later  stage  of  the  trial,  the  matter  is  whoUy  one  of  discre- 
tion, and  is  not  a  ground  of  error. 

CrviL  SUIT  for  the  laying  out  of  a  highway ;  brought  to 
the  Superior  Court.  Report  of  a  committee  in  favor  <^ 
laying  out  the  highway,  remonstrance  by  the  defendants 
against  the  acceptance  of  the  report,  remonstrance  over- 
raled  and  decree  laying  out  the  highway,  (^Bedrd»ley^  «r.,) 
and  motion  in  error  by  the  defendants.  The  case  is  suffi- 
oiently  stated  in  tiie  opinion. 

J.  W.  AIMng  and  W.  A,  Wright^  for  the  plain tifEs  in  error, 
X.  HartUon^  for  the  defendants  in  error. 

LooMis,  J.  The  questions  for  review  in  this  case  are 
based  upon  certain  decisions  of  the  Superior  Court  over- 
ruling the  defendants'  remonstrance  to  the  report  of  a  com- 
mittee laying  out  a  highway  in  the  town  of  Bran  ford. 

1.  The  highway  was  laid  across  Branford  river,  which 
required  the  building  of  a  bridge  with  a  draw  for  the  accom- 
modation of  vessels,  and  the  cost  of  the  bridge  became  an 
important  question  before  the  committee.  Upon  this  subject 
the  plaintiffs  offered  the  testimony  of  A.  B.  Hill  and  Charles 
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H.  Fowler  as  experts.  To  show  their  qualifications  as  such 
the  plaintiflfs  proved  that  they  were  civil  engineers  by 
education  and  profession ;  that  Hill  for  some  time  had  been 
assistant  and  Fowler  chief  engineer  in  the  engineer's  depart- 
ment of  the  city  of  New  Haven;  that  it  was  part  of  their 
duty  to  make  plans  of  and  estimates  for  the  cost  of  bridges 
in  the  city  of  New  Haven ;  that  they  had  had  considerable 
experience  for  a  number  of  years  in  making  plans  and  speci- 
fications for  bridges  in  that  city  and  its  vicinity,  and  in  making 
estimates  of  their  cost,  and  also  in  personally  superintend- 
ing, in  behalf  of  the  party  for  whom  they  had  made  plans 
and  estimates,  as  engineers,  the  building  of  such  bridges  by 
the  various  contractors  who  had  undertaken  to  construct 
them ;  that  the  market  price  of  materials  was  gained  from 
those  who  dealt  in  them — ^the  price  of  iron  from  iron  manu- 
facturers and  of  lumber  from  lumber  dealers — ^but  that  they 
had  personal  knowledge  of  the  market  price  of  labor 
required  to  construct  bridges;  and  that  they  had  made 
plans  for  the  construction  of  the  bridge  proposed  and  speci- 
fications in  detail,  the  «ame  as  described  in  the  bond  offered 
in  evidence,  together  with  estimates  of  the  cost. 

The  defendants  contended  that  these  facts  did  not  show 
the  necessary  qualifications  to  enable  the  witnesses  to  testify 
as  experts  in  regard  to  the  cost  of  the  proposed  bridge.  It 
was  conceded  that  they  had  sufficient  education  and  knowl- 
edge and  were  entirely  competent  to  make  plans  and  speci- 
fications, but  it  was  contended  that  the  fatal  defect  in  their 
competency  was  that  they  had  not  actually  built  bridges. 
To  give  plausibility  to  the  objection  it  was  claimed  that  the 
meaning  of  the  term  "expert"  was  limited  by  the  strict 
sense  of  its  Latin  derivation — that  is,  to  "  a  person  instruc- 
ted by  experience."  But  the  legal  sense  of  the  term  has 
always  been  much  broader.  Lord  Mansfield  in  Folkes  v. 
Chadd^  3  Doug.,  157,  extended  it  to  "  all  persons  profes- 
sionally acquainted  with  the  science  or  practice  in  question." 
In  Best  on  Evidence,  vol.  2,  §  613,  it  is  said  that  "  on  ques- 
tions of  science,  skill,  trade  and  the  like,  persons  conversant 
with  the  subject  matter  are  permitted  to  give  their  opinions 
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in  eyidence.*'  And  the  rule  is  the  same  as  laid  down  in 
1  Greenleaf  8  Evidence,  §  440.  In  Stephen^s  Digest  of  the 
Law  of  Evidence,  art.  49,  p.  104,  it  is  said  that  "  when  there 
is  a  question  as  to  any  point  of  science  or  art,  the  opinions 
upon  that  point  of  persons  specially  skilled  in  any  such 
matter  are  deemed  to  be  relevant  facts."  In  Ardesco  Oil 
Co.  V.  Gibson,  63  Penn.  St.,  152,  it  is  said  that  "while 
undoubtedly  it  must  appear  that  a  witness  called  as  an 
expert  has  enjoyed  some  means  of  special  knowledge  or 
experience  upon  the  subject  in  question,  no  rule  can  be  laid 
down  as  to  its  extent." 

In  Spring  Co.  v.  Edgar^  99  U.  S.  Reps.,  645,  it  is  said  that 
"  it  is  very  much  a  matter  within  the  discretion  of  the  court 
whether  to  receive  or  exclude  the  evidence,  but  the  appel- 
late court  will  not  reverse  the  ruling  in  such  a  case  unless  it 
is  manifestly  erroneous."  But  so  far  from  experience  being 
the  test  of  competency,  it  was  held  in  Taylor  v.  Railway 
Co.,  48  N.  Hamp.,  804,  State  v.  Wood,  53  id.,  484,  and 
Tviler  V.  Kidd,  12  Ala.,  648,  that  a  physician  may  give  his 
opinion  as  an  expert  upon  a  subject  concerning  which  he 
has  had  no  practical  experience  and  where  his  knowledge 
was  derived  from  study  alone.  The  want  of  experience 
would  of  course  in  many  cases  affect  the  weight  and  credi- 
bility  of  the  evidence. 

It  seems  clear  that  the  objection  can  derive  no  support 
from  legal  •  authority.  And  if  experience  was  made  an 
essential  qualification,  it  ought  not  to  be  overlooked  that 
the  witnesses  in  question  had  much  experience  in  estimating 
tiie  cost  of  bridges — ^the  very  matter  in  question.  But  it  is 
said  they  had  no  opportunity  to  verify  their  estimates  by  the 
actual  results.  It  is  hardly  possible  that  they  could  repeat* 
edly  be  called  upon  to  make  these  estimates  without  being 
informed  afterwards  of  the  results,  and  it  would  undoubt* 
edly  be  so  where  they  personally  superintended  the  same 
work  through  all  its  stages,  as  they  did  in  some  cases.  It  is 
further  said  that  in  estimating  the  cost  of  materials  they 
bad  to  inquire  of  others  having  the  materials  for  sale.  This 
is  true,  and  would  apply  as  well  to  the  practical  bridge 
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builder,  were  he  called  upon  to  make  an  estimate  of  the 
cost.  It  would  not  do  to  take  the  prices  paid  on  some 
fbrmer  occasion.  They  might  vary  materially.  Some 
inquiry  as  to  the  market  prioes  at  the  particular  time  im 
question  would  be  necessary. 

In  this  discussion  we  hare  assumed  (contrary  to  sereral 
deeisions  in  this  state)  that  the  strict  rules  of  evidence 
apply  in  full  force  to  trials  before  committees  in  highway 
cases,  and  yet  we  find  no  errc^  in  the  ruling  complained  of. 

3.  The  next  question  is,  whether  the  committee  erred  in 
receiving  the  bond  for  the  construction  of  the  road  and 
bridge. 

In  the  first  objection  the  defendants'  sole  grievance  is 
tiiat  the  evidence  was  not  offered  in  chief.  If  we  assume 
that  by  the  strict  rule  of  procedure  it  should  have  been  so 
offered,  yet,  as  the  time  and  order  of  admitting  evidence 
during  the  trial  rested  in  the  discretion  of  the  committee, 
no  error  can  be  predicated  on  this  ground.  Doane  v.  Cum^ 
mins^  11  Conn.,  158 ;  State  v.  Alvord^  31  id.,  46 ;  Ckapmon 
V.  Loomis^  86  id.,  459 ;  Stirling  v.  Buckingham^  46  id.  468. 

The  next  objection  is,  that  the  statute  allowing  a  bond  to 
be  received  in  evidence  does  not  apply  to  a  case  like  this, 
where  the  proposed  highway  crosses  a  navigable  river, 
requiring  a  bridge  over  the  same  with  a  draw.  But  tiM 
statute  (Gren.  Stat.,  p.  289,  sec.  47,)  allowing  the  committee 
to  receive  such  bond  and  regard  it  as  evidence,  in  teims 
applies  to  every  case  where  an  application  shall  be  pending 
before  the  Superior  Court  for  the  lajring  out  of  any  high- 
way, and  there  is  no  exception  mentioned.  It  would  seem 
therefore  that  if  the  committee  had  a  right  to  lay  out  the 
highway  at  all,  they  had  the  right  to  receive  the  bond.  But 
the  right  to  lay  out  a  highway,  with  a  draw-bridge,  over  a 
navigable  river,  was  established  by  the  decision  of  this  court 
in  Brown  v.  Town  of  Preston^  88  Conn.,  219. 

The  remaining  objections  relate  to  the  form  or  condition 
of  the  bond;  and  here,  although  several  particulars  are 
mentioned  and  criticised,  yet  we  deem  it  unnecessary  to 
consider  them,  except  as  they  are  involved  in  the  question 
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wjbether  the  bond  was  in  compliance  with  the  provisiona  of 
the  statute.  There  are  two  statutes  relating  to  this  subject, 
one  found  in  the  General  Statutes,  p.  239,  sec.  47,  which 
requires  that  the  bond  "  be  conditioned  to  make  or  alter 
such  highway  in  a  specified  time  and  manner,"  and  the 
other,  found  in  the  session  laws  of  1875,  p.  57,  providing 
that  the  condition  '^  shaU  contain  a  proviso  that  the  high- 
way shall  be  constructed  and  graded  to  the  acceptance  of 
the  county  commissioners." 

Now  the  bond  in  question  specifies  particularly  the  work 
and  the  manner  of  the  work,  and  requires  its  completion  in 
a  specified  time,  and  that  it  is  all  to  be  done  ^'to  thf 
Ikcceptance  of  the  county  commissioners,"  and  so  complies 
ya  terms  with  both  statutes.  But  the  defendants  earnestly 
contend  that  nothing  at  all  should  have  been  mentioned 
^bout  the  work,  nothing  in  respect  to  the  dimensions,  mate- 
rials or  construction  of  the  bridge,  but  only  that  it  should 
be  in  every  particular  such  a  structure  as  the  county 
pommissioners  might  accept. 

What  is  this  in  effect  but  a  claim  that  the  statute  first 
cited  is  repealed  by  the  last?  But  no  repeal  is  expressed, 
and  there  is  no  such  inconsistency  as  might  imply  a  repeaL 
Both  statutes  can  stand  together  in  harmony.  Indeed^  it 
seems  to  us  that  the  last  is  an  its  face  a  mere  additional 
^requirement,  and  not  a  substitute  which  excludes  the  other. 

If  the  defendants'  construction  is  correct,  no  prudent 
person  would  consent  to  bind  himself  to  build  a  bridge  foif 
a  specified  sum  without  mentioning  the  work  he  was  to  do 
and  the  materials  he  was  to  furnish.  There  would  be  no 
basis  upon  which  to  estimate  the  expense — no  guide  or 
standard  for  the  conduct  of  the  work ;  all  would  remain 
uncertain  until  it  was  too  late  to  recall  the  bond,  and  then 
a  bridge  of  wood  which  had  been  estimated  for  and  expected 
might  be  discarded  and  one  of  stone  or  iron  required.  It 
seems  to  us  also  that  the  committee,  in  determining  the  ques- 
tion of  common  convenience  and  necessity,  if  they  are  to 
receive  a  bond  in  evidence,  ought  to  know  what  sort  of 
structure  will  be  built  for  the  sum  named;  and  the  town 
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also,  which  is  to  be  burdened  with  the  expense,  needs  the 
same  knowledge  in  order  to  decide  whether  it  will  accept 
the  bond  or  let  to  others  the  building  of  the  road.  We 
conclude  that  both  the  statutes  referred  to  are  in  force,  and 
that  they  mean  that  the  work  particularly  specified  in  the 
bond  shall  be  done  to  the  acceptance  of  the  commissioners. 

8.  The  last  point  for  our  consideration  involves  to  some 
extent  the  construction  of  our  statute  relative  to  the  purposes 
for  which  highways  may  be  laid  out. 

It  appeared  on  the  trial  before  the  committee  that  the  pro- 
posed road  would  shorten  the  distance  between  Branford 
Depot  and  a  place  in  Branford  known  as  Indian  Neck, 
nearly  a  mile,  and  that  the  latter  place  was  a  noted  summer 
resort  on  the  shores  of  Long  Island  Sound,  where  there 
were  private  dwelling  houses  and  public  hotels  and  board- 
ing houses.  After  giving  to  some  extent  the  details  as  to 
travel  and  business  between  those  points,  the  record  adds : — 
*^  But  the  principal  feature  about  Indian  Neck  has  been  and 
is,  that  it  is  a  popular  resort  during  the  warm  months  of  the 
year  for  persons  from  all  sections  of  the  country,  in  and  out 
of  this  state,  with  but  very  few  from  Branford,  in  search  of 
health,  recreation  or  pleasure,  or  all  combined,  and  it  is  this 
fact  which  has  led  to  the  development  of  the  real  estate, 
hotel,  boarding  house  and  livery  business  above  described.** 
No  evidence  as  to  the  condition  of  Indian  Neck,  or  as  to 
what  was  done  there,  or  the  nature  of  travel  to  and  from 
there,  was  objected  to  while  the  evidence  was  being  received, 
but  on  the  argument  the  defendants  claimed  that,  in  so  far 
as  travel  to  the  Neck  for  pleasure  or  recreation  was  con- 
cerned, it  should  not  be  considered  by  the  committee  in 
deciding  the  question  of  common  convenience  and  necessity. 
But  the  committee  did  take  into  consideration  the  fact  and 
needs  of  such  travel  in  connection  with  the  other  evidence 
in  the  case. 

In  order  to  support  this  objection  a  very  narrow  construc- 
tion of  the  words  "  common  convenience  and  necessity,**  as 
used  in  the  General  Statute,  p.  288,  sec.  88,  must  be  given ; 
hence  the  defendants  select  the  word  "necessity"  as  the 
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controlling  word  and  make  its  legal  and  literal  meaning  the 
game,  namely,  that  which  is  indispensable.  If  this  is  correct 
there  could  be  no  new  road  to  Indian  Neck,  for  the  public 
have  an  existing  way  there,  and  as  they  have  hitherto  done 
without  any  other  so  they  may  as  well  hereafter ;  and  wher- 
ever there  is  an  existing  way  between  two  termini  that  is 
passable,  it  would  be  impossible  that  another  should  be 
indispensable. 

We  think  the  meaning  of  the  statute  is  not  to  be  so 
restricted.  It  is  very  common  to  give  the  word  "neces- 
sary," as  used  in  statutes  and  in  legal  propositions,  a  much 
more  liberal  meaning.  For  instance,  the  statute  which 
exempts  from  warrant  or  execution  bedding  and  household 
furniture  "necessary  for  supporting  life,"  although  seem- 
ingly narrowed  by  the  specified  object,  is  held  not  to  refer 
simply  to  articles  indispensable  to  subsistence,  but  to  include 
those  of  convenience  and  comfort.  Montague  v.  Richard- 
ton^  24  Conn.,  338.  And  where  persons  holding  certain 
relations  to  others  are  liable  for  necessaries,  the  term  is  not 
restricted  to  what  is  requisite  for  sustenance,  but  often 
includes  much  more,  depending  on  the  circumstances,  situa- 
tion and  social  position  of  the  parties.  Harris  v.  I>ale^  6 
Bush,  161.  So  statutes  excepting  works  of  necessity  from 
a  prohibition  of  labor  on  Sunday,  are  not  construed  as  con- 
fining the  exception  to  acts  of  absolute  physical  necessity. 
Morris  v.  The  State,  81  Ind.,  189;  Flagg  v.  Mllhury,  4 
Cush.,  243. 

We  are  aware  that  some  of  these  cases  are  put  on  the 
ground  that  a  liberal  interpretation  of  the  statute  should  be 
given  in  furtherance  of  the  object.  But  the  underlying 
principle  of  a  liberal  interpretation  is  that  it  is  most  reason- 
able considering  the  object  and  circumstances.  We  invoke 
this  principle  as  applicable  here.  The  necessity  referred  to 
is  not  absolute,  but  a  reasonable  public  exigency.  The 
words  that  precede,  namely,  "  common  convenience  and," 
somewhat  modify  the  meaning  of  "  necessity."  In  Hays  v. 
Briggs,  8  Pittsb.  (Pa.,)  504,  under  what  is  known  in  Penn- 
sylvania as  the  "  Lateral  Railroad  Act,"  providing  for  the 
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taking  of  the  lands  of  individuals  for  railroads  under  certain 
circumstances  where  it  is  found  "necessary  and  useful  for 
public  or  private  purposes,"  it  was  held  that  the  necessity 
contemplated  by  the  statute  was  a  reasonable  and  not  an 
absolute  one.  And  the  same  statute  was  construed  in  like 
manner  by  the  Supreme  Court  of  that  state  in  Harvey  v. 
Lloyd,  8  Penn.  St.,  881. 

In  Dudley  v.  Cilley,  5  N.  Hamp.,  558,  Redpield,  J.,  in 
giving  the  opinion  of  the  court  said*: — "In  determining 
what  constitutes  an  occasion  for  lajdng  out  a  highway  for 
the  accommodation  of  the  public,  three  things  are  to  be 
considered:  1st,  the  public  exigency  and  convenience; 
2d,  the  burden  that  is  upon  the  town  or  towns ;  and  8d, 
the  rights  of  individuals  whose  lands  may  be  taken  for  the 
purpose.  And  the  rule  is,  that  when  the  public  exigency  in 
such  that  it  will  justify  the  taking  of  the  lands  of  Individ^ 
uals  without  their  consent  for  the  purpose,  and  will  also 
justify  the  burden  upon  the  town  making  the  road  and 
keeping  it  in  repair,  then  there  is  occasion  for  a  highway. 
When  such  a  case  is  shown  the  rights  of  individuals  must 
give  way  to  the  public  convenience  and  necessity  and  iht 
town  must  submit  to  receive  the  burden." 

The  public  exigency,  though  the  same  in  kind,  may  vary 
much  in  degree.  A  large  amount  of  travel  will  justify  a 
large  expenditure — a  smaller  amount  a  less  expenditure; 
and  yet  the  common  convenience  and  necessity  may  require 
the  road  in  both  cases. 

But  not  to  dwell  longer  in  exposition  of  the  statute  we 
proceed  to  the  precise  question  under  consideration.  It  is 
not  whether  pleasure  travel  alone  would  justify  the  laying 
out  of  a  highway,  but  whether  the  fact  and  needs  of  suck 
travel  may  be  considered  at  all  in  connection  with  evidence 
showing  still  more  urgent  public  demands.  The  entire 
amount  of  lawful  public  travel  to  be  accommodated  must  be 
considered  in  deciding  what  the  public  exigency  requires. 
As  the  tmveler  for  pleasure  or  recreation  has  his  rights  in 
the  use  of  a  road  when  made,  so  his  voice  may  unite  with 
others  in  making  a  public  demand  for  a  new  road.  The 
travel  of  course  which  is  temporary,  and  which  uses  the 
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road  only  a  few  months  in  the  year,  will  have  much  less 
weight  than  that  which  is  permanent. 

In  Woodstock  v.  Gallup^  28  Vermont,  587,  it  was  held 
that  even  ornament  and  the  improvement  of  grounds  about 
a  public  building  might  be  taken  into  consideration  and 
regarded  in  connection  with  the  convenience  and  necessity 
of  a  proposed  highway,  although  alone  they  would  not  con- 
stitute a  sufficient  basis  for  establishing  it.  This  in  princi- 
ple fully  sustains  our  position  in  the  case  at  bar.  In 
£Sggtin8on  v.  NaJumty  11  Allen,  530,  the  court  goes  much 
further  than  is  required  for  the  purposes  of  the  case  under 
consideration.  It  was  there  held  that  the  selectmen  have 
authority  to  lay  out  a  highway  wholly  upon  land  of  citizens 
against  their  consent,  entering  their  land  from  a  highway 
and  returning  to  it  at  about  the  same  place  where  it  entered 
and  leading  to  no  other  way  or  landing  place,  capable  of 
being  used  for  no  purpose  of  business  or  duty  or  of  access 
to  the  land  of  any  other  person ;  and  which  is  laid  out  with 
the  design  to  provide  aocess,  not  for  the  town  merely,  but 
for  the  public,  to  points  or  places  in  the  lands  of  those  citi- 
sens  esteemed  as  pleasing  natural  scenery.  Hoab,  J.,  in 
giving  the  opinion  said : — '*  We  are  not  aware  of  any  case 
in  which  it  has  ever  been  held  that  where  there  is  an  amount 
of  travel  sufficient  to  warrant  the  construction  of  a  road, 
which  permanently  seeks  a  particular  avenue,  the  purpose 
for  which  the  public  want  to  travel  is  to  be  regarded,  if  the 
purpose  is  lawful.  The  plaintiffs  have  contended  that  the 
purpose  for  which  a  road  is  wanted  must  be  of  business  or 
duty  in  order  to  create  a  public  exigency.  But  we  think  it 
impossible  to  go  into  such  refinements.  Nahant  itself  is  a 
town  which  owes  much  of  its  population  to  its  attractive- 
ness for  other  purposes  than  business  or  profit.  The  passing 
from  place  to  place  is  a  rightful  object  of  public  provision 
in  itself,  and  the  occasions  for  it  are  as  extensive  as  the 
pursuits  of  life.  Pleasure  travel  may  be  accommodated  bb 
well  as  business  travel.'' 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Ellis  B.  Fowler  vs.  Joseph  W.  Fowler  and  others. 

Where  a  tenant  in  common  has  made  necessary  repairs  upon  the  property^h 
he  can  recover  of  his  co-tenants  their  share  of  the  expense. 

Preyious  to  the  adoption  of  the  Practice  Act  assumpsit  would  have  lain  in 
such  a  case,  and  a  recovery  can  now  be  had  in  an  ordinary  civil  action 
under  that  act. 

In  a  suit  for  a  partition  or  sale  of  property  held  in  common,  the  jurisdic- 
tion of  the  court  is  to  be  determined  by  the  value  of  the  property. 

Whether,  if  the  value  is  alleged  in  the  complaint,  that  would  not  determine 
the  jurisdiction:  Quasre,  If  no  value  is  alleged  the  question  can  be 
raised  by  the  pleadings. 

Where  In  an  action  in  the  Court  of  Common  Pleas  by  one  tenant  in  common 
against  another,  for  expenses  incurred  in  repairing  the  property,  the 
defendant  filed  a  cross-complaint,  praying  for  a  sale  of  the  property,  and 
the  court  found,  upon  an  answer  filed  by  the  plaintiff  to  that  effect,  that 
the  property  was  of  a  value  beyond  the  jurisdiction  of  the  court,  it  was 
held  that  the  cross-complaint  should  be  dismissed. 

Civil  action  to  recover  the  defendants'  share  of  expen- 
ses incurred  by  the  plaintiff  in  necessary  repairs  upon 
property  owned  by  the  parties  as  tenants  in  common; 
brought  to  the  Court  of  Common  Pleas.  Cross-complaint 
by  defendants,  answer  to  same  by  plaintiff,  finding  of  the 
facts  by  the  court,  and  a  reservation  of  the  case  for  advice. 
The  case  is  sufficiently  stated  in  the  opinion. 

C.  S.  Hamilton^  for  the  plaintiff. 

IF.  B.  Stoddard  and  J,  S.  Thempton,  for  the  defendants. 

Cabpentbr,  J.  The  plaintiff  is  a  tenant  in  common  with 
two  others  of  certain  mill  property.  For  himself,  and  repre- 
senting also  one  of 'his  co-tenants  as  lessee,  he  made  neces- 
sary repairs.  This  action  is  brought  against  the  other 
co-tenant  to  recover  one  third  the  expense  of  such  repairs. 
The  facts  are  found  and  the  case  is  reserved  for  the  advice 
of  this  court. 

It  is  objected  that  the  action  will  not  lie ;  that  such  an 
action  could  not  be  maintained  at  common  law ;  that  we 
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have  no  statute  aathorizing  it ;  and  that  we  have  no  prece- 
dent for  it  in  our  reports.  Nevertheless  we  are  of  the 
opinion  that  the  action  may  be  maintained.  At  common 
law  the  i-emedy  was  by  a  writ  de  reparoHone  faciendd. 
That  writ,  if  ever  used  in  this  state  at  all,  long  since  went 
out  of  use.  We  must  therefore  look  for  some  other  remedy. 
It  is  true  the  statute  supplies  none  expressly.  Account  will 
lie  by  statute  against  one  co-tenant  who  has  received  the 
rents  and  profits,  and  we  suppose  it  will  not  be  doubted 
that  the  defendant  in  such  an  action  would  be  allowed  the 
amount  expended  in  necessary  repairs.  If  such  expenses 
actually  exceeded  the  rents  received,  so  that  a  balance 
should  be  due  the  defendant,  the  equities  of  the  statute 
would  seem  to  require  that  he  should  recover  that  balance. 
In  such  a  case  the  claims  of  the  respective  parties  would  be 
mutual,  and  would  pertain  to  the  same  subject-matter;  and 
when  once  litigated  it  seems  reasonable  that  judgment 
should  be  rendered  for  the  balance,  whichever  way  it  may 
be,  as  in  other  actions  of  account. 

But  however  that  may  be,  we  entertain  no  doubt  that  the 
plaintiff  under  the  former  practice  would  be  entitled  to 
recover  in  assumpsit,  and  that  under  the  Practice  Act  he  is 
entitled  to  the  legal  remedy. 

The  case  finds  that  the  repairs  were  '^reasonable  and 
necessary ; "  so  that  one  third  of  the  expense  was  for  the 
benefit  of  the  other  tenant,  Sophia  B.  Fowler.  TiaX 
expenditure  however  was  not  officiously  made,  for  by  rea- 
son of  the  plaintiff's  relation  to  her  and  to  the  property 
he  had  a  right  to  make  it ;  and  if  a  request  by  the  defen- 
dant is  necessary,  the  law  will  presume  one  and  hold  her 
liable  as  in  ordinary  actions  of  assumpsit  for  money  paid  out 
and  expended.  At  all  events  the  law  will  imply  a  promise 
to  pay  her  proportion,  upon  the  same  principle  that  it  will 
imply  a  promise  to  contribute  in  cases  of  joint  debts  paid 
by  one  of  the  debtors. 

The  defendant  filed  a  cross-complaint,  praying  for  a  sale 
of  the  common  property.  The  plaintiff  in  his  answer 
averred  that  the  value  of  the  property  was  more  than  one 
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I^ousatid  dollars  and  that  the  matters  prayed  for  in  the 
croBS-complainl;  were  not  within  the  jurisdiction  of  thfe 
Court  of  Common  Pleas.  The  defendant  replied  that  the 
property  was  worth  no  more  thah  five  hundred  dollars.  On 
this  issue  the  court  found  the  property  to  be  worth  about 
three  thousand  dollars,  which  clearly  means  that  the  prop- 
erty is  worth  more  than  one  thousand  dollars. 

Had  the  Court  of  Common  Pleas  jurisdiction?  We 
think  not.  It  cannot  be  presumed  that  the  legislature 
intended  that  in  every  case  of  a  tenancy  in  common,  how- 
ever great  the  value  of  the  property  may  be,  the  question 
of  a  partition  or  sale  should  be  within  the  jurisdiction  of  the 
Coui-t  of  Common  Pleas ;  nor  on  the  other  hand  will  it  be 
presumed  that  in  cases  where  the  property  is  of  triflinf 
value  the  intention  was  that  the  Superior  Court  should 
have  jurisdiction.  There  is  manifestly  a  jurisdictional 
limit  somewhere. 

The  statute  provides  that  "  all  causes  in  equity  wherein 
the  matter  in  demand  does  no^  exceed  five  hundred  doUaps,*^ 
shall  be  brought  to  the  Court  of  Common  Pleas.  Another 
section  gives  that  court  in  New  Haven  County  concurrent 
jurisdiction  with  the  Superior  Court  in  causes  wherein  the 
matter  in  demand  exceeds  five  hundred  dollars  and  does 
not  exceed  one  thousand  dollars.  The  statute  also  provides 
that  in  suits  for  redemption  or  foi'eclosure  the  amount  of  the 
<lebt  shall  determine  the  jurisdiction.  Another  statute  pro- 
vides that  in  actions  of  replevin  the  jurisdiction  shall  be 
ascertained  by  adding  to  the  alleged  value  of  the  goods  th^ 
amount  of  the  alleged  damages.  But  the  statute  estab- 
lishes no  rule  in  suits  for  a  partition  or  sale  of  common 
property.  The  obvious  meaning  of  the  words  "  matter  in 
demanl,^^  as  applied  to  those  suits,  is  the  property  sought 
to  be  apaoted  or  sold,  and  the  value  of  that  property  is  the 
test  of  juiisdiction.  As  thus  interpreted  the  statute 
furnishes  a  plain  rule,  easily  understood  and  easily  applied. 
In  ihialogy  to  the  statutory  rule  in  replevin  and  the  rule 
whiek  prevails  in  cases  of  a  money  demand,  perhaps  the 
value  of  the  property  as  alleged  in  the  eomplaint  would 
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determine  the  jurisdiction ;  and  if  no  value  is  all^gbd,  a^  fh 
the  present  case,  the  question  may  be  raised  by  the  j^lebdihgs. 

This  view  of  the  case  renders  it  unnecessary  td  b6i:&idet 
the  other  questions  raised  on  the  cross-complaint. 

The  Court  of  Common  Pleas  is  advised  to  r^Gflbid^i'  judg- 
ment for  the  plaintiff  on  his  complaint  for  one  third  of  th^ 
sum  expended,  with  interest,  and  to  dismiss  the  orosit- 
complaint. 

In  this  opinioh  t3ie  other  judges  ooncBrred. 


Htram  E.  Wbltok  v8.  Thb  Town  of  Womwtt. 

The  owner  of  a  mill-dam  built  a  waU  of  stone  twenty-three  feet  aboTe  the 
dam  and  filled  the  intervening  space  with  earth,  leaving  a  culvert  for 
the  water  to  pass  through,  not  intending  at  that  titne  to  nialte  any 
further  use  of  the  dam  for  mill  purposes.  He  then  dedicated  tiie 
embankment  for  a  highway  across  the  river,  and  it  was  accepted  by  the 
public,  and  used  for  several  years  until  it  was  carried  away  by  a  flood. 
Held  that  the  town  in  repairing  was  not  bound  to  restore  the  embank- 
ment, but  might  construct  a  bridge  for  crossing  at  that  pbi6e. 

Trespass  ok  the  case  for  mterfering  with  the  flow  of 
water  to  a  mill,  for  injuries  to  belting  therein,  and  ior 
obstructing  access  to  land ;  also  a  petition  for  an  iogunoiioa 
against  the  building  of  a  bridge ;  brought  to  the  Superior 
Ck>urt,  and  on  facts  found,  both  cases  reaenred  for  th^ 
advice  of  this  court.  The  facts  are  8uffioientl|r  stated  in 
the  opinion. 

W.  Cothrenj  for  the  plaintiff. 

Ji  C.  Webster  and  J.  O'Neill  for  the  defendants. 

t^ABDEB,  J.  In  1822,  Erastus  Welton,  grandfkttiel'  of  thft 
plaintiff,  owned  land  in  the  town  of  Wolcott  Upon  both 
i^tdes  of  a  stream  which  he  had  ponded  and  turned  U|^dn  & 
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mill-wheel.  In  that  year  he  bnilt  a  wall  of  stone  about 
twenty-three  feet  above  the  old  dam  and  filled  the  interven- 
ing space  with  earth,  the  water  passing  through  a  culvert ; 
and  he  changed  the  location  of  a  highway  which  thereto- 
fore had  crossed  the  stream  below  his  dam,  so  that  it  there- 
after crossed  upon  this  causeway.  Concerning  this  the 
court  finds  as  follows : — "  There  was  a  sufficient  opening 
through  said  causeway  thus  constructed  for  the  water  of 
said  stream  to  pass  freely  and  there  were  no  indications  of 
an  intention  ever  again  to  use  said  mill-site  and  stream  of 
water  for  a  mill  privilege.  I  find  that  the  then  owner  of 
said  premises  intended  to  dedicate  said  causeway  to  the 
public  for  a  highway,  and  that  th^  public  used  the  same  as 
a  highway  firom  that  time  until  the  year  1876,  (when  said 
use  was  interrupted  by  a  flood  as  hereinafter  mentioned,) 
without  interruption  or  objection.  I  therefore  find  that  the 
same  was  accepted  by  the  public,  and  was  in  the  year  1875 
and  now  is  a  public  highway  by  dedication  and  acceptance, 
there  never  having  been  any  lay-out."  And  in  a  supple- 
mental finding  the  court  says  as  follows : — "  Whether  the 
dedication  of  the  top  of  the  old  dam  for  the  purposes  of  a 
highway  carried  with  it  a  right  to  the  town  to  repair  the 
highway,  construct  a  bridge  and  erect  a  railing,  is  a  question 
of  law  for  the  court.  I  do  not  find  that  such  a  right  was 
dedicated  unless  included  in  the  dedication  for  a  highway. 
The  flume  carrying  the  water  to  the  mill  was  not  disturbed 
by  the  freshet,  and  the  dedication  for  a  highway  was  not 
intended  to  interfere  with  the  water-privilege  and  was  not 
supposed  to  have  that  effect." 

Not  long  thereafter  Welton  turned  the  water  upon  a 
wheel  carrying  a  grindstone  and  subsequently  a  flax-brake. 
In  or  near  the  year  1837  he  built  a  saw  mill  there,  subse- 
quently raising  the  pond  and  adding  new  wheels  carrying 
cider,  grist  and  saw  mills.  The  plaintiff  now  owns  the  site 
and  applies  the  water  to  one  or  more  of  these  uses.  In 
187d  by  die  use  of  flush-boards  he  raised  the  water;  and,  a 
heavy  rain  falling,  a  large  portion  of  the  causeway  was 
crashed  away,  and  the  culvert  was  somewhat  injured  but 
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not  destroyed.  He  then  proposed  to  share  with  the  town 
the  expense  of  constructing  an  embankment.  Failing  an 
agreement,  the  town  built  a  bridge  upon  abutments  about 
thirty-eight  feet  apart  over  the  space  formerly  occupied  by 
the  causeway,  not  disturbing  the  culvert,  and  the  court 
finds  that  ^*  after  the  bridge  was  completed  the  agents  of  the 
town  constructed  a  railing  on  the  lower  side  for  the  proteo* 
tion  of  the  public  travel.  Such  railing  was  necessary,  and 
in  this  the  town  did  not  act  unreasonably.  The  effect  of 
the  railing  was  to  make  it  somewhat  more  difficult  for  the 
plaintiff  to  fill  in  below  for  a  log-way.  But  that  was  not 
the  fault  of  the  town."  The  plaintiff  then  built  a  wall 
from  one  abutment  to  the  other,  at  the  lower  side  thereof, 
80  locating  the  overflow  as  to  discharge  water  directly 
against  one  of  the  abutments,  and  this  finding  its  way 
along  the  open  space  under  the  bridge  into  his  wheel^pit, 
injured  his  belting.  The  court  finds  that  at  small  addi* 
tional  cost  he  could  have  so  constructed  the  overflow 
and  culvert  as  to  carry  the  water  through  the  embank-- 
ment  outside  of  the  abutment  or  through  the  filling, 
in  either  case  without  injury  to  himself.  It  also  expressly 
finds  that  the  injury  to  his  property  was  the  "  result  of  his 
own  negligence  and  folly."  The  court  also  says  that  "  it 
cannot  say  that  the  town  acted  unreasonably  towards  the 
plaintiff  in  constructing  a  bridge,  although  the  preponder- 
ance of  evidence  is  that  a  solid  filling  of  earth  and  stone 
would  have  been  less  expensive ; "  and  that  if  the  plaintiff 
and  the  town  had  "  agreed  to  work  together  and  re-con- 
struct the  embankment  the  highway  might  have  been 
restored  at  less  expense  to  the  town  and  to  the  advantage 
of  the  plaintiff." 

Upon  the  finding  therefore  in  1822  the  then  owner  in  fee 
of  the  locus  in  quo  made  an  unqualified  appropriation  of  it 
to  the  use  of  the  public  as  a  highway ;  the  public  accepted 
it  for  such  use,  acquiring  thereby  an  easement  or  right  of 
passage  over  the  soil ;  he  retaining  the  fee,  together  with  all 
rights  of  property  not  inconsistent  with  the  permission  given. 
By  such  acceptance  the  public  imposed  upon  itself  the  duty 
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ci  maintiiiniidg  the  way  in  a  condition  of  reasonable  con- 
yeuienoe  and  safety  for  travelers.  There  went  therefore 
with  the  irj?6TOoable  dedication  the  equally  irrevocable  per- 
mission to  the  public  to  exercise  its  discretion  as  to  the 
mi^nner  in  which  it  would  perform  that  duty.  If  the  rains 
wa^h^^  the  way  it  came  under  no  obligation  to  restore  it  to 
ita  previous  form  or  condition ;  if  the  floods  carried  away 
t^e  embankment,  it  came  under  no  obligation  to  re-build ;  it 
performed  its  whole  duty  in  providing  a  safe  and  convenient 
QTOSsing.  In  doing  this  it  might  consult  only  its  own  inter- 
^BtB  or  preferences,  with  a  proviso  sufficient  for  the  purposes 
qf  this  cape,  namely,  that  it  does  not  purposely  do  any  posi- 
tive and  unnecessary  injury  to  the  reserved  rights  of  the 
(^jvtki&j:.  l^ely  not  to  have  added  to  the  value  of  those^ 
Bghts  if  ^ot  a  wrong  cognizable  by  a  court  of  law.  Inas- 
much 36  the  oourt  finds  that  '4n  the  present  case  the 
p^laintiff  made  tlq  claim  for  damages  by  reason  of  trespasses. 
if>  land,  Qut@i4e  the  limits  of  the  highway,"  this  view  render^ 
tlie  other  q;9estion8  raised  unimportant. 

The  Sup^rioiT  Court  is  advised  to  render  judgment  for  the 
4^jrendai»J^  both  in  tl^e  action  at  law  and  in  the  bill  in 
*l^tty. 

In  thia  opinion  ilie  other  judges  concurred. 


Levi  P.  Treadwell  vs.  Petee  Brooks. 

The  statute  (Gen.  Statutes,  p.  355,  sec.  22,)  provides  that  "the  executor  of 
administrator  of  any  deceased  mortgagee,  or  any  guardian  or  cooaeryft- 
tor  whose  ward  ia  a  mortgagee,  may,  on  the  payment,  satisfaction  or  ^ale 
of  the  mortgage  debt,  release  the  legal  title  to  the  mortgagor  or  party 
entitled  thereto.^'  Held  not  necessary  that  the  release  be  of  the  whole 
mortgaged  property  on  payment  of  the  whole  debt^  but  that  a  part  mighl 
be  released  on  payment  of  a  part  of  the  debt. 

Af  owning  an  equity  of  redemption  of  only  nominal  value  in  a  tract  of 
land  subject  to  several  mortgages,  agreed  with  B  to  sell  him  a  part  of  the 
tract  for  a  price  agreed,  the  proceeds  to  be  applied  in  part  payment  of 
the  mortgages.    The  mortgagees  consented  to  release  the  portion  for  the 
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pftymenfe  proposed,  which  B  waa  to  mortgajre  to  a  saTings  bank  to  raisa 
Ibe  money  to  make  the  payment  The  mortgagees  thereupon  executed 
a  release  to  A  of  the  portion  in  question,  and  A  made  a  warranty  deed 
to  B,  the  papers  all  being  deposited  with  the  sayings  bank  until  the 
transaction  was  completed.  One  of  the  mortgagees  however  was  an 
administrator  and  another  a  guardian,  and  the  treasurer  of  the  savings 
bank  was  of  opinion  that  they  could  not,  under  the  statute,  release  a 
part  of  the  mortc^aged  property,  and  declined  to  make  a  loan  on  the  part 
onless  the  whole  tract  was  released.  B  therefore  advised  A  to  get  ifait 
done,  but  yl  was  not  able  to  accomplish  it  and  so  informed  B,  B  sooo 
a/ter  procured  elsewhere  the  money  needed  to  purchase  the  part  and  in- 
formed A  that  he  had  it  ready  whenever  he  should  make  him  a  perfect 
title.  Thus  matters  stood  until  B  put  upon  record  a  caveat,  claiming  an 
equitable  tiUe  to  the  portion  In  question  and  describing  the  release  of  %. 
paft,  as  at  first  proposed,  as  insufficient  Afterwards  C  purchased  the- 
equity  in  the  whole  tract  at  a  sale  of  it  by  A*8  assignee  in  bankruptcy. 
Upon  a  suit  in  equity  brought  by  C  against  B  to  remove  the  cloud  from 
the  tHle,  It  was  held  thai  the  title  expected  by  B  under  the  agreemeat 
and  demanded  by  the  caveat  being  one  which  required  a  release  of  the 
whole  tract  by  the  mortgagees,  which  they  were  not  bound  to  give  and 
which  they  had  not  authorized  A  to  stipulate  for,  B  had  not  acquired  an 
.equitable  title  to  the  portion  of  the  land  in  question. 

Bill  in  equity  to  remove  a  cloud  from  a  title ;  brougki 
U>  the  Superior  Court.  Facts  found  and  case  reserved  for 
advice.     The  case  is  sufficiently  stated  in  the  opinion. 

L.  P.  Brewster  and  S.  B.  Scotty  for  the  plaintiff. 

ff.  B.  MwMon  and  (7.  E.  Terry ^  for  the  defendant. 

LooMis,  J.  This  is  a  petition  to  remove  a  cIoikI  upon  the 
title  of  certain  land,  occasioned  by  a  caveat  signed  by  the 
defendant  and  recorded  in  the  land  records  of  the  town,  in 
which  the  defendant  claimed  to  be  the  equitable  owner,  by 
reason  of  an  agreement  for  the  sale  of  the  land  to  him  by 
one  Isaac  W.  Ives,  owner  of  the  equity  of  redemption.  The 
land  was  subject  to  three  mortgages — one  to  Joseph  M.  Ives, 
guardian,  for  nine  hundred  and  thirty-five  dollars,  one  to 
him  individually  for  eight  hundred  and  sixty-five  doUara, 
and  one  to  the  plaintiff  as  administrator  of  Lyman  Keeler 
for  three  thousand  and  five  hundred  dollars.  The  equity  of 
redemption  had  no  value,  and  the  owner,  Isaac  W.  Ives,  was 
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a  bankrupt;  but  he  obtained  from  the  mortgagees  a  quit- 
claim releasing  a  part  of  the  land  from  the  mortgage  so  that 
he  might  sell  it  and  pay  over  the  proceeds  to  them.  Ives, 
with  this  quitclaim  deed,  met  the  defendant  on  the  14th  of 
March,  1878,  and  made  the  agreement  for  the  sale  of  the 
land  in  his  own  name  to  the  defendant.  To  enable  the 
latter  to  raise  the  purchase  money,  it  was  understood  that 
he  was  to  obtain  a  loan  from  the  Waterbury  Savings  Bank 
and  secure  it  by  a  mortgage  of  the  land.  Subsequently,  on 
the  4th  of  April,  1878,  Ives  and  Brooks  met  at  the  savings 
bank  to  consummate  the  bargain.  The  treasurer  of  the 
bank  drew  a  warranty  deed  from  Ives  to  Brooks  and  a 
mortgage  from  the  latter  to  the  bank,  which  were  duly 
executed  and  acknowledged.  But  the  bank  officers  would 
not  make  the  loan  to  Brooks  without  first  seeing  the  quit- 
claim deed,  which  had  been  left  with  Mr.  Terry,  attorney 
for  the  defendant,  and  cotild  not  then  be  produced.  So  that 
the  parties  separated,  leaving  all  the  deeds  in  the  hands  of 
the  treasurer  of  the  bank  until  he  could  examine  the  quit- 
claim deed.  If  that  should  be  satisfactory  he  was  to  furnish 
the  money  immediately  and  have  all  the  deeds  recorded* 
Afterwards  during  the  same  day  the  treasurer  obtained  the 
quitclaim,  but  objected  to  it  on  the  ground  that  an  adminis- 
trator and  guardian  had  no  power  to  release  any  portion  of 
the  land  mortgaged  unless  the  entire  debt  secured  by  the 
mortgage  was  paid,  and  the  next  day  he  wrote  Ives  to  that 
effect,  recommending  him  to  obtain  another  quitclaim  of 
the  entire  mortgage.  After  receiving  this  letter  Ives  com- 
municated its  contents  to  the  defendant,  and  informed  him 
that  the  mortgagees  had  refused  to  release  their  entire  secu- 
rity for  the  proceeds  of  the  sale  of  a  single  lot,  and  therefore 
it  would  be  impossible  for  him  to  comply  with  this  new 
requirement.  The  defendant  replied  by  letter  of  April  9th, 
in  which,  among  other  things,  he  said : — "  I  understand  Mr, 
Kingsbury  has  sent  you  a  good  and  lawful  paper  since  you 
was  here,  and  the  best  thing  you  can  do  will  be  to  get  it 
signed  and  return  it  without  delay."  This  referred  to  the 
new  quitclaim  deed  required  by  Mr.  Kingsbury.     And  on 
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the  16th  of  April,  the  attorney  of  the  defendant,  at  his 
request,  wrote  that  the  defendant  had  raised  the  money  and 
it  was  on  deposit  with  Mr.  Kingsbury,  to  be  paid  to  Ives 
when  he  should  furnish  a  perfect  title,  obviously  meaning 
such  a  title  as  the  treasurer  of  the  bank  required.  The 
plaintiff  in  bringing  the  present  suit,  stands  not  on  his  title 
as  a  mortgagee,  which  he  held  as  administrator,  but  upon 
a  title  acquired  by  hinj  individually  by  purchase  of  the 
equity  of  redemption  from  the  assignee  in  bankruptcy  of 
Ives. 

From  this  condensed  statehient  of  the  facts  it  seems 
clear  that  the  defendant  has  no  equitable  title  as  against 
the  plaintiff.  Had  he  accepted  the  title  offered  he  could 
have  successfully  resisted  all  the  plaintiff's  claims  and 
enforced  his  own,  but  as  the  caveat  states  and  the  finding 
otherwise  shows,  he  refused  the  offer  and  demanded  just 
what  the  treasurer  of  the  savings  bank  required,  namely,  a 
release  from  the  plaintiff  and  the  other  mortgagees  of  their 
entire  mortgage,  covering  other  land  than  that  which  he 
purchased.  So  far  as  the  plaintiff  was  concerned  he  had  no 
right  to  insist  on  such  a  release. 

It  would  have  been  most  unreasonable  and  unjust  to  the 
mortgagees  to  require  them  to  part  with  the  entire  security 
which  they  held  for  the  avails  of  a  part,  amounting  only  to 
a  part  of  the  mortgage  debt;  and  neither  they  nor  the 
plaintiff  ever  made  or  authorized  Isaac  W.  Ives  to  make  any 
agreement  of  sale  involving  such  consequences. 

The  quitclaim  which  the  plaintiff  and  the  other  mortga- 
gee consented  to  give  had  been  executed  and  was  exhibited  to 
the  defendant  when  the  agreement  for  the  purchase  and 
sale  was  made,  and  this  was  the  only  basis  of  Ives's  authority 
and  fixed  its  utmost  limits.  The  unfortunate  feature  of 
the  contract  was  not  owing  to  the  desire  or  fault  of  either 
party,  but  wholly  to  a  new  and  insurmountable  obstacle 
unexpectedly  thrust  between  them  by  the  requirement  of 
the  bank  treasurer.  Brooks  could  not  raise  the  money 
without  meeting  this  requirement,  and  Ives  could  not  pro* 
cure  the  release  of  the  entire  mortgage  with  the  avails  of 
that  part  of  the  mortgage  property  sold. 
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It  may  be  ftu^ested  that  as  the  plaintiff  and  the  other 
mortgagees  authorized  Ives  to  sell  the  la^d  m  question  and 
q«utolaiined  the  mortgage  as  to  the  portion,  to  be  sold,  they 
sbould  be  held  as  authorizing  the  giving  of  a  good  title,  or 
itt  other  words  must  be  held  as  promising  a  valid  quitclaim, 
and  if  they  ware  mistaken,  as  to  their  power  to  release  a 
part  of  the  land  upon  part  payment  only  of  the  mortgage 
debt,  they  ought  to  suffer  the  conae(]^uences  of  their  mistake, 
rather  than  the  defendautt.  whp  made  the  contract  for  the 
purchase  of  the  land  relying  upon  a  perfect  title.  Thi^ 
hiings  us  directly  to  the  question  whether  the  quitclaim 
deed,  which  the  savings  ba,nk  rejeeted,  would  have  been 
efieetual  to  release  the  incumbrance  of  the  mortgages  on  the 
lukd  bargained  to  be  sold  to  the  defendant.  The  answer 
depends  upoA  the  construction  of  sec.  22,  p.  855,  of  the 
Qeiabcral  Statutes^  Revision  of  1875,  which  ia  as  follows  :— 
^^The  executor  or  administrator  of  any  deceased  mortgagee^ 
or  any  guardian  or  conservator  whose  ward  is  a  mortgagee^ 
may,  on  the  payment,  satisfaction  or  sale  of  the  mortgage 
debt,  release  the  legal  title  to  the  mortgagor  or  party  entitled 
thereto." 

We  a]?e  not  aware  that  this  statute  has  ever  been  before 
any  of  our  oourte  for  construction,,  and  it  ia  to  be  regretted 
tkat;  the  oouneel  on  both  «ides  avoided  all  discussion  of  thia 
question. 

Tbe  conclusion  oS  the  baiik  taceaauj^er  was  occasioned  by 
a  strict  construction  of  the  language;  this  was  the  more 
pjpudent  course  for  a  bank  officer  in  case  of  doubt.  At  first 
hlusb  it  seems  plausible  to  hold  that  payment  of  a  debt 
meana  full  payment,  and  relea^  of  the  legal  title  means  a 
fuU^  rather  than  a  partial  ijelease,  yet  we  are  inclined  to 
jBftvor  a  more  liberal  conetr uction.  It  may  be  regarded  aa 
payment  of  the  debt  so  far  as  it  equitably  rests  on  the  parcel 
aold,  and  aa  to  that  it  is  a  full  release  of  the  legal  title.  It 
willoiften  happen  that  more  mciney  can  be  obtained  to  apply 
on  the  mortgage  by  sellieg  and  releasing  the  land  in  parcel 
tO' different  persons  than  could  result  from  a  sale  of  the 
Entire  tract,  and  tl^  best  interests  of  the  wards  will  often 
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require  such  a  coiu:se.  Wq  think  the  statute  giy^a  w 
ftclnoiniatrator  or  guardian  all  the  power  i^cessary  for 
making  such  a  partial  release. 

Our  conclusion  therefore  is,  that  the  caveat  recorded  by 
the  defendant  is  such  a  cloud  on  the  plaintiff's  titi^  as 
equity  will  remove.  It  is  found  to  work  a  present  injury 
to  the  plaintiff  by  preventing  the  sale  of  the  property,  a;id 
on  the  other  hand  it  is  of  no  possible  benefit  to  the  defen- 
dant, for  as  we  have  seen  he  baa  no  title  legal  or  equitable 
which  he  can  now  enforce.  It  is  against  conscience  for  him 
tp  retain  his  caveat,  for  it  can  serve  no  possible  purpose 
other  than  a  sinister  one.  1  Story  Eq.  Jur.,  (12th  ed.,)  secu 
700 ;  ffolland  v.  Mat/ovy  11  Md.,.  186 ;  Chipmc^  y.  Citj^  <^ 
Hartford,  21  Conn.,,  488. 

We  advise  the  Superior  Court  to  render  judgment  for  the 
plaintiff  and  to  deny  the  prayer  of  the  cross-biU. 

In  this  opinion  the  other  judges  eonouired. 


John  Phipps  v%.  HAnma  $.  MuKaoJv;  Ain>  akothbr* 

Wl^Ue  a  salt  for  the  focedosure^  of  a  viortgaga  waA  pending  the  partitti^ 
made  a  settlement  under  which  the  mortgagor  was  to  pay  the  costs  of 
the  suit  and  the  interest  due  within  thirty  days  and  at  once  to  gire 
the  mortgagee  a  quitekiim  deed  of  the  mortgaged  fM^OAlses;  the  rnort* 
gagee  to  withdraw  the  suit  and  lease  the-  premises  ta  the  mortgiigoir  for  a 
sum  equal  to  the  interest  of  the  deht  and  ta  re-convey  to  him  at  any, 
time  within  six  months  on  his  payment  of  the  debt;  which  quitclaim 
deed  and  release  were  glreo  according  to  the  agreement.  A  tender  of 
the  amount  of  the  debt  was  made  after  the  expiration  of  the  six  moBtba^ 
Held — 1.  That  a  specific  performance  could  not  be  decreed,  because 
the  money  was  not  tendered  within  the  six  months. — 2,  That  the  transr 
action  dW  not  constitute  in  equity  a  new  mortgage,  it  l)eing  clear  upon 
the  facts  that  thfi  parties  intended  only  a  right  on  the  part  of  the  debtor 
to  a  re-conveyance  upon  a  payment  of  the  del>t  within  the  sLx  moiiths. 

Suit  for  a  specific  performance  of  a  contract  to  convey 
lands,  and  for  a  redemption  of  mortgaged  property  j  brought 
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to  the  Superior  Court,  and  reserved  upon  facts  found  fi» 
the  advice  of  this  court.  The  case  is  sufficiently  stated  in 
the  opinion. 

W.  B.  Wooster  and  K  B.  Gager^  for  the  plaintiff. 

J.  W.  Ailing  and  W.  H.  WilliamSy  for  the  defendants. 

Cabpentbb,  J.  The  plaintiff  alleges  in  his  complaint 
that  he  was  the  mortgagor  and  that  the  defendant  was  the 
mortgagee  of  the  premises  described ;  that  in  March,  1881, 
a  portion  of  the  mortgage  debt  being  due  and  unpaid,  the 
defendant  brought  a  suit  for  a  foreclosure ;  that  the  parties 
came  together  and  agreed  upon  a  settlement,  as  follows : — 
The  plaintiff  was  to  pay  the  costs  of  the  foreclosure  suit 
and  the  interest  due  within  thirty  days,  and  was  to  execute 
and  deliver  to  the  defendant  a  quitclaim  deed  releasing  all 
his  interest  in  and  to  the  mortgaged  premises  to  him ;  the 
defendant  was  to  withdraw  the  suit,  lease  the  premises  to 
the  plaintiff  for  a  sum  equal  to  the  interest  of  the  debt,  and 
was  to  re-convey  the  premises  to  him  at  any  time  within  six 
months  from  the  18th  day  of  March,  provided  the  plaintiff 
should  pay  to  the  defendant  the  debt,  $1700,  with  interest. 
He  then  alleges  a  performance  by  himself  and  a  tender  of 
the  debt  and  interest  on  the  12th  day  of  September,  1881,  and 
a  demand  for  a  re-conveyance  of  the  premises,  and  a  refusal 
by  the  defendant  to  accept  the  money  and  re-convey. 

The  plaintiff  claims  a  judgment  that  he  may  be  permitted 
to  redeem  the  premises,  and  that  the  defendants  may  be 
compelled  to  re-convey  the  same  upon  the  payment  of  the 
money. 

The  allegations  in  the  complaint  are  found  true,  except 
that  the  time  limited  was  six  months  from  the  9th,  instead 
of  the  18th  of  March,  and  consequently  that  the  tender  was 
not  within  the  six  months.  It  is  also  found  that  Munson 
sold  the  premises  to  Dunham,  the  other  defendant,  on  the 
10th  of  September,  1881. 

It  must  be  conceded  that  the  complaint  contemplates  a 
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specific  performance  and  seems  to  be  framed  with  reference 
to  that  mode  of  relief, 

A  specific  performance  cannot  be  decreed  because  the 
plaintiff  failed  to  pay  the  money  within  the  time,  and  time 
is  material.  It  is  of  the  essence  of  the  contract.  The 
plaintiff  claims  however  that  his  prayer  to  be  permitted  to 
redeem  should  be  granted,  on  the  ground  that  the  transac- 
tion between  the  parties  is  to  be  regarded  in  equity  as  a  new 
mortgage.  In  support  of  this  claim  he  relies  upon  the 
familiar  principle,  that  an  absolute  deed  with  an  agreement 
to  re-oonvey  on  the  payment  of  a  sunk  of  money,  will  be 
treated  as  a  mortgage.  The  principle  itself  is  not  contro- 
verted, but  its  application  to  this  case  is  denied. 

This,  as  all  other  contracts,  must  be  interpreted  as  under- 
Btood  and  intended  by  the  parties.  The  intention  of  the 
parties  when  discovered  must  be  the  law  of  the  case. 

Did  the  parties  intend  to  continue  in  another  form  the 
relation  of  mortgagor  and  mortgagee  ?  Such  an  intention  is 
not  found  in  terms,  and  we  think  the  finding  is  not  equiva- 
lent to  it.  The  agreement  postponed  the  payment  of  $1,000 
for  six  months,  and  provided  that  the  note  for  $700  should 
be  paid  six  months  before  it  was  due.  In  respect  to  time 
therefore  Munson  gained  nothing  but  rather  lost,  while  in 
other  respects  the  risk  seems  to  have  been  all  on  his  side. 
At  the  end  of  six  months,  if  the  debt  was  not  paid,  he  must 
again  sue  for  a  foreclosure  or  wait  for  the  plaintiff  to  bring 
a  suit  to  redeem.  In  either  case  it  was  practically  giving 
the  plaintiff  much  more  time  than  he  contracted  for.  That 
is  very  nearly  a  contradiction  of  the  plain  terms  of  the 
agreement.  This  is  a  good  test.  Suppose  the  plaintiff  had 
proposed  to  give  a  mortgage  in  form  to  secure  a  note  pay- 
able in  six  months.  Can  we  presume  that  Munson  would 
have  accepted  it?  If  not  we  certainly  cannot  presume  that 
he  intended  by  this  agreement  a  mortgage  simply. 

The  whole  tenor  and  scope  of  the  argument  precludes  the 
theory  that  another  mortgage  was  intended.  The  object  of 
the  suit  brought  by  Munson  was  to  put  an  end  to  that 
relation.    The  object  of  the  settlement,  so  far  as  the  object 
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can  be  gathered  from  its  terms  and  the  attending  circufli- 
stances,  was  to  effect  a  foreclosure  by  the  action  of  thfe 
parties  instead  of  the  court.  Hie  very  purpose  of  the  deed 
was  to  destroy  and  not  to  create  an  equity  of  redemption; 
and  of  the  agreement  to  re-convey,  to  give  to  the  plaintiff 
in  lieu  of  an  equity  of  redemption,  a  right  to  purchase  iof 
a  given  price  within  a  limited  time.  A  decree  of  fore- 
closure at  the  expiration  of  the  time  limited,  if  the  debt 
was  not  paid,  would  have  foreclosed  the  equity  of  redemp- 
tion. The  expiration  of  the  time  agreed  upon  by  the  parties, 
the  money  not  bfting  paid,  put  an  end  to  the  right  U> 
re-purchase.  The  result  is  the  same  accomplished  by  eith^t 
method. 

The  parties  resorted  to  an  agreement  doubtless  tot  the 
purpose  of  saving  expense.  In  it  we  see  nothing  oppres- 
sive, and  nothing  that  contravenes  any  principle  of  law  tut 
equity. 

The  intention  of  the  parties  seems  to  be  plain  on  the  fac6 
of  the  transaction ;  and  as  we  entertain  no  doubt  in  respect 
to  it  we  have  no  occasion  to  resort  to  artificial  or  technical 
rules  of  consti-uction  for  the  purpose  of  construing  thfe 
agreement.  Nor  have  we  any  occasion  to  consider  8om6 
questions  raised  by  the  counsel  for  the  defence.  For  th6 
reasons  already  given  we  advise  judgment  for  the  defendatitfer. 

In  this  opinion  the  other  judges  concurred. 


Rakbom  Hills  ««»  Samubl  Haixiwbll  and  otheecu 

Where  a  claim  secured  by  a  builders'  lien  has  become  barred  by  the  statute 
*  of  limitations,  the  lien  can  not  be  enforced  against  the  property. 

Surr  to  foreclose  a  builders'  lien ;  biroiight  to  the  Supieriot 
Court,  and  heard  before  Bedrddey^  J.  Facts  found,  atiA 
judgment  rendered  fol*  the  defendants,  ahd  riiotion  in  €t!ttit 
by  the  plaintiff.     The  case  is  fully  stated  in  the  opinion. 
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«r.  W.  Ailing,  fot  the  defendants. 

Pardee,  J.  In  January,  1873,  the  plaintiff  began,  and 
in  January,  1875,  ceased  to  furnish  materials  for  and  per- 
form labor  upon  a  house  for  the  defendant  Hailiwell ;  and 
in  February,  1875,  recorded  a  lien  for  the  value  thereof  in 
the  records  of  the  town  in  which  the  house  stood.  No  part 
of  his  claim  having  been  paid,  in  May,  1881,  he  asked  for  a 
foreclosure.  The  defendant  answered  that  the  plaintiff*^ 
claim  was  barred  by  the  statute  of  limitations,  and  that  the 
lien  expired  with  the  claim.  The  court  dismissed  the  eom- 
plaint,  and  the  plaintiff  filed  a  motion  in  error. 

Upon  the  lapse  of  six  years  the  plaintiff's  claim  "was 
barred ;  he  could  not  enforce  it  in  any  court  legal  or  equi- 
table. The  statute  gave  to  his  statement,  verified  by  his 
oath  and  recorded  upon  the  town  records,  the  effect  of  a 
lien  in  his  behalf  upon  the  premises  to  which  he  had  applied 
his  labor  and  material ;  and  this  security  he  could  obtain 
not  only  without  action  on  the  part  of  the  owner,  but  even 
against  his  protest ;  and  at  any  time  before  the  suspension 
of  his  remedy  upon  his  claim  he  could  make  the  security 
available.  But  it  is  quite  possible  to  the  legislature  to  pro- 
tect a  debt  during,  without  prolonging,  the  period  of  limi- 
tation ;  to  hold  the  debtor's  land  within  reach  of  the  creditor 
during  six  years  without  vesting  the  latter  with  rights 
therein  or  thereto  of  longer  duration ;  and  this,  so  far  as 
the  language  of  the  statute  is  eoneemed,  is  the  full  measure 
of  benefit  which  it  confers.  It  neither  directly  extends  the 
time  within  which  the  creditor  may  enforce  his  remedy,  nor 
gives  him  any  additional  right  ot  eauise  of  action  having 
longer  life. 

The  statute  provides  that  the  "premises  may  be  foreclosed 

*  *  in  the  same  manner  as  if  held  by  mortgnge."  Thus 
the  out(;ome  of  liens  and  mortgages  alike  may  be  that  land 
pays  debts.  But  because  of  the  fact  that  liens  and  mort- 
gages may  each  be  enforced  through  a  court  of  equity  we 
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are  not  to  say  that  this  .plaintifif  has  all  the  rights  of  a. 
mortgagee ;  we  are  not  to  enlarge  the  statute  or  confer  upon 
him  a  new  right  of  action  by  construction.  By  recording 
the  statement  of  his  claim  the  plaintiff  acquired  no  present 
title  to  the  land,  no  right  to  possession,  and  of  course  no 
right  to  an  action  for  the  recovery  of  possession ;  no  right, 
in  short,  for  the  enforcement  of  which  he  could  have  any 
standing  place  in  a  court  either  of  law  or  equity  after  the 
expiration  of  six  years,  and  although  the  complaint  is  by 
statutory  permission  addressed  to  the  equitable  side  of  the 
court,  it  remains  in  fact  and  effect  a  proceeding  for  the 
collection  of  a  debt  after  the  creditor  has  allowed  time  to 
suspend  his  remedy.  There  is  strictly  speaking  no  neces- 
sity for  equitable  interference;  no  fraud  to  be  relieved 
against ;  no  right  lost  by  mistake  to  be  recovered ;  only  a 
case  of  unexplained  omission  to  enforce  a  legal  right  by 
legal  process.  And,  when  the  demand  is  strictly  of  a  legal 
nature,  a  court  of  equity  in  determining  the  question 
whether  or  not  it  will  hear  the  complaint,  imposes  upon 
itself  the  same  limitations  as  to  time  as  are  in  like  cases 
imposed  by  statute  upon  courts  of  law. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


John  Elwell  and  another  vs.  Charles  S.  Mersigk 

AND  ANOTHER. 

Upon  the  question  whether  certain  Iron  bought  of  M,  A  Co.y  who  were  iron 
brokers,  was  sold  as  their  own  or  for  some  other  party,  the  court  charged 
the  Jury  that  if  they  should  find  that  M,  A  Co.  were  brokers  and  as 
brokers  selling  such  iron  at  the  time,  and  that  the  purchaser  knew  this, 
it  would  of  itself  be  evidence  of  notice  to  the  purchaser  that  they  were 
not  the  owners  but  were  selling  for  some  one  else.   Held  to  be  erroneous. 

The  question  whether  the  loss  of  a  document  has  been  satisfactorily 
proved,  so  that  secondary  evidence  of  its  contents  can  be  admitted,  is 
Wholly  one  of  discretion  with  the  Judge  trying  the  case,  and  can  not  be 
reviewed  on  error. 
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Jt  is  enough  if  the  preliminary  proof  establishes  a  reasonable  presumption 
of  the  loss  of  the  document. 

Where  the  original  paper  is  in  the  hands  of  a  third  person,  out  of  the 
jurisdiction  of  the  court,  secondary  evidence  of  its  contents  is  admis- 
sible. 

This  rule  applied  to  a  letter-press  coi>y  of  a  tel^^aph  dispatch,  accompan- 
ied by  proof  that  the  dispatch  was  sent. 

Also  to  invoices  of  goods,  when  the  originals  were  on  file  in  the  custom 
house  in  another  state. 

Civil  action  for  iron  sold;  brought  to  the  Court  of 
Common  Pleas,  and  tried  to  the  jury  before  Torrance^  J. 
Verdict  for  the  plaintiflFs,  and  motion  for  a  new  trial  and  in 
error  by  the  defendants.  The  principal  points  decided  will 
be  suflSciently  understood  from  the  opinion.* 

IT.  E.  Pardee^  in  support  of  the  motions. 

(7.  8.  Hamiltan^  contra, 

LoOMis,  J.  This  action  was  brought  to  recover  the 
balance  due  upon  a  bill  for  iron  which  the  defendants, 
through  their  agent,  J,  O.  Carpenter,  ordered  of  McCoy  & 
Co.  of  New  York,  and  the  sole  contention  upon  the  trial 
was  whether  they  should  account  with  the  present  plaintiffs 
or  with  McCoy  &  Co.  as  the  principals  in  the  transaction. 
If  the  former  was  their  duty  then  a  small  balance  was 
admitted  to  be  due  the  plaintiffs ;  but  if  the  latter,  then 
from  other  transactions  with  McCoy  &  Co.  a  right  of  set-off 
had  accrued,  sufficient  in  amount  to  cover  all  that  was  due 
for  the  iron  in  question. 

The  defendants  offered  evidence  tending  to  prove  that  the 
principals  were  McCoy  &  Co.,  and  that  neither  they  nor 
Carpenter  had  any  knowledge  that  the  iron  in  suit  came 

•  Certain  questions  of  evidence  are  decided  which  are  entirely  special 
in  their  character  and  involve  no  general  principles,  but  which  would 
require  for  a  full  understanding  of  them  such  an  extended  statement  of 
the  facts,  including  some  documentary  evidence,  that  the  reporter  does  not 
feel  justified  in  giving  up  the  space  necessary  for  it.  He  also  finds  it  im> 
possible  to  carry  into  the  head  note  any  intelligible  statement  of  these 
points. 

Vol.  l.— 18 
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from  or  was  bought  of  the  plaintiflfe.  To  impeach  this 
defence  the  plamtiffs  offered  McCoy  as  a  witness,  who  testi- 
fied that  McCoy  &  Co.  (of  which  firm  he  was  a  member) 
were  dealers  in  hardware,  commission  merchants  and  iron 
brokers,  and  had  a  place  of  business  at  132  Duane  street, 
New  York,  and  that  Carpenter  had  frequently  requested 
them,  both  before  and  at  the  time  of  the  transaction  in 
question,  to  obtain  prices  of  iron  from  England  for  his 
benefit  and  that  of  the  defendants. 

Among  other-  things  the  court,  at  the  request  of  the 
plaintiff^  charged  the  jury  as  follows : — "  If  you  find  that 
McCoy  &  Co.  were  brokers  and  selling  as  brokers  this  kind 
of  goods  at  the  time  the  sale  is  claimed  to  have  been  made, 
and  either  the  defendants  or  Carpenter  knew  that  they  were 
brokers,  that  of  itself  is  evidence  of  notice  to  the  defendants 
that  McCoy  &  Co.  were  not  the  owners  of  the  iron  in  ques- 
tion and  that  it  belonged  to  some  one  else." 

We  think  the  jury  would  naturally  receive  these  instruc- 
tions as  meaning  that  mere  knowledge  on  the  part  of  either 
Carpenter  or  the  defendants  that  McCoy  &  Co.  were  brokers 
in  this  kind  of  business,  was  equivalent  to  proof  that  they 
had  actual  knowledge  that  the  particular  iron  in  question 
did  not  belong  to  McCoy  &  Co.,  but  to  some  one  else.  It 
needs  no  more  than  the  mere  statement  to  show  that  the 
instructions  were  misleading.  Persons  known  to  be  brokers 
in  a  particular  business^  may,  and  it  is  notorious  that  they 
often  do,  engage  in  transactions  entirely  on  their  own 
account  and  deal  in  goods  similar  to  those  which  they  also 
buy  «i»d  fiell  on  commission  for  others.  If  the  word  **  only  '* 
had  ibeea  inserted  after  the  word  "  brokers  "  wherever  it  is 
used  iin  the  charge  it  would  have  avoided  our  objection,  and 
it  is  most  probable  that  the  court  had  such  a  qualification 
in  mind  burt  unwittingly  omitted  to  express  it. 

The  other  objections  to  the  charge  we  consider  untenable. 

The  record  presents  for  our  consideration  several  ques- 
tions of  evideftee.  We  will  depart  somewhat  from  the  order 
:as<  given  in  the  record  to  consider  first  the  ruling  of  the 
i«ourt  excludii)g  evidence  of  other  transactions  between 
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McCoy  &  Co.  and  the  defendants  or  Carpenter,  becanse 
that  evidence  apparently  had  some  bearing  upon  the  facts 
upon  which  the  charge  was  predicated,  and  some  r^eference 
to  the  facts  stated  by  McCoy  above  referred  to. 

The  record  states  that  the  defendants  as  part  of  their 
case  offered  in  evidence  the  writings  annexed  and  marked 
"/S,"  conceded  by  the  defendants  not  to  refer  to  the  iron  in 
suit,  nor  to  any  iron  purchased  from  the  plaintiffs,  and  other 
writings  of  similar  character,  for  the  purpose  of  showing 
the  course  of  dealing  between  the  witness '  McCoy  and  the 
defendants,  and  to  colitradict  his  testimony  as  to  his  being 
agent  for  the  plaintiffs  in  selling  the  iron  in  suit. 

None  of  the  writings  referred  to  except  exhibit  **jiS**  are 
given,  and  the  bill  of  lading,  the  invoice,  and  statement 
therein  referred  to,  are  not  given,  but  so  far  as  appears  it  was 
on  its  face  a  transaction  between  McCoy  &  Co.  and  Carpen- 
ter. It  does  not  contradict  any  specific  statement  on  the 
part  of  McCoy,  but  as  the  obvious  purpose  of  his  testimony 
was  to  show  that  his  firm  did  not  act  for  themselves  but  for 
others,  and  to  charge  the  defendants  and  Carpenter  with 
notice  of  that  fact,  we  are  inclined  to  think  the  excluded 
testimony  might  have  shown  stich  a  course  of  dealing  as 
might  have  impaired  somewhat  the  effect  of  McCoy's  testi- 
mony. But  as  the  nature  of  the  testimony  excluded  does 
not  clearly  and  fully  appear,  we  do  not  say  that  this  of  itself 
would  furnish  sufficient  ground  for  a  new  trial.  Our  dis- 
cussion may  have  the  effect  to  call  the  attention  of  the  court 
more  particularly  to  the  nature  of  the  testimony  in  the  event 
of  another  trial. 

The  ruling  of  the  court  admitting  oral  testimony  as  to  the 
contents  of  the  letter  from  the  plaintiflBs  authorizing  McCoy 
&  Co.  to  act  as  their  agents,  was  clearly  right.  The  sole 
objection  was  that  the  loss  had  not  been  sufficiently  proved. 
This  was  a  preliminary  inquiry  addressed  to  the  discretion 
of  the  judge.  1  Greenl.  Evidence,  §  568 ;  Wilier  v.  Laihamy 
12  Conn.,  892 ;  Stotve  v.  Tuemer^  L.  R.,  5  Exch.,  ItBS.  And 
although  this  court  may  revise  the  ruling  of  the  court 
below  in  any  matter  of  law,  yet  where  that  courts  upon 
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legitimate  testimony  tending  to  show  it,  has  found  the  fact 
of  loss,  we  do  not  see  how  this  court  can  review  the  ques- 
tion in  respect  to  the  weight  of  the  testimony.  Durgin  v. 
Danville,  47  Verm.,  95. 

But  if  we  were  to  review  and  weigh  the  testimony  on 
this  point  we  should  reacli  the  same  conclusion.  It  is 
sufficient  if  the  preliminary  proof  establishes  a  reasonable 
presumption  of  the  loss  of  the  wiitten  evidence.  Harper 
V.  Scotty  12  Geo.,  125.  And  very  slight  evidence  has  been 
held  sufficient.  Turner  v.  Moore^  1  Brev.  (S.  C),  236; 
Flinn  v.  McO-aniffle^  9  Watts  &  S.,  75.  In  Keheyy.  Hanvner^ 
18  Conn.,  311,  it  is  held  sufficient  if  the  party  offering  the 
secondary  evidence  has  done  all  that  could  be  reasonably 
expected  of  him,  under  the  circumstances  of  the  case,  in 
searching  for  the  original  instrument.  See  also  Waller  v. 
Eleventh  School  District,  22  Conn.,  326. 

The  letter  press  copy  of  the  cable  dispatch  sent  by 
McCoy  &  Co.  to  Isaac  Jenks  &  Sons,  as  claimed  by  direction 
of  the  defendants'  agent,  bearing  a  message  to  the  plaintiffs, 
we  think  wms  clearly  admissible,  including  also  the  transla- 
tion and  the  letter  confirming  the  dispatch.  Where  the 
original  paper  is  in  the  hands  of  a  third  party,  out  of  the 
jurisdiction  of  the  court,  secondary  evidence  of  its  contents 
is  admissible.     Shepard  v.  CUddingB,  22  Conn.,  282. 

We  think  these  papers  were  relevant  evidence  upon  the 
issue  as  to  agency,  and  also  because  the  plaintiffs  introduced 
other  evidence  to  show  that  these  messages  were  sent  pur- 
suant to  the  direction  of  the  defendants'  agent. 

The  Only  question  of  any  importance  which  remains 
relates  to  the  ruling  of  the  court,  denying  the  defendants' 
motion  to  strike  from  the  deposition  of  Carpenter  exhibits 
1,  3  and  4,  and  the  ruling  admitting  them  in  evidence. 
Exhibit  1  was  a  copy  of  the  original  specifications  for  the 
purchase  of  the  iron  in  suit.  After  the  court  had  stricken 
off  tlje  caption  which  contained  the  names  "Elwell  & 
Jenks,"  and  which  might  serve  to  charge  Carpenter  or  the 
defendants  with  notice  that  the  iron  was  to  come  from  the 
plaintiffs,  there  was  nothing  left  but  the  items  as  to  the  iron 
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ordered,  which  were  subsequently  admitted  to  be  correct. 
The  items  were  identical  with  those  in  exhibit  10,  which 
had  been  introduced  by  the  plaintiifs  without  objection  so 
far  as  appears  from  the  record.  No  harm  then  came  to  the 
defendants  on  that  account  even  if  it  was  in  strictness  no 
part  of  the  deposition. 

Exibits  3  and  4  were  copies  of  the  invoices  covering  the 
two  orders  for  the  identical  iron  in  suit.  Now  these  copies 
were  submitted  to  the  deponent,  Carpenter,  on  his  cross- 
examination  for  the  purpose  of  refreshing  his  memory,  and 
to  induce  him  to  qualify  or  retract  statements  he  had  made 
in  chief.  And  a  reference  to  this  part  of  the  deposition 
will  show  that  the  purpose  of  the  cross-examination  was 
accomplished.  For  instance,  it  was  shown  that  exhibit  "  A," 
which  the  defendants  had  introduced  and  which  the  depo- 
nent had  sworn  to  be  a  true  statement  of  the  specifications 
made  by  him  for  the  purchase  of  the  iron  in  question,  was 
not  entirely  correct,  that  it  embraced  part  of  an  entirely 
different  transaction,  and  that  the  iron  in  suit  was  obtained 
upon  two  orders  or  specifications  instead  of  one ;  also  that 
invoices  like  exhibits  8  and  4  containing  the  words  "  Bought 
of  Elwell  &  Jenks,"  were  seen  or  received  by  him.  This 
last  admission  tended  to  show  that  the  witness  was  mistaken 
when  he  testified  that  he  knew  nothing  of  the  plaintiffs  in 
the  transaction.  Now  without  annexing  these  exhibits  the 
answers  of  the  witness  upon  the  cross-examination  could  not 
be  clearly  understood. 

But  if  we  should  hold  that  these  papers  were  not  legiti- 
mately a  part  of  the  deposition  no  harm  was  occasioned  by 
the  refusal  of  the  court  to  strike  them  out,  for  the  reason 
that  these  copies  were  offered  by  the  plaintiffs  and  properly 
received  as  evidence.  As  to  the  original  invoices,  we  under- 
stand the  defendants'  counsel  to  admit  that  they  would  be 
proper  evidence.  They  were  parts  of  the  res  ge%t<B  and 
were  files  and  entries  made  in  the  discharge  of  official  duty 
and  therefore  admissible.    1  Greenl.  Ev.,  §  115. 

It  is  insisted  however  that  it  was  erroneous  to  receive 
mere  copies.    But  it  seems  that  the  originals  were  on  file  in 
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the  custom  bouse  in  New  York,  as  required  by  tbe  laws  of 
the  United  States.  The  case  therefore  is  within  the  princi- 
ple of  Shepard  v.  Oiddings^  supra,  and  the  copies  would  be 
admissible  on  that  ground.  Moreover,  McCoy  testified  that 
he  could  not  obtain  the  originals  to  bring  to  New  Haven 
and  that  he  made  the  copies  that  were  offered  from  the 
invoices  on  file  in  the  custom  house. 

There  is  in  the  case  a  motion  in  error  which  may  be 
disposed  of  without  particular  discussion.  It  is  predicated 
wholly  on  the  ruling  of  the  court  sustaining  a  demurrer  to 
two  motions  filed  by  the  defendants  twenty-one  days  after 
verdict  and  final  judgment.  One  motion  was  to  set  aside 
the  verdict  and  for  a  new  trial,  and  the  other  in  arrest  of 
judgment  and  for  a  new  trial — ^both  based  on  a  claim  of 
newly  discovered  evidence,  but  with  no  allegation  to  show 
by  what  witness  or  evidence  the  claim  could  be  sustained. 
There  was  no  error  in  overruling  motions  so  irregular  and 
unprecedented  in  form,  and  so  groundless  in  allegations  of 
essential  fact. 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


John  A.  Williams  and  others  vs.  George  A.  Brooks 

AND  ANOTHER. 

The  plaintiffs  were  partners  under  the  name  of  "  D.  F.  Tayler  &  Ca," 
and  for  seyeral  years  had  manufactured  and  sold  hair-pins,  which  weie 
well  known  and  had  a  ready  sale  as  ''Tayler's  Hair-pins''  and  '*D.  F. 
Tayler  &  Co.'s  Hair-pins,"  the  device  on  the  packages,  which  were  put 
up  in  pink  and  yellow  wrappers,  being  used  exclusively  by  them  and 
being  well  known  to  the  trade.  The  defendants  were  also  engaged  in 
the  manufacture  and  sale  of  hair-pins  and  had  procured  from  one  L.  R 
Taylor  the  right  to  mark  their  packages  "  L.  B.  Taylor  <&  Co.,"  to  which 
was  added  the  words  "  Cheshire,  Conn."  In  a  suit  for  an  injunction 
against  the  use  of  their  device  it  was  found  that  *•  the  size  and  c-lor  «»f 
tlie  labels  and  wrappers  and  the  device  printed  ther^'t  n  used  l)y  ilu-iu 
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TOsembled  the  plaintiffs'  labels,  wrappers  and  devices  tbereon,  to  such  a 
degree  that  they  were  liable  to  deceive  careless  and  unwary  purchasers 
who  buy  such  goods  with  but  little  examination,  but  that  purchasers 
who  read  the  entire  trade  mark  and  label  could  not  be  deceived.  It  was 
farther  found  that  the  defendants  adopted  the  label  and  device  in  good 
faith  and  in  the  belief  that  they  were  not  infringing  the  plaintiffs' 
rights."  Held  that  an  injunction  should  be  granted.  (One  judge  dis- 
senting. ) 

And  that  the  injunction  should  be  "  against  such  a  use  by  the  defendants 
of  the  name  of  "  L.  B.  Taylor  A  Co.,"  in  connection  with  any  device 
upon  pink  or  yellow  wrappers  inclosing  hair-pins  of  their  manufacture, 
as  that  the  combination  would  be  liable  to  lead  purchasers  to  believe 
that  hair-pins  manufactured  by  them  were  manufactured  by  the  plaintiffs. 

The  defendants  were  not  excused  for  the  use  of  the  label  and  device  bj 
the  fact  that  they  acted  in  good  faith  and  believed  that  they  were  not 
infringing  the  rights  of  the  plaintiffs.  The  injury  to  the  plaintifto 
remained  the  same. 

The  purpose  to  be  effected  by  an  injunction  In  such  a  case  is  not  primarily 
to  protect  the  purchaser,  but  to  secure  to  the  manufacturer  the  profit  to 
be  derived  from  the  sale  of  his  goods  to  all  who  may  desire  and  intend 
to  purchase  them. 

And  held  that,  for  the  purpose  of  proving  that  the  defendants'  packages 
with  their  labels  so  closely  resembled  those  of  the  plaintiffs  as  to  mis- 
lead an  ordinary  purchaser,  wholesale  dealers  in  hair-pins  might  testify 
as  experts. 

Suit  for  an  injunction  against  the  use  of  a  trade-mark 
and  for  an  account  and  payment  of  profits ;  brought  to  the 
Superior  Court.  Facts  found  by  a  committee,  and  case 
reserved,  upon  the  report  and  a  remonstrance  against  its 
acceptance,  for  the  advice  of  this  court.  The  case  is  fully 
stated  in  the  opinion. 

C.  B.  Ingersoll  and  if.  JE.  Pardee^  for  the  plaintiffs. 

JT.  Stoddard  and  ff.  L.  Hbtckkiss^  for  the  defendants. 

Pabdeb,  J.  The  plaintiffs  are  now,  and  for  ten  yeara 
last  past  have  been,  partners  under  the  name  and  firm  of 
D.  F.  Tayler  &  Co.,  at  Birmingham,  England,  manufactur- 
ing among  other  articles  hair-pins  of  different  sizes  and 
qualities,  some  of  them  known  as  "  best  double  japanned," 
"plain"  and  "curvilinear;"  these  were  gathered  into  ounce 
packages,  the  curvilinear  in  pink,  the  plain  in  yellow  paper; 
these  were  made  into  pound  packages;  these  last  into  pack- 
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iges  weighing  six,  twelve  and  eighteen  pounds,  wrapped  in 
brown  or  drab  paper,  and  in  this  last  form  were  brought 
into  the  United  States,  where  by  reason  of  their  superior 
quality  they  had  a  good  reputation  and  ready  sale  under  the 
name  of  "  Tayler's  Hair-pins,"  "  Tayler's  Plain  Hair-pins," 
*'  Tayler's  Curvilinear  Hair-pins,"  and  "  D.  F,  Tayler  &  Co.'s 
Hair-pins." 

The  device  or  trade-mark  printed  upon  the  wrapper  of 
each  ounce  package  has  been  used  exclusively  by  the  plain- 
tiffs during  the  past  ten  years  upon  their  pins  sold  in  the 
United  States,  and  has  become,  and  is,  in  combination  with 
the  pink  and  yellow  wrappers,  well  known  to  the  trade.  The 
device  upon  each  ounce  package  can  be  seen  only  in  part 
when  these  are  gathered  into  pound  packages. 

Since  1879  the  defendants  have  manufactured,  put  up, 
and  sold  in  the  United  States,  curvilinear  and  plain  hair-pins 
in  ounce  packages ;  the  former  in  pink  and  the  latter  in 
yellow  wrappers,  upon  which  there  is  the  printed  statement 
that  the  hair-pins  were  manufactured  by  L.  B.  Taylor  &  Co., 
Cheshire,  Connecticut,  and  the  finding  is  that  "  the  size  and 
color  of  the  labels  and  wrappers  and  the  trade-mark  or 
device  printed  thereon  on  the  ounce  packages  used  by  the 
defendants  *  *  resemble  the  plaintiffs'  labels,  wrappers 
and  devices  thereon  used  on  ounce  packages  *  ♦  to  such 
a  degree  that  they  are  liable  to  deceive  careless  and  unwary 
purchasers,  who  buy  such  goods  hastily  and  with  but  little 
examination;  but  purchasers  who  read  the  entire  trade- 
mark and  label  on  the  defendants'  goods  cannot  be  deceived, 
nor  mistake  the  defendants'  goods  for  the  plaintiffs'."  The 
defendants  used  their  label  with  full  knowledge  of  the 
plaintiffs'  trade-mark  and  of  the  reputation  of  their  hair-pins 
in  the  United  States. 

All  manufacturers  of  hair-pins  put  them  in  ounce  pack- 
ages, combining  the  ounce  into  pound,  and  the  pound  into 
packages  of  six  or  more  pounds;  and  many  inclose  the 
ounce  packages  in  pink  and  yellow  paper. 

Generally,  the  defendants  sold  their  hair-pins  to  jobbers  in 
six  pound  packages  or  more,  rarely  retaining  them  in  ounce 
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packages.  Nothing  in  the  appearance  of  the  six  pound 
packages  would  mislead  jobbers  or  wholesale  dealers  as  to 
the  place  of  manufacture. 

The  defendants  have  always  sold  their  pins  as  of  domestic 
manufacture,  and  for  a  less  price  than  that  obtained  by  the 
plaintiffs;  and  when  their  ounce  packages  are  looked  at 
separately,  the  words  "Cheshire,  Conn."  plainly  appear; 
but  when  these  are  gathered  into  pound  packages  the  whole 
of  the  printed  label  is  not  seen. 

In  1869  Levi  B.  Taylor  and  his  father  Milo  A.  Taylor 
were  manufacturing  hair-pins  in  Massachusetts  as  partners 
under  the  name  of  L.  B.  Taylor  &  Co.,  and  inclosing  ounce 
packages  in  wrappers  having  printed  thereon  a  label  sub- 
stantially like  the  one  of  which  the  plaintiffs  now  complain. 
In  that  year,  upon  the  death  of  the  father,  Levi  B.  Taylor 
sold  the  tools,  machinery  and  stock,  together  with  a  quan- 
tity of  these  wrappers,  with  the  right  to  use  the  same,  to 
the  Connecticut  Cutlery  Company  of  Naugatuck  in  this 
state,  and  subsequently  became  president  thereof.  In  1875, 
when  the  defendants  began  to  manufacture  hair-pins  at 
Cheshire  in  this  state,  Levi  B.  Taylor  closed  his  connection 
with  the  Connecticut  Cutlery  Company,  and  became  and 
still  continues  to  be  a  traveling  salesman  for  them,  his 
remuneration  depending  upon  the  amount  of  sales  effected 
by  him ;  and  it  was  orally  agreed  between  them  that  they 
should  have  the  right  to  use  the  name  of  "  L.  B.  Taylor  & 
Co."  upon  such  hair-pins  of  full  weight  as  they  should 
manufacture  and  that  he  should  have  the  exclusive  sale  of 
them.  Both  parties  have  observed  this  contract,  and  under 
the  authority  thus  given  the  defendants  placed  the  name  of 
"L.  B.  Taylor  &  Co."  upon  packages  of  hair-pins;  the  name 
being  printed  in  imitation  of  the  signature  made  by  L.  B. 
Taylor. 

In  1879,  the  defendants  having  manufactured  and  sold 
hair-pins  inclosed  in  a  wrapper  upon  which  was  printed  a 
device  and  a  statement  that  the  pins  were  manufactured  by 
•*  L.  B.  Taylor  &  Co.,"  and  which  resembled  the  one  used  by 
the  plaintiffs,  the  latter  claimed  damages  for  the  injury 
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resalting  therefrom  to  their  business.  A  compromise  was 
effected,  and  as  part  consideration  therefor  the  defendants 
signed  an  agreement  thereafter  to  desist  from  any  infringe- 
ment of  the  plaintiffis*  legal  or  equitable  rights  in  or  to  their 
device  within  the  United  States.  The  committee  annexed 
a  copy  thereof  to  his  report,  marked  as  exhibit  18. 

The  device  and  label  complained  of  were  subsequently 
adopted  by  the  defendants  upon  the  advice  of  counsel,  in 
good  faith,  and  in  the  belief  that  it  is  not  an  infringement 
of  the  plaintiffs'  rights. 

Conceding  as  a  general  rule  to  all  persons  the  privilege  of 
selecting  the  name  under  which  they  will  transact  business, 
yet  the  defendants  have  no  right  to  destroy  or  diminish  the 
property  of  the  plaintiffs  in  the  name  of  "  D.  F.  Tayler  & 
Co."  and  in  the  device  and  vignette  with  which  it  is  con- 
nected, applied  to  the  manufacture  and  sale  of  hair-pins,  by 
so  printing  the  name  of  "  L.  B.  Taylor  &  Co.,"  not  borne  by 
either  of  them,  but  purchased  solely  for  use  in  connection 
with  this  particular  branch  of  their  business,  as  part  of  a 
device  and  vignette  upon  a  pink  or  yellow  wrapper  inclos- 
ing an  ounce  of  hair-pins,  as  that  their  entire  device  shall  so 
closely  resemble  that  of  the  plaintiffs  as  to  be  liable  to 
deceive  careless  and  unwary  purchasers ;  and  this  regardless 
of  the  fact  that  the  defendants  believed  their  manner  of 
use  of  the  name  and  vignette  to  be  within  the  law ;  for  the 
injury  to  the  plaintiffs  remains  the  same. 

In  Croft  V.  Day,  7  Beav.,  84,  the  Master  of  the  Rolls 
said  (p.  89) :  My  decision  does  not  depend  upon  any  pecu- 
liar or  exclusive  right  the  plaintiffs  have  to  use  the  name  of 
"Day  &  Martin,'*  but  upon  the  fact  of  the  defendants  using 
their  name  in  connection  with  certain  circumstances,  and  in 
a  manner  calculated  to  mislead  the  public,  and  to  enable  the 
defendant  to  obtain,  at  the  expense  of  Day's  estate,  a  benefit 
for  himself,  to  which  he  is  not  in  fair  and  honest  dealing 
entitled.  *  *  He  has  the  right  to  carry  on  the  business 
of  a  blacking  manufacturer  honestly  and  fairly;  he  has  the 
right  to  the  use  of  his  own  name.  I  will  not  do  anything 
to  debar  him  from  the  use  of  that  or  any  other  name  calcu- 
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lated  to  benefit  himself  in  an  honest  way;  but  I  must 
prevent  him  from  using  it  in  such  a  way  as  to  deceive  and 
defraud  the  public." 

In  Thorley*9  Cattle  Food  Co.  v.  Ma%$amy  42  Law  Times, 
(N.  S.,)  851,  Bramwell,  L.  J.,  said  :  ''It  is  said  it  is  hard  if 
a  man  has  the  name  of  Thorley  that  he  cannot  make  food 
and  call  it  '  Thorley's  Food.'  So  he  may,  but  if  unfortu- 
nately for  him  some  preceding  Thorley  has  carried  on  the 
business  of  making  cattle  food  in  such  a  way  that  by  the 
name  ''  Thorley's  Cattle  Food  "  is  understood  the  manufac- 
ture of  .that  man,  then  the  second  Thorley,  or  the  man  who 
assumes  his  name,  must  take  care  so  to  conduct  his  business 
that  he  is  not  mistaken  for  the  original  Thorley,  and  if  he 
wilfully,  or  even  I  should  say  without  wilfulness,  does  carry 
on  his  business  so  as  to  be  mistaken,  he  must  be  restrained 
from  doing  it ;  and  really  there  is  no  hardship  upon  him 
at  all." 

In  Holloway  v.  Holloway^  18  Beav.,  209,  the  Master  of  the 
Rolls  said :  ''  The  defendant's  name  being  Holloway  he  has 
a  right  to  constitute  himself  a  vendor  of  Holloway's  pills 
and  ointment,  and  I  do  not  intend  to  say  anything  tending 
to  abridge  any  such  right.  But  he  has  no  right  to  do  so 
with  such  additions  to  his  own  name  as  to  deceive  the 
public  and  make  them  believe  that  he  is  selling  the  plain- 
tiff's pills  and  ointment." 

The  purpose  to  be  effected  by  this  proceeding  is  not  pri- 
marily to  protect  the  consumer  but  to  secure  to  the  plaintiffs 
the  profit  to  be  derived  from  sale  of  hair-pins  of  their  manu- 
facture to  all  who  may  desire  and  intend  to  purchase  them. 
It  is  a  matter  of  common  knowledge  that  many  persons  are 
in  a  greater  or  less  degree  careless  and  unwary  in  the  matter 
of  purchasing  articles  for  their  own  use ;  but  their  patronage 
lA  not  for  that  reason  less  profitable  to  the  manufacturer; 
and  when  such  persons  have  knowledge  of  the  good  quali« 
ties  of  the  plaintiflFs'  hair-pins  and  desire  to  purchase  them, 
the  law  will  not  permit  the  defendants  to  mislead  them. 

In  Meriden  Britannia  Co7)ipany  v.  P.arker^  89  Conn.,  450, 
the  finding  is  that  the  respondent's  stamps  "resembled  the 
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petitioners'  trade-mark  *  *  to  such  a  degree  that  they 
are  calculated  to  deceive  and  do  deceive  unwary  purchasers 
and  those  who  buy  such  goods  hastily  and  with  but  little 
examination  of  the  trade-mark,  *  *  but  purchasers  who 
read  the  entire  trade-mark  on  the  respondent's  goods  *  * 
cannot  be  deceived."  The  court  said:  "The  fact  that 
careful  buyers  are  not  deceived  does  not  materially  affect 
the  question.  It  only  shows  that  the  injury  is  less,  not  that 
there  is  no  injury.  Another  class  of  purchasers  to  whom 
large  quantities  have  been  sold  are  deceived.  Such  pur- 
chasers perhaps  will  have  no  reason  to  complain,  as-  they,  if 
they  are  injured  by  the  deception,  must  attribute  the  injury 
to  their  own  want  of  diligence.  But  the  petitioners  stand 
on  entirely  different  ground.  No  amount  of  diligence  on 
their  part  will  guard  against  the  injury.  An  injunction  is 
their  only  adequate  remedy ;  and  to  that  we  think  they  are 
entitled." 

In  Singer  v.  Wihon^  3  L.  R.,  Appeal  Cases,  876,  Lord 
O'Hagan  said ;  "  I  think  we  should  be  cautious  in  holding 
that  although  a  person  of  intelligence  and  observant  habits 
might,  in  a  case  like  this,  by  exercising  reasonable  vigilance, 
escape  misleading,  there  should  be  no  restrictive  interference 
to  prevent  others  from  being  misled.  It  is  a  question  of 
degree,  of  more  or  less ;  there  can  be  no  rigid  rule,  and  the 
special  facts  must  be  considered  in  every  case.  There  are 
midtitudes  who  are  ignorant  and  unwary,  and  they  should 
be  regarded  in  considering  the  interest  of  traders  who  may 
be  injured  by  their  mistakes.  If  one  man  will  use  a  name, 
the  use  of  which  has  been  validly  appropriated  by  another, 
he  ought  to  use  it  under  such  circumstances  and  with  such 
suflBcient  precautions  that  the  reasonable  probability  of  error 
should  be  avoided,  notwithstanding  the  want  of  care  and 
caution  which  is  so  commonly  exhibited  in  the  course  of 
human  affairs." 

The  defendants  insist  that  the  committee  erred  in  receiv- 
ing their  written  promise  to  abstain  from  any  infringement 
of  the  plaintiffs'  rights  in  or  to  their  trade-mark.  The 
objection  is  not  well  taken.     The  complaint  is  that  the 
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defendants  have  wilfully  disregarded  the  plaintiffs'  rights ; 
it  was  the  privilege  of  the  latter  to  prove  this  allegation ; 
and  this  written  promise  of  the  defendants  bore  directly 
npon  the  question  of  their  good  faith  in  the  formation  and 
use  of  their  present  device ;  and  although  this  alone,  of  all 
items  of  evidence  bearing  upon  that  question  introduced  on 
one  side  and  the  other,  is  set  forth  in  connection  with  the 
report  of  the  committee,  yet,  inasmuch  as  the  finc^ng  is  that 
the  defendants  acted  in  good  faith,  we  are  unable  to  see 
that  its  presence  works  any  injury  to  them.  Indeed  neither 
its  presence  nor  its  absence  can  at  all  affect  the  advice  to  be 
given  to  the  Superior  Court. 

For  the  purpose  of  proving  that  the  defendants'  ounce 
packages  of  hair-pins  so  closely  resembled  those  of  the 
plaintiffs  as  to  mislead  an  ordinary  purchaser  and  consumer, 
the  plaintiffs  offered  the  testimony  of  several  persons,  who 
were  or  had  been  wholesale  dealers  in  hair-pins  in  New  York 
and  Philadelphia,  as  experts.  The  committee  received  the 
evidence  notwithstanding  the  defendants'  objection.  We 
see  no  error  in  this. 

In  Qorham  Company  v.  Whiter  14  Wallace,  511,  the  testi- 
mony of  die-sinkers,  designers,  editors  of  scientific  publica- 
tions, solicitors  of  patents,  and  dealers,  was  received  upon 
the  question  whether  ordinary  purchasers  would  be  misled 
by  the  similarity  between  two  designs  for  forks  and  spoons. 
And  in  In  re  Worthinffton  Co.'s  Trade-mark^  14  L.  R.  Chan. 
Div.,  8,  brewers  deposed  that  in  their  opinion  a  proposed 
trade-mark  for  ale  would  be  calculated  to  deceive,  "  as  the 
two  marks  might,  and  probably  would,  be  exhibited  together 
in  houses  where  fermented  liquors  are  sold."  Jessel,  M.  R., 
said : — "  Now  is  such  a  trade-mark  intended  to  deceive,  or  is 
it  calculated  to  deceive  ?  I  have  evidence  before  me  to  show 
that  people  would  be  deceived."  In  the  first  cited  case 
especially,  some  of  the  testimony  was  from  witnesses  who 
are  not  shown  to  have  ever  been  dealers  in  any  manner  in 
the  articles  concerning  the  appearance  of  which  they  ex- 
pressed an  opinion. 

The  question  in  the  case  before  us  is,  does  the  defendants' 
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trade-mark  so  closely  resemble  that  of  the  plaintiffs'  that  it 
is  liable  to  deceive  purchasers;  a  matter  which  is  to  be 
determined  by  the  eye,  largely  by  the  eye  of  the  trier  doubt- 
less. And  in  view  of  these  authorities  we  think  it  may 
properly  be  instructed  by  men  who  have  looked  at  the 
packages  in  question  with  the  interested  and  careful  eye  of 
a  dealer. 

The  tradke-raark  for  injury  to  which  the  plaintiffs  complain 
is  not  theirs  by  creation,  but  by  purchase,  and  one  of  them 
identifies  it  by  stating  the  time  and  place  of  its  origin  and 
the  mode  of  acquisition  by  themselves.  He  deposes,  partly 
upon  information  and  partly  of  knowledge,  that  it  was  estab- 
lished by  Daniel  Foot  Tayler  and  Henry  Shuttleworth  of 
Gloucestershire,  more  than  thirty-seven  years  since,  and  that 
it  passed  in  1848  from  them  to  John  Alfred  Williams  and 
Peter  Eddleston  and  from  these  last  to  the  plaintiffs.  But 
the  finding  of  the  committee  is  as  follows: — "When  the 
firm  composed  of  John  Alfred  Williams  and  Peter  Eddles- 
ton was  dissolved  does  not  appear,  nor  how  Peter  Eddleston*8 
interest  was  transferred  to  the  present  firm,  if  it  ever  was. 
Nor  does  it  appear  how  the  interest  of  Daniel  Foot  Tayler 
was  transferred  to  the  firm  composed  of  John  Alfred  Wil- 
liams and  Peter  Eddleston,  if  it  ever  was." 

In  the  absence  of  proof  of  injury  to  the  plaintiffs  in  the 
past  and  the  finding  being  only  that  the  ounce  packages  of 
the  defendants  "are  liable  to  deceive  purchasera,"  our  advice 
to  the  Superior  Court  will  concern  the  future  only. 

The  Superior  Court  is  advised  to  pass  a  decree  restraining 
the  defendants  from  such  use  of  the  name  of  "L.  B.  Taylor 
&  Co.,"  in  connection  with  any  device  upon  pink  or  yellow 
wrappera  inclosing  hair-pins  of  their  manufacture,  as  that 
the  combination  will  be  liable  to  lead  purchasers  to  believe 
that  hair-pins  manufactured  by  the  defendants  were  manu- 
factured by  the  plaintiffs,  when,  upon  a  further  hearing  to 
be  had  for  that  purpose  only  by  said  court,  the  plainti£Ei 
shall  complete  the  proof  of  title  in  themselves  to  the  devioe 
and  trade-mark  claimed  in  their  complaint^ 

In  this  opinion  Pabk,  C.  J.,  and  LooMis,  J.,  concurred. 
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Carpenter,  J.,  (dissenting.)  I  cannot  concur  in  th^i 
result  to  which  my  brethren  have  come.  The  only  groi 
for  an  ipjunction  is  to  prevent  the  defendants  from  defi; 
ing  the  plaintiffs.  To  justify  an  injunction  it  should  b« 
reasonably  certain  that  the  plaintiffs  will  be  defrauded. 
There  is  no  intention  to  defraud,  for  it  is  expressly  found 
that  the  defendants  acted  in  good  faith.  It  is  not  found 
that  the  defendants,  in  a  single  instance,  or  others,  have 
*8o1d  the  defendants'  goods  as  the  plaintiffs' ;  and  it  is  not 
reasonably  certain  that  such  will  be  the  result  in  the  future. 
The  only  part  of  the  finding  which  indicates  such  a  result  is 
the  following : — "  The  size  and  color  of  the  labels  or  wrap- 
pers and  the  trade-mark  or  device  printed  thereon  on  the 
ounce  packages  used  by  the  defendants  as  hereinbefore 
stated,  resemble  the  plaintiffs'  labels,  wrappers  and  device 
thereon  used  on  ounce  packages  as  hereinbefore  stated,  to 
such  a  degree  that  they  are  liable  to  deceive  careless  and 
unwary  purchasers  who  buy  such  goods  hastily  and  with 
but  little  examination ;  but  purchasers  who  read  the  entire 
trade-mark  and  label  on  the  defendants'  goods  cannot  be 
deceived  or  mistake  the  defendants'  goods  for  the  plaintiffe'." 

It  will  be  observed  that  the  name  "  Taylor  &  Co.,"  as  an 
essential  or  material  feature  of  the  case,  is  carefully  exclu- 
ded. Three  things  only  are  important — ^the  device,  and  the 
size  and  color  of  the  labels.  The  plaintiffs  claim  nothing 
from  the  device  or  trade-mark  proper.  Hence  that  may  be 
laid  out  of  the  case.  In  respect  to  the  size  the  finding  is 
that  ^^  in  general  all  hair-pin  makers  put  up  their  goods  in 
similar  sized  packages,  wrapped  around  with  a  paper  of  the 
size  and  shape  of  exhibit  No.  1," — the  plaintiffs'  wrapper  or 
label.  As  to  color  it  is  found  that  ^^  pink  and  yellow  papers 
of  substantially  the  same  shape  and  size  and  shade  of  the 
paper  used  by  the  plaintifiis  in  this  case  are  used  by  other 
hair-pin  manufacturers  in  putting  up  their  goods  for  mar- 
ket.'^ How,  under  this  finding,  the  plaintiffs  can  have  any 
right  superior  to  that  of  the  defendants,  to  the  use  of  labels 
of  the  size,  shape  and  color  of  those  used  by  other  manu- 
facturers generally,  is  beyond  my  comprehension. 
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But  assuming,  as  I  think  a  majority  of  the  court  must 
assume,  that  the  imitation  consists  in  the  general  arrange- 
ment and  appearance  of  the  labels,  including  of  course  the 
name  as  an  important  feature  of  it,  still  I  contend  that  the 
plaintiffs  have  suffered  and  are  in  danger  of  suffering  no 
legal  damage.  "Liable  to  deceive"  purchasers.  That  is 
not  equivalent  to  finding  that  they  will  be  deceived,  or 
that  they  will  probably  be  deceived,  or  that  the  arrange- 
ment is  calculated  to  deceive.  And  it  certainly  falls  far 
short  of  showing  that  it  is  reasonably  certain  that  they 
will  be  deceived.  It  indicates  a  possibility,  but  not 
necessarily  a  probability.  A  man  is  liable  to  be  struck  by 
lightning,  but  hardly  one  in  a  million  ever  experiences  it. 
If  that  is  objected  to  as  an  extreme  case,  take  another  illus- 
tration. Every  man  who  travels  by  railroad  or  steamboat 
is  liable  to  be  injured  by  some  accident,  and  yet  hardly  one 
in  ten  thousand  is  so  injured.  I  use  these  illustrations  for 
the  purpose  of  showing  that  a  liability  ordinarily  imports 
less  than  a  probability. 

It  will  be  claimed  however  that  the  word  as  used  in  this 
finding  is  used  in  a  different  sense,  or  at  least  that  it  must 
be  interpreted  with  reference  to  the  subject  matter  to  which 
it  is  applied.  That  I  readily  grant ;  and  I  concede  all  that 
I  think  can  be  reasonably  claimed,  that  it  shows  that  there 
is  an  even  chance  that  some  purchasers  will  be  deceived. 
What  if  some  few  of  the  many  millions  of  those  who  use 
hair-pins  are  led  to  purchase  the  defendants'  goods  supposing 
them  to  be  the  plaintiffs'  ?  When  we  consider  that  it  is  only 
consumers  that  are  liable  to  be  deceived — ^for  it  is  expressly 
found  that  dealers  are  not — and  that  each  consumer  pur- 
chases in  small  quantities,  paying  therefor  a  mere  trifle,  it  is 
obvious  that  the  loss  of  profits  to  the  plaintiffs  from  that 
source  will  be  very  small  and  that  it  will  require  large 
numbers  of  persons  to  be  thus  misled  before  the  loss  will  be 
appreciable.  The  finding  fails  to  show  that  that  will  be 
the  result.  The  loss  of  profits  may  and  probably  will  be  in- 
finitesimal. Courts  of  equity  do  not  grant  injunctions  for 
trifling  matters.      On   the    other  hand  the  loss  may  be 
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ecmsiderable ;  but  that  is  uncertain ;  the  cotirt  is  called 
upon  to  act,  not  upon  facts  but  upon  conjecture.  It  seema 
to  me  much  better  that  the  plaintiffs  should  be  required  to 
wait  until  they  can  show  positively  that  they  will  suffer 
material  damage  before  asking  for  an  injunction. 

Again ;  it  is  only  the  careless  and  unwaiy  that  are  liable 
to  be  deceived.  The  consumer  who  knows  the  plaintiffs' 
goods  and  really  desires  to  buy  them  will  be  vigilant  and 
know  what  he  buys.  He  cannot  be  deceived.  The  consumer 
who  does  not  know  them^  or  who  has  no  particular  prefer- 
ence for  them,  will  be  careless  and  unwtuy,  or  in  other  word$ 
indifferent.  No  manufacturer  has  a  better  right  than  others 
to  the  trade  of  that  class.  That  is  open  to  legitimate  com- 
petition ;  and  when  a  customer  is  secured  by  one,  so  long  as 
tfaere  is  no  fraud  actual  or  constructive  and  no  deception, 
tiiere  otn  be  no  injuiy  in  a  legal  sense  to  anoUier. 

I  take  it  that  this  proposition  cannot  be  controverted, 
that  no  injunction  can  properly  issue  unless  the  defendfuat 
rspreeents  or  is  about  to  represent  in  some  manner  or-by 
some  means  that  the  goods  which  he  makes  and  sells  are  the 
goods  of  another.  When  his  purpose  to  do  so  clearly 
appeals  the  case  is  free  from  difiBculty  and  courts  will  pro- 
tect the  injured  party  in  respect  to  all  classes  of  purchasers. 
&ot  when,  as  in  this  case,  the  resemblance  is  not  designed, 
tet  is  incidoital,  and  results  solely  from  the  similarity  of 
■aimes  in  connection  with  the  style  and  manner  of  preparing 
the  goods  for  market,  which  style  and  manner  are  common 
to  all  manufacturers,  the  case  is  different,  and  courts  ought 
to  pfoceed  with  more  caution.  This  distinction  is  an 
ifltportant  one,  and  seems  to  me  not  to  have  been  considered 
by  the  majority  of  the  court.  To  cases  of  the  former  class 
the  language  of  the  courts  as  cited  Id  the  majority  opinion 
maj  well  apply.  But  it  cannot  be  applied  indiscriminatelj 
to  oases  of  the  latter  class  without  danger  of  doing  injustice. 
Tbere  is  a  rule  however  applicable  to  these  cases  which  is 
well  established.  I  quote  from  some  of  the  authoritSes,  both 
SiigUsh  and  American : — 

Im  L  W.  Tharlej/'s  CattU  Food  Oo.  y.  Massam^  42  Law 
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Times,  (N.  S.)  856,  Baggallay,  L.  J.,  says  :—'*  Have  the 
company,  in  offering  for  sale  the  article  manufactured  by 
them,  made  representations  which  were  calculated  to  induce 
a  reasonable  belief  on  the  part  of  those  to  whom  the  offers 
were  made  that  the  articles  were  manufactured  by  Joseph 
Thorley?"  In  Leather  Cloth  Co.  r,  American  Leather 
Cloth  Co.^  11  House  of  Lords  Cas.,  636,  the  Lord  Chan- 
cellor says : — '*  All  which  can  be  done  is  to  ascertain  in  every 
case  as  it  occurs  whether  there  is  such  a  resemblance  as  to 
deceive  a  purchaser  using  ordinary  caution.'*  In  McLean  v. 
Flemminffj  96  U.  S.  Reps-,  245,  Clifford,  J.,  says : — "  Color- 
able imitations  which  require  careful  inspection  to  distin- 
guish the  spurious  trade-mark  from  the  genuine  are  sufficient 
to  maintain  the  issue ;  but  courts  of  equity  will  not  interfere 
when  ordinary  attention  by  the  purchaser  would  enable  him 
at  once  to  discriminate  the  one  from  the  other.  When  the 
similarity  is  sufficient  to  convey  a  false  impression  to  the 
public  mind,  and  is  of  a  character  to  mislead  and  deceive 
the  ordinary  purchaser,  in  the  exercise  of  ordinary  care  and 
caution  in  such  matters,  it  is  sufficient  to  give  the  injured 
party  a  right  of  redress  if  he  has  been  guilty  of  no  laches. 
What  degree  of  resemblance  is  necessary  to  constitute  on 
infringement  is  incapable  of  exact  definition  as  applicable  to 
all  cases.  All  that  courts  of  justice  can  do  in  that  regard 
is,  to  say  that  no  trader  can  adopt  a  trade-mark  so  resem- 
bling that  of  another  trader,  as  that  ordinary  purchasers, 
buying  with  ordinary  caution,  are  likely  to  be  misled. 
When  therefore  a  party  has  been  in  the  habit  of  stamping 
his  goods  with  a  particular  mark  or  brand,  so  that  the  pur- 
chasers of  his  goods  having  that  mark  or  brand  know  them 
to  be  of  his  manufacture,  no  other  manufacturer  has  a  right 
to  adopt  the  same  stamp  ;  because,  by  doing  so,  he  would  be 
substantially  representing  the  goods  to  be  the  manufacture 
of  the  person  who  first  adopted  the  stamp,  and  so  would  or 
might  be  depriving  him  of  the  profits  he  might  make  by  the 
sale  of  the  goods  which  the  purchaser  intended  to  buy.*' 
This  last  remark  is  substantially  in  the  language  of  Lord 
Chancellor  ^Cra^nwokth  in  Seixo  v.  Pravezende^  L.  Reps., 
1  Ohancery  Appeala*  196.     ^'  The  court  is  not  bound  to 
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interfere  where  ordinary  attention  will  enable  purchasers  to 
discriminate  between  the  trade-marks  used  by  different 
parties."  Popham  v.  Cole,  66  N.  York,  76.  K  the  trade- 
mark "would  not  probably  deceive  the  ordinary  mass  of 
purchasers  an  injunction  will  not  be  granted."  Blachrell  y. 
Wright,  73  N.  Car.,  810.  "All  the  authorities  agree  that 
the  court  will  not  restrain  the  defendant  from  the  use  of  a 
label  on  the  ground  that  it  infringes  the  plaintiff's  trade- 
mark, unless  the  form  of  the  printed  words,  the  words  them- 
selves, and  the  figures,  lines  and  devices,  are  so  similar  that 
any  person  with  such  reasonable  care  as  the  public  generally 
are  capable  of  using  and  may  be  expected  to  exercise, 
would  mistake  the  one  for  the  other."  Oilmore  v.  Hunne^ 
well,  122  Mass.,  1S9. 

These  quotations  indicate  to  my  mind  the  true  rule.  The 
imitation  or  resemblance  must  be  of  such  a  character  as  to 
amount  to  a  representation  that  the  goods  which  the  defen- 
dants naake  are  goods  made  by  the  plaintifb.  It  necessarily 
follows  that  before  there  can  be  any  legal  injury  the 
representation  must  be  believed  by  the  purchaser.  The 
careful  and  vigilant  purchaser  examines  and  takes  pains  to 
know  before  he  purchases ;  and  if  he  purchases  the  defen- 
dants' goods  for  the  plaintiffs',  it  is  because  he  believes  them 
to  be  such.  On  the  other  hand  the  careless  and  unwary 
purchaser  takes  little  or  no  paihs  and  purchases  without 
any  real  belief  on  the  subject.  He  may  have  a  vague  and 
indefinite  notion,  but  it  does  not  amount  to  a  belief,  so  that 
it  can  be  truly  said  of  him  that  he  has  been  misled. 

This  illustrates  at  once  the  distinction,  and  the  reasonable- 
ness of  the  rule,  for  which  I  am  contending.  The  careless 
and  unwary  purchases  the  goods  made  by  one  man,  not 
because  he  believes  they  were  made  by  another,  but  because 
he  is  so  far  indifferent  that  he  takes  no  pains  to  ascertain. 
He  has  not  been  legally  misled.  The  cautious  man  pur- 
chases them  because  he  believes  they  were  made  by  another. 
He  has  been  misled. 

Hence  the  propriety  of  the  rule  that  the  imitation  must 
be  calculated  to  deceive  purchasers  of  ordinary  caution. 

For  these  reasons  I  think  the  injunction  should  not  issue. 
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^PREME  COURT  OF  ERRORS. 

HELD  AT  NORWICH,  FOR  THE  COUNTY  OP 
NEW  LONDON, 

ON  THE  THIRD  TUESDAY  OF  OCTOBER,  1882. 

Present, 
Pabk,  C.  J^  Oarpsnter,  Pardee,  Loomib  asd  Graf- 

6ER,  JS. 


Moses  H.  Sisson  vs.  Charles  H.  Tubbs. 

Tlie  act  of  1878  (Session  Lain  of  1878,  ch.  129,  sec  2,)  provides  that  upon 
a  f oredosnre  the  court  shall,  upon  the  motion  of  either  party,  appoint 
three  appraisms,  who  rtiall,  on  the  foreclosure  taking  effect,  appraise  and 
report  to  the  oourt  the  value  of  the  mortgaged  property,  which  apptaisal 
shall  be  conclusive  upon  the  parties  as  to  the  value;  and  that  in  any 
later  suit  upon  the  mortgage  debt  the  creditor  shall  recover  only  the 
dilterence  between  the  value  of  the  property  as  thus  fixed,  and  the 
amount  of  his  daim.  Held  that,  under  this  statute,  it  was  proper  for 
the  appraisers  to  report  the  whole  vahie  of  the  mortgaged  property 
Without  reference  to  prior  mortgages  upon  It,  leaving  the  fact  and 
amount  of  such  prior  incumbtances  to  be  shown  in  any  later  suit  upou 
tile  mcwtgage  debt 

Suit  on  a  note  which  had  been  paid  in  part  by  the  appro- 
priatiott  hf  foreclosure  of  certain  mortgaged  property; 
bnmght  to  the  Court  of  Common  Pleas,  and  tried  to  the 
oourt  before  Mathsr^  J.  Facts  found  and  judgment  for  the 
defendant,  and  motion  for  b  new  trial  l^  the  plaintiff.  The 
case  is  fully  stated  in  the  opinion. 

S.  ImcMj  in  airport  of  the  motion. 
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J.  M.  Thayei\  with  whom  was  C,  F.  Thayw^  eoatra. 

Pabdee,  J.  On  May  1st,  1877,  the  plaintiff  by  purohat^ 
became  the  owner  of  a  note  made  by  the  defendant  ifm 
9670,  with  interest,  and  secured  by  a  second  mortgage.; 
on  October  5th,  1878,  he  obtained  a  decree  of  foreclosmOt 
the  right  to  redeem  limited  to  October  14th,  1878;  his  debl) 
with  costs  amounting  to  9683.22. 

The  act  of  1878  (Session  Laws  of  that  year,  p.  Stfl^ 
chap.  129,  sec.  2,)  provides  that  ^^  apon  the  motion  of  BXiy 
party  to  a  foreclosure  the  court  shall  appoint  three  disintos^ 
ested  appraisers,  who  shall  under  oath  appraise  the  maxkt 
gaged  property  within  ten  days  after  the  time  limited  lot 
redemption  shall  have  expired,  and  shall  make  written 
report  of  their  appraisal  to  the  clerk  of  the  court  where 
said  foreclosure  was  had,  which  report  shall  be  a  part  of  the 
files  of  such  foreclosure  suit,  and  such  appraisal  shall  be 
final  and  conclusive  as  to  the  value  of  said  mortgaged 
property ;  and  the  mortgage  creditor,  in  any  further  suit  or 
action  upon  the  mortgage  debt,  note  or  obligation,  shijl 
recover  only  the  difference  between  the  value  of  the  mort- 
gaged property  as  fixed  by  such  appraisal  and  the  amowit 
of  his  claim. ^ 

The  defendant  not  redeeming,  a  committee  duly  appointed 
made  an  appraisement  under  oath  and  filed  with  the  clerk 
the  following  report: — **We  the  undersigned,  appraisen 
appointed  by  the  Superior  Court  to  apprtwse  the  property 
foreclosed  in  the  case  of  Moses  M.  Sisson  v.  Charhs  M 
Tubbs^  having  viewed  the  premises,  do  appraise  the  value  to 
be  91,800,  free  horn  all  incumbrances.'*  The  plaintiff  insti- 
tuted this  suit  in  the  Court  of  Common  Pleas  for  the 
recovery  of  that  portion  of  his  debt  remaining  unpaid  after 
the  application  of  the  value  of  his  mortgage  security  up<Mi 
it.  Upon  the  trial  he  asked  leave  to  prove  that  on  October 
14th,  1878,  a  mortgage  prior  to  his  own  was  in  life,  securing 
a  debt  amounting  to  91,269.S7 ;  but  the  court  excluded  the 
evidence.  He  also  asked  leave  to  prove  by  evidence  other 
than  the  certificate  that  the  appraisers  estimated  the  vdue 
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of  the  land  regardless  of  incumbrances;  this  was  denied. 
He  also  asked  leave  to  introduce  evidence  other  than  the 
certificate  as  to  the  value  of  the  land  on  October  14th,  1878, 
regardless  of  incumbrances;  this  was  denied.  He  also 
claimed  that  it  was  the  duty  of  the  appraisers  to  estimate 
the  value  of  the  land  regardless  of  incumbrances ;  but  the 
court  determined  that  it  was  their  duty  to  appraise  the 
equity  only,  and  that  if  they  appraised  the  whole  value 
relief  could  be  obtained  only  by  petition  to  the  Superior 
Court.  He  also  insisted  that  the  appraisers  had  in  fact 
determined  the  value  to  be  $1,800,  less  proven  incumbrances ; 
but  the  court  determined  that  they  had  fixed  the  value  of 
the  land  applicable  to  his  debt  at  9I98OO,  and  that  he  was 
concluded  thereby,  and  rendered  judgment  for  the  defen- 
dant.    The  plaintiff  moved  for  a  new  trial. 

The  language  of  the  statute  is  necessarily  general ;  it  is 
to  be  made  applicable  to  cases  in  which  the  mortgage  fore- 
closed is  the  first  and  only  incumbrance,  and  to  those  in 
which  it  is  the  second  or  third ;  in  either,  the  office  of  the 
appraisers*  report  is  simply  to  establish,  as  between  the 
debtor  and  creditor,  an  unchangeable  standard  of  value  by 
which  to  determine  the  question,  whenever  thereafter  the 
creditor  shall  choose  to  raise  it,  whether  the  interest  in  land 
obtained  by  him  by  foreclosure  equaled  in  value  the 
debt  due  to  him.  A  reported  appraisement  which  enables 
a  tribunal  to  determine  that  question  without  re-opening 
the  question  of  value,  satisfies  the  requirements  of  the 
statute. 

Therefore,  in  the  case  before  us,  the  appraisers'  report 
which  determines  the  entire  value  of  the  land  without  deter- 
mining either  the  existence  or  extent  of  prior  incumbrances 
is  sufficient;  and  upon  subsequent  suit  for  any  balance 
unpaid  the. creditor  may  prove  the  amount  of  prior  incum- 
brances which  he  was  compelled  to  remove ;  and  the  debtor 
may  prove  that  there  were  none ;  and  this  question  may  be 
determined  without  re-opening  the  inquiry  as  to  the  value 
of  the  land. 

There  was  error  therefore  in  rejecting  evidence  offered  by 
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the  plaintiff  for  the  purpose  of  proving  the  existence  of  a 
prior  incumbrance,  and  there  must  be  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


The  Norwich  Printing  Company  vs.  Henrt  C.  Elof^ 
penbsro  and  another. 

A  plaintiff,  after  suit  brought,  can  not  assign  the  demand  to  his  attorney, 
ao  as  to  defeat  a  legal  right  of  set-off  which  the  defendant  had  at  the 
time  the  suit  was  commenced. 

This  right  of  set-off,  originally  given  by  Gen.  Statutes,  p.  434,  sec.  18,  it 
fuUy  established  by  the  5th  section  of  the  Practice  Act. 

Action  on  a  bond  of  recognizance,  on  which  Henry  C. 
Kloppenberg,  one  of  the  defendants,  was  principal  and  John 
M.  Thayer,  the  other  defendant,  was  surety.  The  suit  was 
brought  originally  before  a  justice  of  the  peace ;  the  defeur 
dants  pleaded  in  abatement,  which  plea  the  justice  overruled 
and  ordered  the  defendants  to  answer  over.  From  this 
judgment  Thayer  appealed  to  the  Court  of  Common  Pleas, 
and  Kloppenberg  not  appealing  nor  answering  over,  judg- 
ment was  rendered  against  him.  The  following  facts  were 
found  by  the  Court  of  Common  Pleas,  (^Mather^  J.') 

On  the  first  day  of  February,  1879,  the  plaintiff  recovered 
a  judgment  before  a  justice  of  the  peace  against  the  defen- 
dant Kloppenberg,  from  which  judgment  he  appealed  to  the 
Court  of  Common  Pleas  for  New  London  County,  and  on 
that  appeal  the  defendant  Kloppenberg,  as  principal,  and 
John  M.  Thayer,  the  other  defendant  in  this  suit,  as  surety, 
entered  into  a  bond  of  recognizance  to  the  plaintiff  in  the 
form  prescribed  by  statute  to  prosecute  the  appeal  to  effect; 
and  upon  this  bond  the  present  suit  is  brought. 

The  appeal  was  duly  entered  by  Kloppenberg  in  the  Court 
of  Common  Pleas,  and  at  the  February  term,  1880,  it  was 
defaulted  and  judgment  rendered  for  the  plaintiff  to  recover 
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of  Kloppenberg  eight  dollars  and  twenty-five  cents  damages, 
and  twenty-seven  dollars  and  sixty-four  cents  costs,  and  the 
judgment  has  never  been  satisfied  in  whole  or  in  part. 

William  H.  Jennings,  Jr.,  was  the  attorney  of  the  plaintiff 
in  that  suit,  and  the  latter  was  indebted  to  him,  as  such 
attorney,  for  his  fees  and  disbursements  therein  for  the  full 
amount  recovered,  of  which  he  gave  notice  in  writing  to  the 
defendants,  on  the  18th  day  of  March,  1881,  and  of  his  claim 
for  a  lien  on  the  judgment  for  the  same. 

On  the  6th  of  January,  1882,  this  suit  being  pending, 
the  liability  of  the  defendants  to  the  plaintiff  on  the  bond  of 
reoognizance  never  having  been  satisfied  or  discharged,  thfi 
plaintiff,  in  consideration  of  its  indebtedness  to  Jennings 
for  such  services  and  disbursements,  and  to  secure  him  for 
his  fees  and  disbursements  as  attorney  in  the  present  suit, 
and  in  good  faith,  assigned  to  him  the  judgment  against 
Kloppenberg,  and  the  claim  now  in  suit ;  and  he  gave  notice 
of  the  assignment  in  writing  the  same  day  to  the  defendanta, 
which  assignment  and  notice  were  before  any  answer  had 
been  filed  in  this  suit,  and  before  Jennings  had  any  knowl* 
edge  of  any  claim  on  the  part  of  Thayer  of  any  indebted* 
ness  of  the  Norwich  Printing  Company  to  him.  The 
indebtedness  to  Jennings  remains  unpaid,  and  he  claims  tba 
demand  in  suit  by  reason  of  the  lien  and  assignment. 

Jennings  was  not  a  party  to  this  suit  at  its  commeneemeat 
and  has  not  been  substituted  or  joined  as  a  party  since. 

There  was,  at  the  commencement  of  the  present  suit,  and 
at  the  time  of  the  assignment,  due  from  the  Norwich  Print- 
ing Company  to  Thayer,  for  professional  services,  a  larget 
sum  than  the  amount  of  its  claim  against  him  on  the  bond ; 
of  which  he  claimed,  in  his  answer,  to  set-off  against  the 
elaim  of  the  plaintiff  siifficient  to  satisfy  the  same,  ani 
asked  judgment  for  the  balance. 

The  defendant  requested  the  court  to  rule  that  he  ma 
entitled  to  set  off  so  much  of  his  claim  against  the  debt  to 
the  plaintiff  as  would  be  snflScient  to  satisfy  it,  and  to 
recover  a  judgment  ag^ainst  the  plaintiff  for  the  balance,  and 
that  the  lien  of  Jennings,  as  attorney,  upon  the  judgment 
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against  Kloppenberg  and  the  assignment  to  him  of  that 
judgment  and  of  the  claim  in  suit,  did  not  impair  the^ 
defendant's  right  in  this  suit  to  the  set-off  claimed. 

The  court  did  not  so  rule,  but  found  that  the  defendant 
was  indebted  to  the  plaintiff  at  the  commencement  of  this' 
suit  in  the  sum  of  $27.64,  and  ruled  that  Jennings  had  an 
attorney's  lien  thereon  to  the  full  amount  thereof  j  that  the 
same  was  legally  assigned  to  him  and  that  he  was  equitably 
entitled  to  the  same ;  that  by  reason  thereof  the  defendant 
was  not  entitled  to  the  set-off  claimed ;  and  tJiat  the  plain- 
tiff was  entitled  to  a  judgment  against  the  defendant  for  th^ 
sum  of  j»27.64,  and  rendered  judgment  accordingly. 

The  court  rendered  judgment  for  the  plaintiff  for  tins' 
amount,  and  the  defendant  appealed  to  this  court. 

Jl  M,  Thayer  and  C.  F.  Thayer^  in  support  of  the  appeaL 

1.  Jennings,  as  attorney  for  the  plaintiff  in  the  original 
suit  against  Kloppenberg,  had  no  lien  upon  the  judgment 
rendered  in  that  suit  which  could  affect  the  rights  of  any 
third  party ;  much  less  any  claim  upon  the  demand  in  this 
suit,  as  a  security  for  that  judgment,  which  could  affect  the 
rights  of  the  defendant  in  this  suit.  Rumrill  t.  Hwn,ting' 
tofiy  5  Day,  168 ;  Q-ager  v.  Watsim^  11  Conn.,  168 ;  AndrmoB 
T.  Morne^  12  id.,  444;  Bef^a/min  v.  Benjamin^  17  id.,  110. 

2.  By  Gen.  Statutes,  p.  424,  sec.  13,  and  the  Pi-actio# 
Act,  sec.  5,  the  defendant  had  a  right  to  set  off  his  debt 
against  that  of  the  plaintiff.  The  assignment  of  the  plain- 
tiff's debt  pending  the  suit  could  not  defeat  that  rights 
Had  the  assignee  brought  the  suit  in  his  own  name  und^ 
Gen.  Statutes,  p.  417,  sec.  6,  or  had  he,  after  the  assignment, 
been  substituted  as  plaintiff,  as  he  might  have  been  undep 
the  Practice  Act,  the  defendant  would  have  been  allowed 
to  set  off  this  debt  due  from  the  assignor.  Gen.  Statutes^ 
p.  424,  sec.  14 ;  Prac.  Act,  sec.  15 ;  Rules,  eh.  1,  sec.  6. 

8.  This  case  is  not  within  the  rule  established  in  Rwm^ 
riJl  y.  Huntington^  5  Day,  168,  and  adhered  to  in  Benjamin 
V.  Benjamin^  17  Conn.,  110,  and  Ripley  v.  Bull^  19  id.,  5i« 
In  each  of  those  cases  it  was  attempted  to  enforce  in  a  court 


Digitized  by  VjOOQIC 


1 


298  NEW  LONDON  COUNTY. 

Norwich  Printing  Co.  v.  Kloppenberg. 

of  equity  an  equitable  right  of  set-off.  The  first  case  was 
decided  before  there  was  any  statute  of  set-off.  In  the  second 
the  set-off  was  not  claimed  by  virtue  of,  and  clearly  was  not 
embraced  in,  the  then-existing  statute  of  set-off.  In  the 
third  the  plaintiff  claimed  to  set  off  her  debt  by  reason  of 
the  equities  of  the  statute  of  set-off,  and  the  court  said  ^^if 
by  that  statute  the  plaintiff  could  have  availed  herself  of 
the  right  of  set-off  which  she  now  seeks  she  had  her  remedy 
at  law  in  that  action,  which  would  be  a  complete  answer  to 
the  present  bill  in  equity ;  and  if  she  could  not,  it  shows 
that  the  case  was  not  embraced  by  the  statute."  In  the 
present  case  the  defendant  has  the  right  by  statute  to  set 
off  his  debt. 

4.  The  equitable  doctrine  of  set-off,  "  that  mutual  debts 
should  compensate  each  other  by  deducting  the  less  from  the 
greater,  the  difference  being  the  only  sum  which  can  justly 
be  due,"  has  been  incorporated  into  the  law  by  our  statute. 
But  if  one  of  the  parties  can,  by  bringing  suit  upon  his 
claim  and  afterwards  assigning  it  to  his  lawyer  defeat  the 
other  party's  right  of  set-ofi^  the  law  is  practically  null. 

S»  LticaSy  contra. 

1.  The  court  has  found  as  a  fact  that  Jennings  had  a 
lien  on  the  judgment  of  the  plaintiff  against  Kloppenberg, 
and  that  it  and  the  claim  in  suit  were  assigned  to  him.  His 
lien  on  that  judgment  must  take  precedence  of  the  rights 
of  the  defendant  Thayer  in  the  present  suit,  as  the  lien 
accrued  before  the  suit  was  brought ;  and  the  assignment  of 
that  judgment  must  be  good  against  Thayer,  as  he  had  no 
right  of  set-off  against  the  judgment,  but  only  against  the 
claim  on  the  bond,  which  was  a  distinct  and  separate  thing. 

2.  Jennings  having  an  attorney's  lien  on  that  judgment 
and  an  assignment  of  it,  he  acquired  thereby  a  lien  on  the 
bond  in  suit  as  security  for  its  payment.  Freeman  on  Judg- 
ments, sec.  431.  If  therefore  the  assignment  of  the  judgment 
was  good  against  Thayer,  the  bond  also  passed  to  Jennings 
as  against  Thayer. 

8.    In  addition  to  this  he  had  an  assignment  of  the  claim 
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in  suit  itself  on  whicb  he  held  such  prior  attorney's  lien,  to 
secure  him  for  his  fees  and  disbursements  in  the  suit.  This 
claim  haviug  been  assigned  in  good  faith  to  him,  to  secure 
him  for  his  fees  and  disbursements,  not  only  in  the  case  in 
which  judgment  was  rendered,  but  in  the  suit  then  pending, 
he  acquired  thereby  a  claim  thereto  that  the  defendant 
could  not  defeat  by  a  set-off  of  any  demand  he  had  against 
the  plaintiff.  1  Swift  Rev.  Dig.,  647 ;  JHumrill  v.  Hunting- 
ton^ 6  Day,  163;  Benjamin  v.  Benjamin^  17  Conn.,  110; 
Bipley  v.  Bull,  19  id.,  62. 

Carpenter,  J.  It  will  relieve  this  case  of  some  confu- 
sion and  a  possible  misunderstanding  of  the  real  point  in 
dispute  if  we  bear  in  mind  the  distinction  between  this  suit 
against  Thayer  and  the  former  suit  against  Kloppenberg 
which  is  now  ended  in  a  judgment.  The  present  suit  is  now 
prosecuted  against  Thayer  alone ;  and  against  the  demand 
now  made  on  him  he  seeks  to  set  off  a  claim  which  he  has 
against  the  plaintiff.  He  claims  no  set-off  or  other  defence 
in  respect  to  the  judgment  against  Kloppenberg.  Nor  will 
his  claim,  if  allowed,  affect  that  judgment  or  the  assignment 
of  it  to  Jennings,  the  plaintiff's  counsel.  That  judgment 
and  assignment  will  remain  in  full  force  whatever  may  be 
the  disposition  of  this  case.  Nor  is  the  subject  matter  of 
this  suit  identical  with  that.  The  most  that  can  be  said  is, 
that  this  suit  grows  out  of  that ;  and  if  the  demand  against 
Thayer  is  collected,  it  will  operate  as  a  partial  payment  of 
that  judgment.  In  that  way  Jennings,  aside  from  the 
assignment  to  him  of  the  demand  in  suit,  may  have  an  inci- 
dental interest  in  the  question ;  but  that  circumstance  in  no 
wise  affects  the  equities  existing  between  Thayer  and  the 
plaintiff.  If  Jennings  has  any  interest  that  will  affect  those 
equities  it  grows  out  of  the  assignment  of  the  demand 
against  Thayer,  and  not  out  of  the  assignment  of  the  judg- 
ment against  Kloppenberg.  Therefore  we  may  lay  that 
judgment  out  of  the  case,  and  the  question  presented  is 
simply  this: — Can  a  plaintiff,  after  suit  brought,  assign  the 
demand  to  his  attorney  and  thereby  defeat  a  legal  right  of 
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set-off  which  the  defendant  had  at  the  time  the  suit  waa 
eommenced?  The  bare  statement  of  ttie  question  ought  to 
be  a  sufficient  answer. 

The  plaintiff  however  claims  that  Bvmrill  y.  Suntinfftomt^ 
6  Day,  168,  Benjamin  r.  Benjarmn^  17  Conn.,  110,  and 
MifUy  T.  BuU^  19  id.,  &8,  virtually  answer  the  question  in 
the  affirmative.  Mumrill  v.  Huntington  was  this : — Rumrill 
recovered  a  judgment  against  Huntington ;  Huntington  at 
the  same  time  held  three  judgments  against  Rumrill.  Runr 
rill  assigned  his  judgment  to  Bradley,  his  attorney,^  of 
which  Huntington  had  notice.  Huntington  afterwards 
brought  a  suit  in  equity  against  Rumrill  for  a  set-off.  The 
County  Court  decreed  a  set-off,  and  the  judgment  was  re** 
versed  on  a  writ  of  error.  The  statute  of  set-off  had  not 
then  been  enacted  and  the  court  held  that  Bradley,  being 
a  creditor  of  Rumrill,  was  equal  in  equity  with  Huntington, 
another  creditor,  and,  consequently^  that  the  assignment  t9 
him  was  effectual  to  prevent  the  set-off.  Benjamin  v. 
Benjamin  was  similar  in  its  facts  and  the  principle  involved 
was  identical  with  that  involved  in  RumriU  v.  EuntingUm. 
A  majority  of  the  court,  three  judges  against  two,  decided 
it  in  the  same  way,  but  admitted  that  it  was  an  exception 
to  the  general  rule,  that  an  assignee  of  a  non-negotiable 
chose  in  action  takes  it  subject  to  equities  existing  betwe^i 
the  original  parties,  and  contrary  to  the  general  current  of 
decisions  elsewhere.  Ripley  v.  Bull  presented  the  same 
question  upon  similar  facts,  except  that  the  debts  were  not 
evidenced  by  judgments.  The  court  held  that  that  circum- 
stance did  not  distinguish  the  case  fW>m  the  others,  and 
following  those  cases  decided  it  in  the  same  way. 

These  eases  being,  as  they  confessedly  are,  exceptions  to 
a  salutary  rule  of  very  general  application,  and  contrary  to 
the  general  current  of  authorities  in  other  jurisdictionsi 
liable  as  they  certainly  are  to  deprive  suitors  of  a  strong 
natural  equity,  should  not  be  followed  except  in  cases  pre- 
cisely analagous  in  fact  and  in  principle.  In  other  woi^ 
the  exception  should  not  be  extended. 

Can  this  case  then  be  reasonably  distinguished  from  the 


Digitized  by  VjOOQIC 


OCTOBER  T£&M,  IfiSS.  801 

Norwich  Printing  Co,  9.  KlQppenberg. 

oases  referred  to?    We  think  it  can  in  at  least  two  material 
and  important  particulars. 

In  the  first  place,  when  this  suit  was  commenced  the 
defendant  had  a  legal  right  by  statute  to  set  off  his  claim. 
The  Practice  Act  (sec.  6,)  provides  as  follows : — "  In  cases 
where  the  defendant  has,  either  in  law  or  in  equity,  or  in 
both,  a  counter-claim,  or  right  of  set-ofi,  against  the  plain- 
tiff's demand,  he  may  have  the  benefit  of  any  such  setoffs 
or  counter-claims  by  pleading  the  same  as  such  in  his  answer, 
and  demanding  judgment  accordingly .''  This  is  broad  and 
comprehensive  language  and  was  evidently  designed  to  do 
Mfia^  witii  all  technicalities  and  enforce  the  equities  between 
the  parties  in  all  oases.  No  such  statute  was  in  force  when 
the  decisions  referred  to  were  made.  When  the  first  case 
WM  «ieoided  there  was  no  statute  of  «et-off.  Such  a  statute 
iHfts  bi  force  when  the  secosad  was  decided,  (6en.  Statutes, 
^.424,  sec.  18,)  but  does  not  seem  to  have  attracted  the 
attention  of  the  court;  and  tiie  third  decided  that  the 
Maiute  was  not  applicable  to  the  facts  of  the  case. 

In  the  next  place,  the  assignment  in  this  case  was  not 
mafile  until  after  the  suit  was  brought.  In  all  the  cases 
te&rred  to  the  assignment  was  prior  to  th^  bringing  of  a 
petition  for  a  set-off.  In  matters  of  this  kind  the  rights  of 
tlie  parties  should  be  enforced  as  they  existed  at  the  00m- 
nienoement  of  the  suit.  When  this  suit  was  commenced 
fcnnii^  had  no  claim  on  the  demand  against  Thayer,  and 
he  oould  subsequently  acquire  none  that  would  defeat  the 
defendant's  statutory  right  to  plead  his  set-off  or  counter- 
elaim  in  defence. 

The  Court  of  Common  Pleas  having  decided  otherwise, 
the  judgment  is  erroneous  and  must  be  reversed. 

In  this  opinion  the  other  judges  concurred* 
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William  B.  Bbown  akd  akotheb  v9.  Joseph  B.  Ck>KG- 

DON,  EXBCUTOB. 

A  complaint  for  a  new  trial  will  not  be  entertained  where  the  gronnd  on 
wliich  it  is  sought  is  the  misconduct  of  a  juror,  affecting  the  yerdict, 
although  not  discovered  by  the  party  seeking  a  new  trial  until  it  was  too 
late  to  file  a  motion  in  arrest  of  judgment.    (Two  judges  dissenting.) 

A  motion  in  arrest  of  judgment  is  the  proper  and  only  remedy  in  sudb  a 
case. 

Writ  of  error  from  a  judgment  of  the  Superior  Conit 
dismissing  a  complaint  praying  for  a  new  trial.  The  com- 
plaint was  as  follows : — 

To  the  sheriff,  &c.  By  authority  of  the  state  of  Conneo- 
ticut  you  are  hereby  commanded  to  summon  Joseph  B. 
Congdon,  of  New  London,  as  he  is  the  executor  of  the  will 
of  James  Smith,  late  of  New  London,  deceased,  to  appear 
before  the  Superior  Court,  to  be  held  *  *  ;  then  and 
there  to  answer  unto  William  B.  Brown  and  Mary  E.  Gold- 
ebar,  both  of  the  city  of  Brooklyn,  in  the  state  of  New 
York,  in  a  civil  action,  wherein  the  plaintiffs  complain  and 
say: 

First.  The  plaintiffs  appealed  to  this  court,  at  its  March 
term,  1878,  from  the  decree  of  the  court  of  probate  for  the 
district  of  New  London,  approving  of  a  certain  instrument 
in  writing  purporting  to  be  the  last  will  and  testament  of 
said  James  Smith,  deceased. 

Second.    Said  appeal  came  on  for  trial  to  the  jury  at  the 

September  term,  1879,  of  this  court,  and  a  verdict  was 

rendered  sustaining  the  validity  of  said  will  and  said  decree 

the  court  of  probate  approving  of  said  will;   which 

iict  was  accepted  by  the  court,  and  judgment  rendered 

*eon  at  said  term. 

^hird.    During  the  trial  of  said  cause  to  the  juiy,  and 

le  the  case  was  under  consideration,  Jefferson  Perkins, 

of  the  jury  impannelled  in  said  cause,  had  a  conversa- 

with  James  S.  Mitchell,  of  the  town  of  Groton,  regard- 


Digitized  by  VjOOQIC 


OCTOBER  TERM,  1882.  808 

Brown  9.  Congdon. 

ing  said  cause.  Said  Mitchell  made  statements  to  said 
Perkins  concerning  the  merits  of  the  cause,  derogatory  to 
the  claims  of  the  plaintiffs  made  on  the  trial,  and  attempted 
to  persuade  him  to  render  a  verdict  sustaining  said  will  and 
the  decree  of  said  court  of  probate,  and  adverse  to  the 
plaintiffs. 

Fourth,  By  reason  of  said  conversation  with  said  Mitch- 
ell,  the  said  Perkins  agreed  to,  and  did,  unite  with  the  jury 
in  rendering  a  verdict  for  the  appellees  in  said  cause ;  and 
except  for  said  conversation  no  verdict  would  have  been 
rendered  in  said  cause  in  favor  of  said  appellees. 

Fifth.  The  plaintiffs  had  no  knowledge  of  said  facts 
until  after  the  adjournment  of  said  court. 

Sixth.  Said  verdict  and  judgment  against  the  plaintifiSs, 
sustaining  the  validity  of  said  will  and  said  decree,  are 
unjust. 

The  plaintiffs  claim  that  said  former  verdict  and  judg- 
ment be  set  aside,  and  that  they  be  allowed  a  new  trial  of 
said  cause. 

To  this  complaint  the  defendant  demurred,  and  the  court, 
(Jlovey^  «/.,)  sustained  the  demurrer  and  dismissed  the 
complaint,  on  the  ground  that  the  court  had  no  jurisdiction 
of  the  subject  matter  of  the  complaint. 

D.  Chadwich  and  S.  LucaB^  for  the  plaintiffs. 

The  Supreme  Court  may  grant  new  trials  of  causes  for 
mispleading,  discovery  of  new  evidence  "or  other  reasonable 
cause."  Gen.  Statutes,  p.  447,  sec.  1 ;  1  Swift  Dig.,  816. 
The  petition  must  be  brought  within  three  years  after  judg- 
ment is  rendered.  The  only  question  in  this  case  is,  whether 
tampering  with  the  jury,  and  thus  obtaining  a  verdict,  is  a 
"  reasonable  cause,"  when  the  fact  is  not  known  until  after 
the  close  of  the  term.  The  claim  is  made  that  there  is  no 
remedy  except  by  motion  in  arrest  filed  within  twenty-four 
hours  after  verdict.  Gen.  Statutes,  p.  443,  sec.  7;  Practice  Act, 
p.  8,  sec.  6.  And  the  case  of  Stone  v.  Stevens^  12  Conn.,  282, 
is  relied  upon  as  conclusive  that  the  Supreme  Court  has  no 
|)ower  on  a  petition  to  grant  a  new  trial  for  misconduct  of 
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felie  jury,  whet^r  the  fact  is  known  or  not,  except  on 
motion  made  within  twenty-four  hours  after  verdict  rendered. 
That  case,  however,  does  not  authorize  any  such  claim,  the 
only  question  there  discussed  being  as  to  the  power  of  the 
€Ourt  to  fix  by  its  rules  of  practice  the  time  within  whidi 
motions  in  arrest  should  be  made. 

The  case  before  the  court  is  not  a  motion^  which  under  the 
rules  must  be  filed  within  twenty-four  hours.  It  is  a  petir 
tion  for  a  new  trial,  either  in  equity  or  at  law,  according  as 
the  court  may  determine  whether  our  rights  are  legal  or 
equitable.    Practice  Ax^t,  p.  8,  see.  6. 

We  have  a  right  to  maintain  thig  petition  at  law  under 
Gen.  Statutes,  p.  447,  sec.  1.  The  rule  of  practice  as  to 
morons  is  rigid,  and  if  we  attempt  to  take  advantage  of 
ihat  mode,  the  motion  must  be  filed  within  the  specified 
time.  But  in  cases  where  through  no  negligence  it  is  impos- 
sible to  take  advantage  of  the  remedy  by  motion,  then  the 
remedy  by  petition  can  be  used. 

The  statute  authorizing  a  motion  for  misconduct  of  the 
jury  to  be  made,  and  which  by  application  of  the  general 
•rules  must  be  made  within  twenty-four  hours,  does  not  in 
terms  or  in  spirit  exclude  the  right  by  petition.  Nor  does 
the  statute  authorizing  a  petition  for  a  new  trial  exclude  us. 
It  is  a  broad  and  liberal  act,  intended  by  the  legislature  to 
embrace  all  cases  where  a  reasonable  cause  is  shown,  leaving 
it  to  the  discretion  of  the  court  to  determine  whether  the 
facts  show  a  reasonable  cause.  It  would  seem  that  if  a  new 
trial  may  be  granted  for  mis-pleading,  or  for  newly  dis- 
covered evidence,  it  ought  surely  to  be  granted  when  a 
party  has  bought  up  a  jury  and  thus  obtained  a  verdict,  and 
when  the  complainant  had  no  knowledge  of  the  fact  until 
after  the  close  of  the  term. 

The  petition  is  within  the  equity  jurisdiction  of  the  court. 
**  Equity  will  interfere  in  all  cases  where  by  accident,  mis- 
take, fraud  or  otherwise,  a  party  has  an  unfair  advantage  in 
proceeding  in  a  court  of  law,  which  must  neoessarily  make 
that  oourt  an  instrument  of  injustice,  and  will  also  generally 
proceed  to  administer  all  the  relief  which  the  particulav 
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ease  requires."  2  Story  E(j.  Jur.,  §  885.  *'  It  may  be  stated 
as  a  general  principle  that  any  facts  which  prove  it  to  be 
against  conscience  to  execute  such  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  court 
of  law,  or  of  which  he  might  have  availed  himself  at  law, 
bat  was  prevented  by  fraud  or  accident  without  fault  or 
negligence  on  his  part,  will  authorize  a  court  of  equity  to 
interfere."    Id.,  §  887. 

In  Jeffery  v.  Fitch^  46  Conn.,  601,  the  court  entertained  a 
bill  in  equity  for  a  relief  i^ainst  a  judgment  although  the 
three  years  had  elapsed  in  which  t}^  petition  could  have 
been  brought  by  the  petitioner  at  law  for  a  new  trial  on 
account  of  not  having  notice,  on  the  ground  that  he  had  no 
knowledge  of  the  judgment  until  after  the  three  years  had 
passed.  The  same  principle  should  govern  in  this  case,  that 
is,  if  the  party  had  no  knowledge  of  the  fraud  until  too 
late  to  file  a  motion  in  arrest,  then  he  should  be  granted 
relief  on  petition.  If  not,  and  the  Superior  Court  has  no 
jurisdiction  of  the  subject  matter  stated  in  the  petition  as 
held  by  the  court  below,  then  there  is  no  remedy  for  a  party 
thus  defrauded. 

A.  0.  Lippitt  and  J,  Hahey^  for  the  defendant. 

This  case  was  tried  at  the  March  term,  1879,  and  at  the 
September  term,  1880,  a  year  and  a  half  after,  with  a  view 
to  a  new  trial,  the  parties  seek  to  set  aside  the  verdict  for 
misconduct,  as  it  is  claimed,  on  the  part  of  a  juror.  It  is 
not  pretended  that  the  opposing  party  had  any  connection 
whatever  with  the  misconduct,  if  any  such  occurred. 

1.  For  such  a  case  the  statute  first  enacted  in  1821,  pro- 
vides a  specific  remedy.  It  is  by  motion  to  set  aside  the 
verdict.  Gen.  Statutes,  p.  448,  sec.  7.  Such  a  motion  is 
not,  it  is  true,  strictly  speaking,  a  motion  in  arrest ;  for  that 
is  a  motion  based  on  matters  appearing  upon  the  record. 
Being  a  motion  to  set  aside  the  verdict  for  matters  dehors 
the  record,  it  is  said  to  be  of  an  intermediate  character ; 
but  in  our  practice  it  is  known  as  a  motion  in  arrest.  Ham- 
ilton  V.  Pease,  38  Conn.,  120 ;  t  Swift  Dig.,  802.    The  case 
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before  the  court,  therefortt,  tbo«gh  ib  fonn  a  fft^ion^  is,  w 
fact,  a  motion  in  arrests 

2.  A  motion  in  arrest,  Qndftr  otir  statute  amd  rales  of 
practice,  will  not  be  entertained  unless  made  wvibin  twenty^ 
four  hours  after  verdict  rendered,  Qen.  Statirtes,  p*  448, 
sec.  5 ;  id.,  p.  449,  sec.  6 ;  Rules-  of  Frae.,  eh.  17,  see.  1,  in 
18  Conn.,  576 ;  Rules  under  Prac.  Act,  p,  261. 

3.  Though  the  statute  passed  in  1821  in  terms  gives  to  tbfSf 
court  power  to  set  aside  verdicts  for  mi»conduet  of  jurors, 
yet  it  established  no  new  principle,  Ther  power  had  beea 
exercised  before  as  a  dpmmon  law  right ;  and  not  only  e:ieiv 
cised,  but  a  time  had  been  established  within  which  the 
motion  should  be  made.  Beach  v.  HalTa  Admra.j  Kirl^, 
235;  Sheldon  v.  Woodhridge^  2  Root,  478;  Stone  y.  Steifen$f 
12  Conn.,  232;  Hamilton  v.  Pease,  88  id.,  115;  Tomlineon  r^ 
Town  of  Derby,  41  id.,  268.  And  although  it  is  said  m  the 
last  case  that  the  court  could  exercise  a  diseretiom  a»  t^ 
time,  yet  the  court  said  (p.  271)  "  a  party  making  a  naMisi^ 
of  this  kind  has  but  twenty-four  hours  in  which  to  obCsiAK 
his  information  and  file  his  motion  according  to  the  rule,'^ 
When  the  legislature  embodied  in  a  statute  what  had  before 
been  the  common  law,  the  practice  of  the  court  allowing  no 
more  than  twenty-four  hours  within  which  to  make  tiie 
motion  was  not  changed.  This  practice  was  known  to  the 
legislature,  and  the  conclusion  is  irresistible  that  the  power 
was  affirmed  to  be  exercised  as  it  had  been. 

4.  Notwithstanding  these  decisions  and  rules,  the  plain- 
tiffs in  this  case  claim  that  if  the  time  has  passed  to  make 
a  motion  to  set  aside  the  verdict  it  will  be  done  if  they  ask 
for  it  in  the  form  of  a  petition.  That  it  may  be  done  at  any 
time  within  three  years,  they  rely  on  the  statute  passed  itt 
1762.  Since  the  passage  of  that  act,  a  period  of  nearly  one 
hundred  and  twenty  years,  no  one  has  ever  before  made  the 
claim.  All  the  cases  to  set  aside  a  verdict  have  gone  up  on 
motion  within. forty-eight  hours  under  the  statute.  The 
ibct  that  no  such  claim  has  ever  been  made  before,  is  a  judg- 
ment of  the  whole  profession,  for  more  than  a  hundred- 
years,  that  the  right  does  not  exist.    If  the  principle  is  now 
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adopted  the  flood-gates  of  litigation  will  be  thrown  open* 
No  case  tried  to  the  jury  can  be  considered  settled  till  three 
years  have  gone  by ;  not  only  on  the  ground  of  misconduct 
of  a  juror,  but  for  any  and  all  matters  dehors  the  record. 

5.  Prior  to  the  passage  of  the  law  of  1762  petitions  for 
new  trials  were  brought  to  and  heard  by  the  legislature, 
and  motions  to  set  aside  verdicts,  which  in  effect  gave  a 
new  trial,  were  made  to  the  Superior  Court.  The  statute 
referred  to  in  terms  gave  the  Superior  Court  power,  on  the 
special  grounds  named,  to  grant  new  trials  on  petition,  a 
power  which  it  never  exercised  before.  But  the  statute 
said  nothing  about  new  trials  through  a  motion  to  set  aside 
the  verdict ;  for  the  power  had  been  assumed  and  exercised 
by  the  court.  That  it  might  not  be  claimed  that  such  power 
had  been  taken  away  by  implication,  the  language  was 
used — **  other  reasonable  cause  according  to  the  usual  rules 
in  sucii  cases."  The  right  by  petition  is,  therefore,  excluded 
by  statute  and  by  practice.  Andersen  v.  The  State^  48 
Conn.,  616. 

Cakpenter,  J.     The  plaintiff  in  error  brought  a  petition 
to  the  Superior  Court  for  a  new  trial  for  the  misconduct  of 
a  juror.     The  original  cause  was  tried  at  the  September 
term,  1879.    The  petition  was  brought  in  June  following, 
returnable  to  the  September  term,  1880.     The  petition  was 
demurred  to,  the  Superior  Court  sustained  the  demurrer^ 
and  the  petitioner  has  brought  a  writ  of  error  to  this  court. 
The  statute  authorizing  the  Superior  Court  to  grant  new 
trials,  and  under  which  the  petition  in  this  case  was  brought, 
is  as  follows :—"  The  Superior  Court,  Court  of  Coinmon 
Pleas,  District  Court,  and  any  City  Court,  may  grant  new 
trials  of  causes  that  may  come  before  them  respectively,  for 
liiispleacding,  the  discovery  of  new  evidence,  want  of  actual 
notice  of  the  suit  to  any  defendant  or  of  a  reasonable  oppor- 
tunity to  appear  and  defend  when  a  just  defence  in  whole 
or  in  part  existed,  or  other  reasonable  cause,  according  to 
the  usual  rules  in  such  cases."    Gen.  Statutes,  p.  447,  sec.  1, 
The  question  is  whether  the  cause  alleged  is  within  the 
statute. 
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The  statute  has  been  in  force  since  1762.  Our  reports 
show  no  precedent  for  a  case  like  this,  and,  so  far  as  we 
know,  this  is  the  first  attempt  to  set  aside  a  verdict  on  a 
petition  brought  for  that  purpose  under  that  statute.  That 
of  itself  is  an  argument  of  no  inconsiderable  force  against 
this  proceeding,  especially  as  during  all  that  time  there 
was  another  well-established  mode  of  setting  aside  verdicts 
for  such  causes. 

We  are  told  in  Stone  v.  Stevens^  12  Conn.,  219,  that  the 
practice  of  setting  aside  verdicts  for  that  cause  existed  prior 
to  the  statute  of  1821.  In  1808  a  case  is  reported  in  which 
a  motion  in  arrest  was  filed  for  the  misconduct  of  a  juror 
and  the  verdict  was  set  aside.  Bennett  v.  Howard^  8  Day, 
219.  In  Stone  v.  Stevens,  on  page  282,  Judge  Huntington 
says  that  the  statute  of  1821,  providing  that  a  verdict  may 
be  set  aside  for  the  misconduct  of  jurors,  was  **  in  affirmance 
of  our  common  law  " — that  "  it  introduced  no  new  rule." 
That  such  a  practice  did  prevail  cannot  be  doubted ;  that  it 
grew  up  independently  of  and  not  under  the  statute  of  1762 
is  equidly  clear. 

The  statute  relating  to  jurors  was  first  passed  in  1821  and 
is  now  in  force.  It  reads  as  follows : — "  K  any  juror  shall 
converse  with  any  person  concerning  the  cause,  except  his 
fellows,  while  it  is  under  consideration,  or  shall  voluntarily 
suffer  any  other  person  to  converse  with  him,  such  verdict, 
on  motion,  may  be  set  aside,"  &c.  Here  the  statute  expressly 
gives  a  remedy  on  motion,  and  not  by  an  independent  peti- 
tion brought  afterwards.  It  clearly  contemplates  a  proceed- 
ing in  the  cause  before  final  judgment.  A  remedy  being 
given,  other  remedies  are  excluded. 

.  Under  this  statute  the  practice  is  believed  to  have  been 
uniform — ^to  take  advantage  of  such  misconduct  by  a  motion 
in  error.  It  is  sometimes  called  a  motion  to  set  aside  the 
verdict,  but  in  Stone  v.  Stevene,  supra,  it  is  considered  as 
governed  by  the  same  rules  and  principles  as  motions  in 
arrest  of  judgment,  being  essentially  a  motion  in  arrest  for 
matters  dehors  the  record.  See  also  Hamilton  v.  Pease,  88 
C<win.,  115 ;  Tomlinson  v.  Derby,  41  id.,  268. 
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In  view  of  these  facts — ^that  this  is  the  first  attempt  to 
apply  the  statute  of  1762  to  a  case  like  this,  that  for  nearlj 
sixty  years  after  that  statute  went  into  operation  the  courtB 
adopted  and  enforced  a  common  law  remedy  outside  and 
independent  of  the  statute,  that  in  1821  the  legislature  saw 
fit  to  sanction  and  affirm  that  practice,  and  that  since  that 
time  the  profession  has  regarded  the  practice  as  founded  in 
law  and  reason — we  ought  certainly  to  hesitate  to  disturb 
it  by  introducing  a  new  rule  of  practice.  Such  a  practical 
construction  of  the  two  statutes,  continued  for  so  long  a 
time,  ought  to  be  regarded  as  very  high  evidence  of  what 
the  law  actually  is.  Indeed  such  a  state  of  things  ought 
not  to  be  disturbed  except  by  the  legislature. 

We  regard  the  practical  construction  of  the  statute  of  176S 
as  the  correct  one.  New  trials  may  be  granted  for  misplead- 
ing, newly  discovered  evidence,  want  of  notice,  or  a  reason- 
able opportunity  to  appear  and  defend  when  a  good  defence 
exists,  '^or  other  reasonable  cause."  Several  causes  are 
enumerated,  and  then  follows  the  general  clause,  which, 
according  to  a  familiar  rule  of  construction,  was  intended 
to  embrace  other  causes  only  of  the  same  general  character. 
The  causes  enumerated  result  from  mistakes  or  accidents, 
and  show  that  the  party  has  been  deprived  of  some  right  or 
privilege  that  the  law  intended  he  should  have.  They 
relate  to  the  merits  of  the  case  and  indicate  a  probable  fail- 
ure of  justice. 

The  case  before  us  is  of  a  different  character.  The  cause 
does  not  necessarily  have  any  reference  to  the  real  merits ; 
it  is  simply  the  misconduct  of  one  of  the  triers.  It  may  or 
may  not  implicate  the  successful  party ;  and  if  it  does,  the 
merits  of  the  case,  notwithstanding,  may  be  with  him.  If 
he  is  not  implicated,  then  the  misconduct  is  entirely 
divorced  from  the  merits.  But  a  more  important  distinc- 
tion is,  that  the  enumerated  causes  embrace  a  class  of  cases 
not  covered  by  any  other  statute,  and  the  design  manifestly 
was  to  provide  a  remedy  where  none  previously  existed 
except  by  legislative  action.  We  think  that  the  general 
clause  should  be  limited  to  that  class  of  cases,  and  not 
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C^natrued  as  embracing  cases  provided  for  b^  other  stati^tes; 
%nd  that  the  attempt  to  bring  cases  provided  for  bj  one 
ii^tute  within  the  operation  of  another,  under  general 
^ords  of  this  description,  ought  not  to  succeed. 

In  principle,  so  f ^  as  the  remedy  is  concemed>  there  is  a 
ftrong  analogy  between  the  misconduct  of  jurors  and  the 
errors  of  the  court  in  ruling  upon  questions  of  evidence  and 
in  charging  the  jury.  The  remedy  which  the  statute  pro- 
vides in  the  one  case  is  a  motion  in  arrest ;  in  the  other  it  is 
f  motion  for  a  new  trial,  or,  under  the  present  practice,  ^n 
appeal.  In  Andersen  v.  The  State^  43  Conn.,  514,  we  held 
j^at  the  Superior  Court  has  no  power,  upon  a  petition  for  a 
new  trial,  to  grant  a  new  trial  for  error  in  the  charge  of  the 
oonrt.  That  case  establishes  the  principle  that  the  special 
sijtatutory  remedy  must  be  resorted  to,  and  seems  to  be  an 
authority  for  this  case  but  for  the  circumstance  alleged  that 
the  plaintiff  did  not  know  of  the  misconduct  in  season  to 
take  advantage  of  it  by  a  motion  in  arrest.  But  that  circum- 
^nce  can  have  little  or  no  weight  in  construing  the  statute. 
If  the  terms  of  the  act  are  broad  enough  to  apply  to 
unknown  misconduct,  they  must  be  equally  applicable  to 
misconduct  which  is  known. 

Ignorance  of  the  fact  might  address  itself  to  the  discretion 
of  the  court  if  the  court  had  jurisdiction,  but  is  hardly  a 
sufiBcient  reason  for  conferring  jurisdiction  in  a  case  where 
the  court  would  not  otherwise  have  it.  At  first  sight  it 
seems  plausible  that  a  party  should  not  be  deprived  of  his 
remedy  in  a  case  where  the  facts  come  to  his  knowledge  too 
late  to  avail  himself  of  the  ordinary  remedy  when  he  is 
without  fault,  and  if  no  one  was  to  be  affected  by  allowing 
the  remedy  but  the  immediate  parties  to  the  suit  the  case 
would  present  a  somewhat  different  aspect.  But  this  case, 
like  all  others,  must  be  governed  by  general  rules  and 
principles.  Those  rules  and  principles  have  for  their  ulti- 
mate object  the  public  good.  It  is  far  better  that  occasional 
hardships  should  be  endured  than  that  general  rules  should 
l^e  dispensed  with. 

The  rule  that  a  motion  in  arrest  must  be  filed  withiu 
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imen%y4oxiT  hours  after  verdict  is  in  its  aftture  like  %}m 
statute  of  limitations.  All  ftuch  statutes  occasion  now  and 
then  hardsfaiim  to  individuals,  but  they  are  nevertheless  of 
great  importanee  to  the  public  and  probably  prevent  mote 
iiaardship  and  injustice  tiian  they  occasion. 

The  fact  that  a  party  is  ignorant  of  facts  touching  his 
tights  until  after  his  daim  is  barred  by  the  statute  does  not 
exempt  him  from  its  operation. 

So  here  the  limitation,  although  the  time  is  short,  is  found 
faj  experience  to  be  on  the  whole  for  the  interest  of  tlM 
|>ublic.  We  no  more  feel  at  liberty  to  disregard  it  ott 
account  of  the  hardship  of  a  particular  case  than  we  do  to 
disregard  an  ordinary  statute  of  limitations  for  a  similar 
^ason. 

It  is  possible  under  most  legal  rules  for  parties  in  some 
iBstanees  to  suffer  injustice.  It  is  believed  however  that 
Hie  rule  under  consideration  has  very  rarely  produced  that 
fesult.  Hitherto  the  oases  do  not  seem  to  have  been  suffi- 
ciently numerous  to  attract  the  attention  of  the  legislature, 
tmd  it  is  doubtful  whether  any  different  rule  can  be  devised 
which  will  be  more  satisfactory  than  the  present  one. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  Ofnnion  Pabk,  C.  J.,  and  Fabi^x,  J.,  concurred. 

LoOMis,  J.,  (dissenting.)  While  conceding  that  there  is 
great  force  in  the  reasoning  that  supports  the  majority 
•pinioB,  I  feel  nevertheless  constrained  to  dissent.  It  seems 
to  me  a  reproach  to  the  law  if  it  affords  no  remedy  for  the 
flagrant  injustice  which  the  case  discloses.  The  demurrer 
to  the  petition  for  a  new  trial  admits  all  the  facts  alleged  as 
fully  for  the  purposes  of  the  present  inquiry  as  if  found  by 
thd  court  after  hearing  all  the  evidence. 

The  facts  then  are  as  follows,  (I  quote  from  the  record :) 
— -♦*  During  the  trial  of  said  cause  to  the  jury,  and  while  the 
oaae  was  under  consideration,  Jefferson  Perkins,  one  of  the 
jury  who  was  impanneled  in  said  cause,  had  a  conversation 
with  James  S.  Mitchell,  of  the  town  of  Groton,  regarding 
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ftaid  cause.  Said  Mitchell  made  statements  to  said  PerloBS 
concerning  the  merits  of  the  cause,  derogatory  to  the  claims 
of  the  plaintiffs  made  on  the  trial,  and  attempted  to  persuade 
him  to  render  a  verdict  sustaining  said  will  and  the  decree 
of  said  court  of  probate,  and  adverse  to  the  plaintiffs.  By 
reason  of  said  conversation  with  said  Mitchell,  the  said 
Perkins  agreed  to,  and  did,  unite  with  the  jury  in  rendeiing 
a  verdict  for  the  appellees  in  said  cause ;  and  except  for 
said  conversation  no  verdict  would  have  been  rendered  in 
said  cause  in  favor  of  said  appellees.  The  plaintiffs  had  no 
knowledge  of  said  facts  until  after  the  adjournment  of  said 
court." 

Now  if  these  facts  do  not  constitute  "  a  reasonable  cause  ** 
within  the  meaning  of  the  statute  concerning  new  trials,  it 
is  difficult  to  conceive  any  such  cause.  But  it  is  said  that 
these  words  must  be  construed  as  importing  some  other 
cause  of  a  similar  general  character.  Granting  this  position 
for  purposes  of  argument, we  think  it  is  brought  within  the 
principle  and  reason  of  the  causes  specified. 

The  principle  is  that  a  party  should  have  his  day  in 
court,  with  a  full  and  fair  opportunity  to  present  his  own 
side  of  the  case  and  meet  that  of  his  adversary.  It  is  said 
the  petitioner  had  his  day  in  court  before  the  jury ;  but  of 
what  avail,  when  a  day  out  of  court  in  behalf  of  the  other 
party  nullified  it  all,  and  rendered  the  trial  utterly  useless. 

If  Mitchell's  statements  had  been  permitted  in  court  and 
before  the  entire  jury  when  the  petitioner  was  not  present 
or  notified  to  be,  it  would  have  furnished  clear  ground  for  a 
new  trial.  Is  the  ground  less  reasonable  because  the  state- 
ment was  made  when  there  was  no  court  to  restrain  the 
party,  no  oath  to  lend  its  solemn  sanction,  and  no  one  to 
answer  it  ? 

But  again,  it  is  said  that  the  cause  relied  upon  for  a  new 
trial  is  one  not  affecting  the  merits.  It  is  difficult  to  see 
what  can  more  vitally  affect  the  merits  than  that  which  sub* 
verts  the  very  foundations  of  a  fair  judicial  trial,  nullifies 
the  effect  of  all  legitimate  evidence,  and  rendera  the  merita 
of  no  account  as  influencing  the  result. 
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It  is  not  enough  to  say  that  the  verdict  may  have  been 
right.  The  same  might  be  said  of  a  verdict  obtained  by 
bribery. 

It  should  be  borne  in  mind  that  this  is  not  a  case  of  mere 
bias  or  suspicion  of  bias  on  the  part  of  a  juror,  but  the 
illegitimate  influence  here  was  successful ;  it  actually  pro- 
duced the  verdict.  It  not  only  accomplished  what  the 
evidence  before  the  court  could  not  do,  but  it  overcame  all 
the  evidence  on  the  other  side  and  rendered  it  of  no  account. 
The  record  is  explicit,  that  by  reason  of  the  conversation 
the  juror  united  in  rendering  the  verdict,  and  that  except 
for  the  conversation  no  verdict  in  favor  of  the  appellees 
would  have  been  rendered. 

The  ground  therefore  upon  which  this  petition  rests  is 
not  merely  that  there  was  a  mis-trial,  but  that  there  was  no 
trial  at  all  in  contemplation  of  the  law.  This  distinction  is 
forcibly  stated  by  Pearson,  J.,  in  State  v.  Tighman^  11 
Ired.,  513,  on  page  563.  "  When  there  are  circumstances 
which  cast  suspicion  upon  the  verdict  by  showing  that  there 
might  have  been  undue  or  improper  influences  exerted  on 
the  jury,  it  is  in  the  discretion  of  the  presiding  judge  to 
grant  a  new  trial,  but  if  the  fact  be  that  undue  influence 
was  brought  to  bear  on  the  jury,  as  if  they  were  fed  at  the 
charge  of  the  prosecutor  or  the  prisoner,  or  if  they  be 
solicited  and  advised  how  their  verdict  should  be,  or  if  they 
have  other  evidence  than  that  which  was  offered  on  the  tri^ 
in  all  such  cases  there  has  been  in  contemplation  of  law  no 
trial ;  and  this  court  will  direct  a  trial  to  be  had."  See  also 
Hilliard  on  New  Trials,  2d  ed.,  p.  211,  §  12. 

In  this  view  of  the  case,  were  there  technical  diflSculties 
in  applying  the  statutory  remedy,  it  would  seem  that  a  court 
of  equity  might  relieve  against  a  judgment  so  obtained  and 
grant  a  new  trial  on  the  ground  that  it  was  virtually  the 
same  as  having  no  opportunity  in  court  to  defend.  2  Swift's 
Dig.,  138 ;  Jeffery  v.  Fitch,  46  Conn.,  601. 

But  I  think  the  expression,  *^  other  reasonable  cause," 
ihay  well  refer  to  causes  which  at  the  time  the  statute  was 
passed  and  long  before  had  been  so  universally  recognized 
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1^  good  ground  tor  a  new  trial.  In  2  Tidd's  Practice, 
p.  817,  misconduct  of  a  jury  is  mentioned  among  the  most 
prominent  grounds  for  a  new  trial.  It  is  so  in  Hilliard  on 
New  Trials ;  see  2d  ed.,  pages  198  to  252.  Also  in  Hicsh 
on  Juries,  §  677  to  §  626. 

And  in  all  the  treatises  on  the  subject  a  distinction  is 
made  between  new  trials  for  grounds  dehors  the  record  and 
fifrre^t  of  judgment  for  causes  appearing  on  the  record.  In 
Quinebaug  Bank  y.  LeavenSy  18  Conn.,  88,  Chubch,  C.  J., 
i^  giving  the  opinion,  says : — ^^  Motions  in  arrest  of  judg- 
ment  in  this  state  for  causes  not  apparent  on  the  record,  are 
in  truth  only  applications  for  new  trials,  and  are  so  called 
and  so  treated  elsewhere ; "  and  the  principles  that  govern 
new  trials  were  applied  to  a  motion  in  arrest  in  that  case. 

But  I  am  reminded  that  though  the  ground  referred  to 
might  have  been  appropriate  for  a  new  trial,  yet  in  this 
sjtate  another  more  simple  and  speedy  remedy  by  motion  in 
arrest  has  been  adopted,  first  by  the  courts,  and  then  by  the 
statute  of  1821  relative  to  jurors. 

If  this  remedy  must  be  considered  as  exclusive  it  ends 
our  argument.  As  to  parties  having  knowledge  and  oppor- 
tunity I  concede  that  it  is  the  only  remedy,  but  I  cannot 
^hink  that  it  was  ever  intended  to  embrace  those  who  had 
];io  knowledge  or  means  of  knowledge  of  the  facts  relied 
upon.  The  very  brief  time  prescribed  for  action,  namely, 
twenty-four  hours,  renders  this  construction  most  probable. 
As  to  those  having  knowledge  it  is  a  wise  policy  of  the  law 
to  require  such  speedy  (almost  inunediate)  action,  but  as  to 
others,  who  could  by  no  possibility  avail  themselves  of  it,  it 
i^  extremely  unjust,  and  affords  a  most  reasonable  cause  for 
the  other  remedy  provided  by  the  statute  relating  to  new 
trials.  This  constructiop  too  accords  best  with  the  analo- 
gies of  the  law ;  for  instance,  it  is  a  general  rule  that  an 
application  for  a  new  trial  cannot  be  made  after  a  motion  in 
arrest  has  been  overruled,  but  this  rule  is  applied  only  where 
the  party  has  knowledge  of  the  fact  on  which  he  grounds 
his  motion  for  a  new  trial  at  the  time  of  moving  in  arrest. 
4fawn  V.  Palmerton^  2  Carter,  117;  McKinney  v»  SprxTiger^ 
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e  fed.,  453.  In  JSTndfong  v.  Sendrick$,  2  Gratt.,  212,  it  is 
tu^lcl  that  if  a  party  had  no  opportunity  to  move  for  a  neyr 
trial  in  the  court  where  the  verdict  was  rendered,  equity 
will  grant  a  new  trial. 

As  to  the  argument  founded  (m  the  f^ct  that  an  ind^ 
pendent  application  fo^  a  new  trial  fox  a  cause  like  this  has 
never  before  appeared  in  our  courts,  so  far  as  we  know,  X 
jxi^t  admit  it  ha^  ini^ch  fcprce.  It  is  however  by  no  means 
^jonclusive,  for  we  do  not  know  i;hat  there  has  ever  beei^ 
any  occasion  for  it.  True,  if  this  is  so,  it  is  quite  surprising ; 
bRt  all  persons  fan^iliar  with  the  courts  know  that  we  are 
iQ^equently  surprised  with  questions  made  for  the  first  time^ 
which  if  we  consider  their  nature  we  should  say  must  have 
))|ien  often  made  before.  Althoi^  there  are  no  precedents 
^m  our  decisions  precisely  in  point,  yet  several  cases  may 
be  cited  where^  in  cases  for  misconduct  of  jurors,  a  motion 
for  a  new  trial  was  resorted  to  instead  of  a  motion  in  arrest* 

In  State  y.  Andrew^i  29  Conn.,  100,  a  motion  for  a  new 
trial  was  made  and  entertained  by  the  Supreme  Court,  though 
there  had  been  a  previous  motion  in  arrest  for  the  same 
cause.  The  cause  was  that  a  juror  not  on  the  panel  made 
confidential  remarks  about  the  case  to  a  juror  on  the  panel, 
which  the  latter  entertained  and  discussed.  A  new  trial 
was  advised  by  this  court. 

In  Smith  and  others  v.  Merriman^  heard  and  determined 
by  this  court  for  the  First  Judicial  District,  May  term,  1878, 
(not  reported,  but  the  opinion  by  Gbanger,  J.,  was  filed 
with  the  clerk  of  the  Superior  Court,)  a  motion  for  a  new 
trial  was  made  for  the  reason  that  a  certain  writing  not 
admitted  in  evidence  was  by  inadvertence  allowed  to  go  to 
the  jury  with  the  other  papers,  and  a  new  trial  for  that 
reason  was  advised. 

In  Donlin  and  wife  v.  City  of  Bridgeport^  heard  by  this 
court  for  Fairfield  County  at  the  October  term,  1881,  the 
opinion  by  Park,  C.  J.,  being  filed  with  the  clerk,  a  motion 
for  a  new  trial  was  made  by  the  defendant  on  the  ground 
that  one  of  the  jurors  who  united  in  a  verdict  for  the  plain- 
tiff was  interested  in  the  precise  question  at  issue.     The 
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action  was  for  a  personal  injury  received  by  the  plaintiff 
Mrs.  Donlin,  by  reason  of  a  defective  highway,  while  riding 
and  using  the  horse,  wagon  and  harness  of  the  juror,  which 
were  also  injured  at  the  same  time  from  the  same  cause. 
The  majority  of  the  court  denied  a  new  trial  on  the  merits 
under  the  peculiar  circumstances  of  the  case,  but  not 
because  the  remedy  was  mistaken. 

Now  as  to  these  cases  it  should  be  stated  that  there  was 
no  objection  to  the  remedy  and  no  discussion  on  that 
subject.  I  think  the  party  making  the  motion  in  each  of 
them  had  knowledge  of  the  facts,  so  that  he  might  have 
moved  in  arrest,  and  in  strictness  the  latter  was  the  true 
remedy. 

My  object  in  citing  the  cases  is  simply  to  show  that  the 
motion  in  arrest  has  not  been  universally  regarded  by  the 
profession,  nor  by  the  court,  as  the  only  remedy  in  case  of 
misconduct  of  a  juror. 

I  think  there  was  error  in  the  judgment  complained  of, 

la  this  opinion  Gbanoeb,  J.,  concurred. 
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SUPREME  COURT  OF  ERRORS. 

HELD  AT  BRIDGEPORT  FOR  THE  COUNTY  OF 
FAIRFIELD, 

ON   THB  FOUETH  TUESDAY  OF  OCTOBEB,  1882. 

Present, 

Park,  0.  J.,  Cabpentbb,  Pardee,  Loomis  and  Gran- 
ger, Js. 


Edmund  V.  Hawes's  Appeal  prom  Probate. 

The  fifth  section  of  the  insolyent  act  (Oen.  Statutes,  p.  d70,)  provides  that 
''when  a  writ  of  attachmeDt  shall  hare  been  issued  upon  a  claim 
founded  on  contract  of  one  hundred  dollars  or  more,  upon  which  writ 
shall  have  been  indorsed  the  affidavit  of  the  plaintiff  or  his  attorney 
that  he  believes  such  claim  to  be  justly  due,  if  the  officer  serving  the 
tame,  after  making  demand  of  all  such  debtors  as  are  found  within  his 
precincts,  cannot  find  sufficient  property  to  satisfy  such  attachment, 
*  *  the  plaintiff  may  petition  the  court  of  probate  for  the  appoint- 
ment of  a  trustee  to  take  possession  of  the  property  of  such  defendant 
for  the  benefit  of  his  creditors."  Held  that  the  officer  serving  the  writ 
was  bound  to  attach  real  estate,  if  he  could  find  sufficient  to  satisfy  the 
claim. 

Alto  that  it  made  no  difference  that  the  real  estate  was  incumbered,  so  long 
as  the  equity  of  redemption  was  of  sufficient  vahie. 

Two  APPEALS  from  probate  to  the  Superior  Court,  heard 
before  Hitchcock^  J.  Appeals  dismissed  and  motions  in  error 
by  the  appellant.  The  facts  are  sufficiently  stated  in  the 
opinion. 

A.  S.  Treat  and  S.  S.  Sa^fordj  for  the  plaintiff  in  error. 
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A,  B.  Beers  and  (7.  Stoddard^  for  the  defendant  in  error. 

Park,  C.  J.  There  are  in  this  case  two  appeals  from 
decrees  of  the  court  of  probate  between  the  same  parties, 
but  both  rest  on  a  single  question,  and  we  will  treat  the  two 
as  a  single  case* 

The  6th  section  of  the  insolvent  act  provides  that  **  when 
a  writ  of  attachment  shall  have  been  issued  upon  a  claim, 
founded  on  contract,  of  one  hundred  dollars  or  more,  upon 
which  writ  shall  have  been  indorsed  the  affidavit  of  the 
plaintiff  or  his  attorney  that  he  believes  such  claim  to  be 
justly  due,  if  the  officer  serving  the  same,  after  making 
demand  of  all  such  debtors  as  are  found  within  his  pre* 
cincts,  cannot  find  sufficient  property  to  satisfy  said  attach- 
ment, and  shall  have  made  a  sworn  return  upon  such  writ 
to  that  effect,  the  plaintiff  may  petition  the  court  of  probate 
for  the  appointment  of  a  trustee  to  take  possession  of  the 
property  of  such  defendant  for  the  benefit  of  his  creditors." 

The  appellees,  Hannah  and  Arabella  Hoag,  held  a  claim 
against  the  appellant,  Hawes,  of  |i2,200,  and  procured  a 
writ  of  attachment  against  him,  directing  in  the  usual  form 
the  attachment  of  his  ^^  goods  or  estate,"  to  the  amount  of 
thirty-five  hundi*ed  dollars.  Upon  the  writ  was  indorsed 
the  oath  of  the  plaintiff's  attorney  that  he  believed  the 
claim  to  be  justly  due,  and  the  officer  who  took  it  for  service 
made  a  sworn  return  that  he  had  made  demand  upon  the 
defendant  for  goods  or  estate  on  which  to  levy  the  attaeh- 
ment,  but  that  he  neglected  and  refused  to  expose  any,  and 
that  he  then  made  search  throughout  his  precincts  and  could 
not  find  sufficient  property  of  the  defendant  to  satisfy  thie 
attachment.  The  plaintiffs  in  the  suit  thereupon  petitioned 
the  probate  court  of  the  district  within  which  Hawes  resided 
for  the  appointment  of  a  trustee  of  his  estate  as  an  insol- 
vent estate;  which  appointment  was  made  by  the  courfc 
The  principal  appeal  in  the  case  is  from  the  decree  making 
the  appointment. 

It  is  found  that  Hawes  in  fact,  at  the  time  of  the  demand, 
disclosed  to  the  officer  abont  two  hundred  dollars  worth  of 
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personal  property,  and  his  refiidenoe,  which  is  found  to  hoyff 
been  at  the  time  worth  f  15,000,  but  incumbered  by  a  morbf 
gagef  of  $10,000,  and  that  Hawes  in  fact  owned  the  piop^ 
erty,  but  that  the  officer  did  not  consider  it  his  duty  ta 
attach  this  property  and  did  not  attach  it. 

Upon  these  facts  the  question  is,  whether  the  case  was  one 
for  the  appointment  of  a  trustee  upon  the  petition  of  tlul 
creditors  who  had  brought  the  attachment  suit. 

It  is  clear  that  it  is  not  enough  that  the  officer  made  a 
sworn  return  that  he  could  not  find  property.  This  retuni 
is  not  to  be  taken  as  conclusive  evidence  that  none  could  be 
fbund.  The  language  of  the  statute  is»  "if  the  officer  ean 
not  find  sufficient  property  *  *  and  shall  have  madci  a 
sworn  return  upon  such  writ  to  that  effect."  The  real  fact 
as  to  the  existence  of  sufficient  property  may  be  shown,  in 
spite  of  the  return.  Besides  which,  it  appears  that  the 
debtor  did  disclose  to  the  officer  the  property  which  it  is 
found  that  he  owned. 

The  only  question  therefore  is,  whether  that  property  wad 
sufficient  to  satisfy  the  attachment  within  the  meaning  of  the 
statute.  We  may  lay  out  of  the  case  the  $200  of  personal 
property  as  obviously  insufficient.  Was  it  the  duty  of  the 
officer  to  attach  the  land  ?  It  is  a  general  rule  in  ordinary 
eases  of  attachment  that  an  officer  is  not  bound  to  attach 
real  estate.  The  appellee  claims  that  the  same  rule  applies 
here.  It  is  also  claimed  that  if  the  officer  was  bound  to 
attach  real  estate  yet  he  was  not  bound  to  take  an  equity  of 
redemption.    We  will  consider  both  tJiese  questions. 

In  the  first  place,  with  ndgard  to  the  attachment  of  real 
estate.  There  may  be  a  difficulty,  taking  this  part  of  the 
statute  by  itself,  in  showing  any  reason  for  a  distinction 
between  a  suit  brought  as  preliminary  to  insolvent  proceed- 
ings and  an  ordinary  suit  commenced  by  attachment.  The 
object  of  an  ordinary  attachment  is  the  collection  of  the 
debt ;  and  by  our  statute,  under  which  land  levied  upon  ii 
«et  off  to  the  debtor,  the  debt  is  merely  satisfied  in  law,  but 
not  in  fact  collected.  The  law  therefore  does  not  require 
the  officer  to  make  such  a  levy,  nor  to  attach  land  in  the 
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first  instance.  Here  it  may  be  said  that  the  creditor  is  in 
the  same  way  seeking  to  collect  his  debt ;  but  the  fact  is  not 
to  be  overlooked  that  the  attachment  is  made,  not  with  the 
real  expectation  of  collecting  the  debt,  but  as  a  preliminary 
to  proceedings  in  insolvency.  The  case  therefore  which  the 
creditor  is  making  up,  for  presentation  to  the  court  of  pro- 
bate, is  that  of  the  debtor's  insolvency.  But  a  debtor  is  not 
insolvent  if  he  has  real  estate  su£Scient  to  satisfy  his  indebt- 
edness. If  it  were  not  so  a  debtor  might  owe  $5,000  and 
have  $100,000  of  real  estate,  and  yet  be  insolvent.  This  of 
course  can  not  be  so. 

But  light  is  thrown  upon  this  part  of  the  statute  by  the 
latter  part  of  the  same  section.  The  statute  there  provides 
that  the  court  of  probate,  upon  the  petition  of  the  creditor 
who  has  taken  the  steps  we  have  been  considering,  shall 
upon  the  hearing,  *^if  such  petition  shall  be  found  true, 
and  said  debtor  shall  fail  to  satisfy  or  secure  said  claim  in 
9uch  manner  as  said  court  shall  deem  sufficient^  appoint  a 
trustee,"  &c.  Here  unquestionably  the  court  may  approve 
a  securing  of  the  claim  by  real  estate.  It  would  be  strange, 
if  the  proceedings  could  be  arrested  by  the  giving  of  such 
security,  that  an  attachment  of  the  same  land  would  not 
have  been  enough  in  the  first  place.  We  must  therefore 
conclude  that  it  was  the  duty  of  the  officer  to  attach  real 
estate  if  he  could  find  enough  to  satisfy  the  claim. 

And  this  brings  us  to  the  second  question,  whether  the 
officer  was  bound  to  attach  an  equity  of  redemption.  We 
think  that  the  mere  fact  that  the  real  estate  was  mortgaged 
is  not  of  itself  sufficient  to  excuse  the  officer  from  taking  it. 
Of  course  the  value  of  the  equity  is  to  be  eonsidered  in  de- 
termining whether  it  is  sufficient  to  satisfy  the  claim.  But 
supposing  it  to  be  sufficient,  we  think  the  statute  intends  to 
place  it  on  the  same  ground  with  real  estate  that  is  not 
incumbered.  The  property  may  be  worth  ten  times  the 
amount  for  which  it  is  mortgaged.  It  is  clear  that  the 
debtor  might  offer  to  secure  the  debt  in  court  by  a  mortgage 
of  the  equity,  and  that  the  court  would  have  the  right  to 
decide  upon  the  sufficiency  of  the  security.    This  necessa- 
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rilj  follows  from  the  provision  of  the  statute  that  the  elaim 
is  to  be  secured  simply  ^^in  such  maimer  as  the  court  shall 
deem  su£Scient."  In  any  doubtful  case  it  is  for  the  court  to 
determine  the  point. 

We  think  there  is  error  in  ikt  ju<%ment  of  the  Superior 
Court  dismissing  the  appeals. 

In  this  opinion    the  other   judges  concurred;    except 
L0OMI8,  J.,  who  dissented. 


Chjokues  La  Croix  vs.  Thb  Coxtntt  Comiiissiokebs  of 
Fairfield  Cothsttt. 

The  met  ol  ISSl,  wUch  giyes  to  the  county  oommissio&eiB  in  each  county 
sole  and  final  jurtodiction  of  the  granting  and  iWT>king  of  licenses  for 
tiw^ale  of  intoxicating  liquors  in  the  coanty>  does  not  constitute  them 
a  court  within  the  meaning  of  the  constitution  of  the  state. 

It  Is  therefore  no  objection  to  the  act  that  it  does  not  provide  for  a  trial  hj 
Jury  of  the  question  whether  a  licensee  has  violated  the  law  or  foran 
^peal  from  a  revocation  of  bis  license  by  the  commissioners  on  the 
ground  of  such  violation. 

The  county  commissioners,  being  only  a  board  and  not  a  court,  a  writ  of 
prohibition  can  not  be  issued  against  them  by  the  Superior  Court,  for 
such  a  writ,  in  the  absence  of  a  statute  authorising  it,  lies  only  against 
an  inrferior  judicial  tribunaL 

Licenses  granted  for  the  sale  of  intoxicating  liquors,  upon  fees  paid  there- 
for, are  not  a  contract  between  the  state  and  the  persons  licensed,  and 
'     are  not  property  In  any  constitutional  sense. 

Tbey  form  a  part  of  the  internal  police  system  of  the  state,  are  granted  In 
the  exercise  of  the  police  power  of  the  state,  and  may  at  any  time  be 
revoked  by  legislative  authority. 

The  commissioners  could  take  cognisance  of  an  application  for  the  revo- 
cation of  a  license  on  the  ground  of  a  violation  of  law  by  the  liceneeei 
while  a  criminal  prosecution*was  pending  against  the  licensee  for  the 
same  violation  of  the  law. 

To  abate  a  new  suit  on  the  ground  of  the  pendency  of  another,  both  must 
be  of  the  same  character,  between  the  same  parties,  and  brought  for  the 
same  purpose. 

Application  for  a  writ  of  prohibition ;  brought  to  the 
Superior  Court  and  heard  before  Jffavey^  J.     Application 
Vol.  l.— 21 
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dismissed,  and  motion  in  error  by  plaintiff.    The  case  is 
foUj  stated  in  the  opinion. 

Z>.  B.  Loehwood  and  J.  B.  Hurlhutt,  for  the  plaintiff. 

J,  ff.  Perry  and  F.  L.  Holt^  for  defendants. 

LooMis,  J.  The  complainant,  a  licensed  liquor  seller, 
was  convicted  before  a  justice  of  the  peace  of  keeping  open 
his  liquor  saloon  in  Westport  on  Sunday,  and  appealed  his 
case  to  the  Superior  Court,  Pending  the  appeal,  Perry,  one 
of  the  defendants,  as  prosecuting  agent,  cited  him  to  appear 
before  the  county  commissioners,  under  chapter  124,  of  the 
session  laws  of  1881,  p.  74,  to  show  cause  why  his  license 
should  not  be  revoked  for  the  violation  of  law  above 
mentioned. 

He  appeared  before  the  commissioners  and  pleaded  ia 
abatement  the  pendency  of  the  criminal  prosecution  in  Uio 
Superior  Court.  This  plea  was  overruled,  and  the  commis- 
sioners proceeded  against  his  objection  to  determine  by  evi- 
dence whether  he  had  violated  the  law  as  alleged,  for  the 
sole  purpose  of  determining  whether  or  not  to  revoke  Ins 
license.  Thereupon  the  complainant  obtained  from  the 
Superior  Court  a  rule  to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  against  the  commissioners  upon  the 
ground  that  they  exceeded  their  jurisdiction  in  proceeding 
to  consider  the  question  whether  or  not  his  license  shoold 
be  revoked.  The  Superior  Court,  having  heard  the  parties, 
discharged  the  rule  to  show  cause  and  dismissed  the  appli- 
eation ;  and  the  complainant  brings  the  record  before  this 
eourt  by  motion  in  error. 

The  stiCtute  under  which  the  proceedings  complained  of 
were  had  is  as  follows : — 

"Sec.  1.  The  county  commissioners  of  each  county, 
while  in  session  for  the  purpose,  shall  constitute  a  court  for 
the  trial  of  causes  for  the  revocation  of  licenses  for  the  sale 
of  intoxicating  liquors  granted  in  the  county ;  and  shall 
have  sole  and  final  jurisdiction  of  such  causes.    All  licenses 
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hereafter  issued  shall  be  revocable,  in  terms,  for  any  viola- 
tion of  the  laws  regulating  the  manufacture  or  sale  of 
intoxicating  liquors. 

"Sec.  2.  While  so  in  session  at  their  respective  place  or 
places  of  meeting  in  the  county,  the  chairman  of  the  board 
shall  have  all  the  powers  of  justices  of  the  peace  holding 
court  in  their  respective  towns,  to  compel  the  attendance 
and  secure  the  testimony  of  witnesses  duly  summoned 
before  them.  Said  commissioners  shall  receive  for  such 
services  the  same  fees  and  expenses  as  in  other  service  for 
the  county,  and  if  they  find  it  necessary  to  be  in  session,  for 
the  purposes  provided  in  this  act,  any  days  in  excess  of  the 
number  limited  by  law,  they  may  charge  the  usual  per  diem 
compensation  for  such  excess,  notwithstanding  such  limi- 
tation. 

"  Sec.  8.  Accused  persons  shall  be  cited  to  appear  before 
the  commissioners  by  complaint  of  any  informing  officer 
setting  forth  the  offences  charged,  accompanied  by  a  sum- 
mons signed  by  competent  authority,  citing  the  accused  to 
appear,  if  he  see  cause,  before  the  commissioners  at  their 
place  of  meeting,  on  a  given  day  and  hour,  to  show  reasons^ 
if  any  he  has,  why  his  license'  should  not  be  revoked ;  such 
process  to  be  served  by  copy  thereof,  left  with  the  accused 
or  at  his  usual  place  of  abode,  at  least  six  days  before  the 
day  the  same  is  made  returnable,  by  a  proper  officer. 

"  Sec.  4.  The  fees  of  the  officer  serving  the  process,  and 
of  the  witnesses  summoned,  shall  be  the  same  as  in  criminal 
causes ;  and  the  fees  of  the  informing  officer  shall  also  be 
the  same  as  in  criminal  causes,  provided  that  in  the  opinion 
of  the  commissioners  the  prosecution  was  brought  in  good 
faith  and  upon  probable  cause.  And  the  fees  authorized  in 
this  section  shall  be  taxed  by  the  chairman  of  the  commis- 
sioners, and  reported  by  him  in  writing  to  the  county  treas- 
urer for  record  in  a  book  provided  for  the  purpose ;  and  the 
chairman  shall,  on  his  order,  draw  from  the  treasurer  the 
gross  amount  so  taxed  in  each  cause,  and  pay  out  the  same 
to  the  persons  to  whom  taxed ;  provided,  however,  that  in 
no  event  ishall  the  total  amount  of  costs  taxed  against  the 
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oountj  treasury  in  any  one  case  exceed  the  snm  of  fifty 
dollars,  and  the  fees  of  the  commissioners,  proseoutifig 
agents,  witnesses  and  officers  shall,  if  necessary,  be  scaled 
pro  rata  to  such  sums  as  shall  make  the  aggregate  not  more 
than  fifty  dollars. 

**  Sec.  6.  On  the  revocation  of  the  license  by  the  court  of 
commissioners,  the  bond  given  by  such  person  to  the  countjr 
when  so  licensed  shall  be  put  in  suit  by  the  treasurer  of  the 
county,  and  prosecuted  in  his  name  to  final  judgment,  far 
the  benefit  of  the  county,  unless  the  county  commisrioners, 
for  good  reason,  direct  otherwise;  and  the  reasonable 
expenses  of  such  prosecution,  audited  by  the  chairman  of 
the  commissioners,  shall  be  paid  out  of  the  county  treaaniy." 

It  is  to  be  observed  that  the  errors  as  assigned  do  noi  in 
terms  involve  the  validity  of  the  above  statute ;  they  do 
however  in  reality  and  of  necessity,  for  if  the  statute  is 
constitutional  it  virtually  furnishes  its  own  answer  to  eveij 
objection  on  the  part  of  the  complainant. 

1.  Passing  by  the  general  assignment,  the  first  en»r  is 
that  the  court  mistook  the  law  in  holding  that  the  board  of 
county  commissioners  was  a  court  under  the  laws  and  con- 
stitution  of  this  state.  This  assignment  we  think  is  subject 
to  the  criticism  that  it  nowhere  appears  from  the  record 
that  the  court  so  held,  and  if  left  to  mere  inference  we 
would  say  it  held  the  contrary.  Moreover,  the  assignment 
of  this  as  a  ground  of  error  implies  that  the  complainant's 
contention  in  the  court  below  was  that  the  commissionera 
did  not  constitute  a  court.  If  this  was  true  there  would  be 
no  basis  for  a  writ  of  prohibition,  for  such  a  writ  lies  only 
against  an  inferior  judicial  tribunal,  unless  specially  autbor- 
ized  by  some  statute.  1  Swift's  Digest,  565;  High  oo 
Extraordinary  Remedies,  sec.  784. 

But  waiving  all  criticisms  and  technicality  we  will 
endeavor  to  meet  what  we  suppose  to  be  the  complainant'e 
real  objection  under  this  head,  namely,  that  the  statute  put- 
ports  to  create  a  court  in  the  usual  legal  acceptance  of  the 
term ;  and  that,  if  so  construed,  the  law  must  be  held  unoon- 
stitutional,  because  the  county  commisaioners  in  that  eyeni 
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imist  be  eonsidered  judges,  and  as  such  they  are  elected  for 
three  years,  contrary  to  the  third  section  of  the  fifth  article 
of  the  constitution  of  this  state,  which  provides  that  judgea 
of  the  inferior  courts  must  be  appointed  annually ;  and  also 
because  the  statute  fails  to  provide  for  a  jury  trial  or  an 
appeal. 

But  is  the  complainant's  construction  of  the  statute 
correct  ?  On  this  subject  we  accept  the  views  of  the  learned 
judge  who  presided  in  the  court  below,  that  although  the 
word  ^*'  court "  is  used  in  the  first  and  last  sections  of  the 
act  in  question,  yet  the  legislature  did  not  thereby  intend 
to  create  an  inferior  court  in  the  constitutional  sense,  but 
rather  a  tribunal  for  the  sole  purpose  of  considering  questions 
relative  to  the  revocation  of  licenses  to  sell  liquor.  The 
commissioners  who  are  to  decide  the  question  are  not  called 
judges  anywhere  in  our  statute,  but  are  called  a  board  in 
the  second  section,  having  a  chairman,  and  not  a  presiding 
judge.  In  this  capacity  they  grant  licenses,  and  in«the  same 
capacity  they  revoke  them ;  only  in  the  latter  case  the  law, 
considering  that  the  licensees  have  paid  money  and  made 
investments  on  the  strength  of  the  license,  gives  greater 
formality  to  the  proceedings  in  order  to  guard  against 
injustice. 

Again,  if  the  intention  was  to  create  a  court,  the  second 
section  conferring  special  power  on  the  chairman  of  the 
board  '^  to  compel  the  attendance  and  secure  the  testimony 
of  witnesses  duly  summoned  before  them,"  would  have  been, 
omitted,  being  entirely  unnecessary,  for  as  to  all  courts  the 
statute  had  already  made  ample  provision  for  this  purpose* 
General  Statutes,  p.  61,  sec.  17. 

2.  The  next  alleged  error  was  *'in  holding  that  the 
county  commissioners  could  take  cognizance  of  and  hear 
and  determine  the  matter  pending  before  them  when  a  crim- 
mal  prosecution  for  the  same  cause  had  been  commenced 
before  the  complaint  to  them  and  was  then  pending  in  the 
Superior  Court  having  cognizance  of  the  matter." 

The  question  here  raised  is  the  same  as  that  which  was 
presented  by  the  plea  in  abatement  before  the  county  com- 
missioners.   We  think  the  plea  was  properly  overruled. 
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To  furnish  ground  for  a  plea  in  abatement  on  account  of 
the  pendency  of  a  prior  Buit,  it  is  indispensable  that  both 
suits  be  of  the  same  character,  between  the  same  parties, 
and  brought  to  obtain  the  same  end  or  object.  In  other 
words,  it  must  appear  that  the  second  suit  is  oppressive  and 
vexatious  because  there  is  no  necessity  for  it.  Hatch  v. 
Spofford^  22  Conn.,  486.  If  therefore  the  criminal  case  in  the 
Superior  Court  and  the  proceedings  before  the  commission- 
ers to  revoke  the  complainant's  license  can  both  be  regarded 
as  suits  pending  in  different  courts,  there  would  still  be 
wanting  every  recognized  ground  of  a  good  plea  in  abate- 
ment for  the  cause  mentioned.  The  parties  are  not  the 
same,  and  the  character  of  the  suits  and  the  ends  to  be 
accomplished  by  them  are  as  unlike  as  it  would  be  possible 
to  conceive.  And  if  we  apply  the  test  that  the  second 
suit  must  be  found  vexatious  because  unnecessary,  we  find 
the  second  suit  here  indispensable.  There  is  no  other  tribu- 
nal besides  the  county  commissioners  that  can  revoke  the 
license.  And  the  fact  that  the  statute  in  question  (if  con- 
stitutional) gives  the  commissioners  sole  and  final  jurisdic- 
tion of  this  matter,  is  of  itself  a  perfect  answer  to  this  part 
of  the  complainant's  motion  in  error. 

8.  The  other  assignment  of  error  is  "  that  the  court  erred 
in  holding  that  the  county  commissioners  had  authority  to 
tiy  and  determine  by  evidence  as  to  whether  the  complain- 
ant had  violated  the  law,  and  in  holding  that  they  did  not 
exceed  their  jurisdiction  in  holding  plea  of  said  matter." 

At  the  time  the  complainant's  license  was  granted  not 
only  was  the  law  in  force  which  we  have  already  cited, 
directing  the  proceedings  for  the  revocation  of  such  licenses, 
but  the  General  Statutes,  p.  268,  sec.  2,  directed  the  county 
commissioners  to  revoke  licenses  for  breaches  of  the  liquor 
laws,  and  the  act  of  1881  (Session  Laws  of  1881,  ch.  60, 
sec.  2,)  provided  that  any  violation  of  the  law  should,  ipno 
facto^  work  a  forfeiture  of  the  wrongdoer's  license. 

It  would  seem  therefore  that  the  statutory  authority  was 
most  ample  to  cover  and  justify  the  proceedings  in  question. 
So  that  if  there  is  any  basis  at  all  for  the  error  assigned  it 
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must  be  found  in  some  constitutional  provision  which  nulli- 
fies the  legislative  provisions  referred  to. 

Among  the  most  prominent  objections  of  this  character 
may  be  mentioned  the  absence  of  any  provision  for  a  trial 
by  jury.  But  our  constitution  secures  the  right  of  trial  by 
jury  in  only  two  classes  of  cases,  namely,  in  all  prosecu- 
tions by  indictment  or  information,  (art.  1,  sec.  9,)  and  in 
cases  where  the  right  existed  before,  (art.  1,  sec.  21).  ChiUe 
V.  Brown,  38  Conn.,  237. 

And  in  other  states,  under  constitutions  guaranteeing  the 
right  of  trial  by  jury,  it  has  always  been  held  not  to  mean 
to  secure  that  right  in  all  possible  instances,  but  only  in 
those  cases  which  existed  when  the  constitution  was  formed; 
and  it  is  everywhere  conceded  that  the  legislature  may 
create  new  offences  by  statute  and  make  them  triable  by 
summary  proceeedings  without  a  jury.  Sedgwick  on  Stat-* 
utory  &  Constitutional  Law,  (ed.  of  1857,)  p.  648;  Van 
Swartow  v.  The  Commonwealth,  24  Penn.  St.,  131 ;  Boring 
V.  WUliarM,  17  Ala.,  610;  Harris  v.  Wood,  6  Monroe,  642; 
In  re  Powers,  26  Verm.,  261 ;  Murphy  v.  The  People,  2  Cow., 
816 ;  Shirley  v.  Lunenbuiyh,  11  Mass.,  886 ;  Backus  v.  Lehor 
non,  11  N.  Hamp.,  19 ;  Supervisors  of  Dane  County  v.  Dun^ 
ning,  20  Wis.,  210;  Commissioners  v.  Seabrook,  2  Strob. 
Law.,  660;  Tabor  y.  Cook,  16  Mich.,  822;  B.  B.  Co.y. Heath, 
9  Ind.,  668;  StaU  v.  Peterson,  41  Verm.,  604;  B.  B.  Co.  v. 
Ferris,  26  Tex.,  688;  Sands  v.  Kimlarh,  27  N.  York,  147; 
Howe  V.  Plainfield,  37  N.  Jer.,  146;  Commissioners  v.  Morrir 
son,  22  Minn.,  178. 

Neither  is  the  validity  of  the  statute  affected  by  the 
absence  of  any  provision  for  an  appeal.  In  Ex  parte  Detroit 
Biver  Ferry  Co.,  104  U.  S.  R.,  619,  Waitb,  C.  J.,  in  giving 
the  opinion,  said: — "It  is  no  ground  for  relief  by  pix)hibi- 
tion  that  provision  has  not  been  made  for  a  review  of  the 
decision  of  the  court  of  original  jurisdiction  by  appeal  or 
otherwise.  A  prohibition  cannot  be  made  to  perform  the 
office  of  a  proceeding  for  the  correction  of  mere  errors  and 
irregularities.  If  there  is  jurisdiction,  and  no  provision  for 
appeal  or  writ  of  error,  the  judgment  of  the  trial  court  is 
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tbe  judgment  of  the  court  of  last  resort  and  concludes  the 
parties.  It  rests  with  Congress  to  decide  whether  a  case 
shall  be  reviewed  or  not." 

But  it  is  further  said  that  the  act  in  question  is  invalid, 
because  in  authorizing  proceedings  for  the  revocation  of 
licenses  it  impairs  the  obligation  of  contaracts,  and  takes 
away  property  rights  without  compensation  or  due  process 
of  law.  It  should  be  borne  in  mind  at  the  outset  that  the 
complainant's  license  was  revocable  in  its  very  terms,  as 
required  by  the  statute,  and  therefore  nothing  was  proposed 
to  be  done  in  the  way  of  its  revocation  except  in  st^rict 
accordance  with  its  own  terms.  But  aside  from  this  con- 
sideration, if  anything  can  be  settled  by  legal  authorities, 
the  doctrine  is  too  well  established  to  be  longer  called  in 
question,  that  a  license  of  this  character,  whether  revocable 
4n  terms  or  not,  is  neither  a  contract  nor  property  in  any 
eonstittttional  sense,  but  is  subject  at  all  times  to  the  police 
powers  of  the  sts^  government.  In  the  language  of 
Wmght,  J.,  in  giving  the  opinion  of  the  court  in  Board  of 
Ikci%e  V.  Barrie^  84  N.  York,  667,  "  these  licenses  to  sell 
liquors  are  not  contracts  between  the  state  and  the  persons 
Hoensed,  giving  the  latter  vested  rights,  protected  on  general 
principles  and  by  the  constitution  of  the  United  States 
against  any  subsequent  legislation ;  nor  are  they  property 
in  any  legal  or  constitutional  sense.  They  have  neither  the 
qualities  of  a  contract  nor  of  property,  but  are  merely 
temporary  permits  to  do  what  otherwise  would  be  an  offence 
against  the  general  law.  They  form  a  portion  of  the  inters 
nal  police  sjrstem  of  the  state,  and  are  issued  in  the  exercise 
of  its  police  powers,  and  are  subject  to  tiie  direction  of  the 
^te  government,  which  may  modify,  revoke  or  continue 
them  as  it  may  deem  fit  If  the  act  of  1867  had  declared 
that  licenses  under  it  should  be  irrevocable  (which  it  doee 
not,  but  by  its  very  terms  Uiey  are  revocable,)  the  legisla^ 
tures  of  subsequent  years  would  not  have  been  bound  by 
the  declaration.  The  necessa^  power  of  the  legislature 
over  all  subjects  of  internal  police  being  a  part  of  the 
general  grant  of  legislative  power  given  by  the  constitution^ 
cannot  be  sold,  given  away  or  relinquished." 
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In  Colder  v.  Kurhy^b  Gray,  697,  a  liceuse  to  sejl  intoxi- 
cating liquors  had  been  granted  for  a  pertain  period,  but 
before  the  expiration  of  that  period  it  was  annulled,  and  it 
was  urged  upon  the  argument  in. behalf  of  the  plaintiff  that 
the  license  was  a  contract  and  within  the  protectipn  of  the 
constitution  of  the  ,United  States.  B ut  tbe ,  court  overruled 
this  claim,  and  Mr.  Justice  Bigelow,  in  giving  the  opiniop 
of  the  court,  says:  "The  whole  argument  of  the  counsel 
for  the  plaintiff  is  founded  on  a  fallacy.  A  license  author- 
izing a  person  to  retail  spirituous  liquors  does  not,  create  any 
contract  between  him  and  the  government.  It  bears  np 
resemblance  to  an  act  of  incorporation,  by  which,  in  con- 
sideration of  the  supposed  benefits  to  the  public,  certain 
rights  and  privileges  are  granted  by  the  legislature  to  indi- 
viduals under  which  they  embark  their  skill,  enterprise  and 
capital.  The  statute  regulating  licenced  ))ouses  has  a  very 
different  scope  and  purpose.  It  was  ip tended  to  restrain' 
and  prohibit  the  indiscriminate  sale  of  certain  articles  deemed 
to  be  injurious  to  the  welfare  of  the  community.  The  effect 
of  a  license  is  merely  to  permit  a  person  to  carry  on  the 
trade  under  certain  regulations  and  to  exempt  him  from  the 
penalties  provided  for  unlawful  sales.  It  therefore  con- 
tains none  of  the  elements  of  a  contract.  *  *  It  is 
manifest  that  this  statute,  like  those  authorizing  the 
licensing  of  theatrical  exhibitions  and  shows,  sales  of  fire- 
works and  the  like,  was  a  mere  police  regulation,  intended 
to  regulate  trade,  prevent  injurious  practices,  and  promote 
the  good  order  and  welfare  of  the  community,  and  liable  to 
be  modified  and  repealed  whenever,  in  the  judgment  of  the 
legislature,  it  failed  to  accomplish  these  objects." 

Decisions  to  the  same  effect,  supported  by  equally  cogent 
reasoning,  may  be  found  in  the  cases  of  State  v.  Holmes^  1 
Chand.,  225 ;  Fell  v.  The  State,  42  Md.,  71 ;  Beer  Company 
V.  Massachusetts,  97  U.  S.  R.,  25;  Stone  v.  Mississippi^ 
101  id.,  814 ;  Moore  v.  The  State,  48  Miss.,  147. 

In  People  ex  rel  Seller  v.  Wright,  3  Hun,  306,  and  in 
People  ex  rel.  Presmeyer  v.  Board  of  Commissioners  of 
Police  and  Excise,  59  N.  York,  92,  under  statutes  almost 
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identical  with  our  own,  the  relators  had  been  granted 
licenses  to  sell  intoxicating  liquors,  and  before  the  licenses 
expired  had  been  summoned  to  appear  before  the  respective 
boards  granting  the  licenses,  to  show  cause  why  they  should 
not  be  revoked  for  specified  violations  of  the  statute  relative 
to  the  sale  of  liquors.  The  relators  appeared  and  objected 
to  the  proceedings  for  the  same  reasons  as  were  urged  in  the 
case  at  bar,  and  thereupon  as  here  applied  for  writs  of  pro- 
hibition, which  were  denied  by  the  courts,  and  very  able 
opinions  were  given  in  both  the  cases  showing  the  fallacy 
of  the  arguments  for  the  relators  and  fully  sustaining  the 
right  to  revoke  the  licenses,  without  giving  the  relators  any 
opportunity  to  be  heard  before  a  jury  upon  the  question 
whether  or  not  they  had  been  guilty  of  violating  the  laws 
relative  to  the  sale  of  intoxicating  liquors. 

In  Commonwealth  v.  Moylan^  119  Mass.,  109,  and  Commonr 
wealth  V.  Hamer^  128  id.,  7^,  licenses  to  sell  intoxicating 
liquors  were  revoked  on  hearing  before  the  mayor  and 
aldermen  by  whom  they  had  been  granted,  and  it  was  held 
they  were  subject  to  forfeiture  in  that  manner. 

We  forbear  further  citations  that  might  be  made,  for  the 
authorities  already  adduced  furnish  most  ample  vindication 
of  the  judgment  rendered  by  the  Superior  Court. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Edwaed  Willbtts  and  others'  Appeal  from  Probate. 

Fdied  within  a  probate  district  in  this  state,  leaving  property  to  be  admin- 
istered npon,  and  a  will  there  made  attested  by  only  two  witnesses. 
The  probate  court  granted  administration  on  her  estate,  finding  in  the 
order  that  she  was  there  domiciled  and  died  intestate.  Af  tenv^utl  the 
executors  named  in  the  will  had  it  proved  in  a  surrogate's  court  in  the 
state  of  New  York,  (by  the  laws  of  which  the  wiU  was  valid,)  upon  a 
citation  of  all  parties  interested.  An  appeal  was  taken  from  this  decree 
to  the  Supreme  Court  of  that  state,  in  which  it  was  found  that  the  testa- 
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trix  was  domiciled  in  the  state  of  New  York  at  the  time  of  her  death  and 
the  decree  of  the  surrogate's  court  was  aflOrmed.    Held— 

1.  That  this  judgment  was  conclusive  upon  all  persons  who  were  parties  to 
the  proceeding,  as  to  the  question  of  F*8  domiciL 

2.  That  it  was  the  duty  of  the  probate  court  here,  upon  application  of  the 
executors,  to  admit  the  will  to  probate,  for  the  purpose  of  ancillary 
administration. 

Appeal  from  a  decree  of  the  probate  court  of  the  district 
of  Greenwich,  denying  the  probate  of  a  will ;  taken  to  the 
Superior  Court  in  Fairfield  County.  The  following  facts 
were  found  by  the  court : — 

Alice  Fowler  died  at  Greenwich  in  this  state  February 
7th,  1875.  Soon  after  her  death,  the  court  of  probate  for 
the  district  of  Greenwich  granted  administration  upon  her 
estate  to  one  William  C.  Field,  and  in  the  decree  found 
that  she  had  her  domicil  within  that  district  at  the  time 
of  her  death,  that  she  had  died  intestate  therein,  and  that 
at  the  time  of  her  death  she  had  goods  and  estate  whereof 
administration  appertained  to  that  court.  This  decree 
was  passed  on  the  8th  of  March,  1875. 

Alice  Fowler  at  the  time  of  her  death  left  an  instrument 
purporting  to  be  a  last  will  and  testament,  executed  Decem- 
ber 6th,  1874,  in  Greenwich,  and  attested  by  two  witnesses 
only,  in  accordance  with  the  laws  of  the  state  of  New  York. 

At  a  surrogate's  court,  held  for  the  county  of  Westchester, 
in  the  state  of  New  York,  in  the  town  of  White  Plains,  on 
the  21st  day  of  February,  1876,  upon  motion  of  the  execu- 
tors named  in  the  will,  and  upon  due  notice  and  citation 
issued  from  the  court  to  all  parties  concerned,  the  will 
was  duly  proved  and  a  decree  of  the  surrogate's  court  was 
passed  admitting  the  will  to  probate  and  establishing  it  as 
a  will  of  real  and  personal  estate. 

An  appeal  was  taken  from  this  decree  to  the  Supreme 
Court  of  the  state  of  New  York,  and  from  thence  to  the 
Court  of  Appeals,  and  upon  the  appeals  such  proceedings 
were  had  that  the  question  whether  Alice  Fowler  was  domi- 
ciled in  the  state  of  New  York  or  in  the  state  of  Connecti- 
cut at  the  time  of  her  death,  was  tried  by  a  jury  upon  a 
feigned  issue  framed  for  that  purpose  before  the  Supreme 
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Court,  to  which  by  the  laws  of  New  York  such  appeals 
were  taken,  being  a  common  law  court  of  genei*al  jarisdic- 
tion.  The  jury  found  by  their  verdict  that  at  the  time  of 
her  death  she  was  domiciled  in  the  state  of  New  York; 
whereupon  judgment  was  rendered  by  tW  Supreme  Court 
affirming  the  decree  of  the  surrogate's  court;  which  judg- 
ment of  the  Supreme  Court  and  decree  of  the  surrogate's 
court  have  never  beeln  annulled  or  reversed.  The  parties 
to  the  present  appeal  were- ail  parties  ta  the  proceedings  in 
the  state  of  New  York. 

j\.  large  portion  of  the  property  which  Alice  Fowler  left 
at  her  death  was  in  the  state  of  New  York.  Soon  after  her 
death  Field,  who  had  been  appointed  administrator  by  the 
probate  court  in  this  state,  removed  all  the  personal  prop- 
erty belonging  to  her  estate,  of  which  the  greater  part 
consisted  of  money  in  savings  banks,  from  the  state  of  New 
York  into  this  state. 

On  the  6th  of  December,  1878,  Field  having  resigned  his 
trust  as  administrator,  the  court  of  probate,  appointed  in 
his  stead  one  John  6.  Reynolds,  who  thereupon  became 
possessed  of  all  the  property  and  estate  of  Alice  Fowler. 

After  the  will  was  proved  in  the  state  of  New  York,  the 
executors  therein  appointed,  having  been  duly  approved 
and  qualified  in  the  surrogate's  court  for  Westchester 
County,  proceeded  to  administer  upon  the  estate  in  the 
state  of  New  York,  and  also  made  demand'  upon  Reynolds 
for  all  the  property  of  the  estate  in  his  bands,  in  order  that 
they  might  administer  thereon,  but  be  refused  to  deliver  it 
to  them. 

Thereupon  a  true  and  attested  copy  of  the  will,  with  a 
true  and  attested  copy  of  the  records  and  proceedings  upon 
the  probate  of  the  same  in  the  surrogate's  court,  and  of  the 
proceedings  of  the  Supreme  Courts  was  offered  in  the  court 
of  probate  for  the  district  of  Greenwich,  and  an  application 
was  made  by  the  executors  that  the  will  should  be  admitted 
to  probate  in  that  court,  and  administration  granted  thereon 
ancillary  to  the  administration  in  the  state  of  New  York  ; 
but  the  court  denied  the  application,  and  refused  to  adrait 
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the  will  to  probate ;   from  which  decree  of  the  court  the 
present  appeal  was  taken. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

E.  W.  Seymour  and  N.  It.  Hart^  for  the  appellants. 

1.  Ik  is  undoubted  law  that  a  jiarty  within  the  territoriiil 
jurisdiction  of  a  court,  and  served  with  process,  or  one  who 
submits  himself  to  its  jurisdiction  hj  appearance,  in  a  con^ 
troversy  within  the  cognizance  of  the  cottrt^  is  bound  by  the 
judgment  pronounced  therein,  in  every  court  in  the  land, 
unless  annulled  or  set  aside  by  appeal  or  proceedings  in 
error.  Pennoyer  v.  -STe^,  96  U.  S.  Reps.,  729;  Bank  of 
North  America  V.  Wheeler^  28  Conn*,  489.  The  parties  to 
these  proceedings  were  all  parties  to  the  proceedings  in 
New  York  by  appearance^  and  it  is  conceded  that  those 
proceedings  were  within  the  cognizance  of  its  courts. 

2.  The  question  of  domicil  was  made  a  distinct  issue  in 
the  proceedings  in  New  York,  and  its  determination  was  the 
very  essence  of  the  judgment  pronounced  therein.  Fur- 
thermore, in  the  Supreme  Court  this  question  was  separated 
from  the  proceedings  purely  probate  in  their  nature,  and, 
by  means  of  a  feigned  issue  framed  especially  for  that  pur- 
pose, it  was  submitted  to  the  decision  of  a  court  of  general 
jurisdiction,  in  a  trial  had  to  a  jury,  according  to  the  course 
of  the  common  law.  Sutton  v.  -Bay,  72  N.  York,  482, 
484.  "  In  respect  to  a  court  of  gtoeral  jurisdiction,  it  is 
to  be  presumed  that  the  court  had  jurisdiction  till  the  con- 
trary appears.  But  the  want  of  jurisdiction  may  ah^'ays  be 
shown  by  evidence,  except  when  jurisdiction  depends  upon 
a  fact  that  is  litigated  in  a  emit,  and  is  adjudged  in  favor  of 
the  party  who  avers  jurisdiction.  Then  the  question  of 
jurisdiction  is  judicially  decided,  and  the  judgment  record 
is  conclusive  evidence  of  jurisdiction,  until  set  aside  or 
reversed  by  a  direct  proceeding  upon  i^peal  or  writ  of 
error."  7  Wait's  Actions  &  Defences,  182 ;  Wright  v.  Doug* 
lassj  10  Barb.,  97 ;  Bolcomb  v.  Phelps^  16  Conn.,  186 ;  Sear9 
V.  Terry^  26  id.,  281 ;  First  Nationai  Bank  v.  Balcomy  35  id., 
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851, 869.  By  the  judgment  of  the  New  York  Supreme  Court, 
the  question  of  the  domicil  of  Alice  Fowler  became  "  rea 
adjudicata^'  between  these  parties,  and  no  longer  an  open 
jurisdictional  fact.  Hungerford^B  Appeal  from  Probate^  41 
Conn.,  327;  Supples  v.  Cannon^  44  id.,  428,  and  note  on 
page  431. 

3.  The  New  York  judgment  is  conclusive  of  the  fact  of 
domicil,  notwithstanding  the  grant  of  administration  made 
to  Field  by  the  probate  court  in  Greenwich,  and  its  finding 
that  the  deceased  belonged  in  that  district.  This  finding 
was  by  a  court  of  limited  jurisdiction,  and  of  a  jurisdic- 
tional question,  in  an  «2;  parte  proceeding.  And  this  court 
has  held  that  ^Hhe  judgment  of  a  court  of  limited  jurisdic- 
tion is  never  conclusive  of  a  jurisdictional^  question.  Its 
jurisdiction  "may  always  be  controverted."  Sears  v.  Terry ^ 
26  Conn.,  282;  First' National  Bank  v.  Balcom^  35  id.,  359; 
Olmstead^s  Appeal  fyom  Probate^  43  id.,  123;  Culvers 
Appeal  from  Probate^  48  id.,  173.  And  in  each  of  these 
cases  the  right  of  the  Superior  Court  to  ignore  the  finding 
of  the  probate  court  on  the  question  of  domicil  was  sus- 
tained by  this  court. 

4.  It  is  not  necessary  to  our  conclusion  that  the  grant  of 
administration  by  the  probate  court  of  Greenwich  should 
be  wholly  coram  non  judice  and  void.  Such  grant  would 
be  sustained  upon  the  ground  that  there  was  estate  within 
the  district  to  be  administered  upon.  There  being  assets 
within  its  jurisdiction,  the  administration  is  proper  as  ancil- 
lary to  the  domiciliary  administration  in  New  York.  3  Red- 
field  on  Wills  (3d  ed.),  26.  The  administration  in  Con- 
necticut was  proper,  as  the  parties  might  never  take  out 
administration  or  prove  a  will  in  the  domiciliary  jurisdic- 
tion. Stevens  v.  Gaylord^  11  Mass.,  256,  263.  The  pro- 
ceedings would  be  of  the  nature  of  proceedings  in  rem^ 
like  proceedings  by  attachment  against  non-resident  debtors 
having  property  within  the  state.  Upon  such  proceedings, 
the  right  of  the  administrator  to  hold  possession  of  the 
property  of  the  decedent  for  the  benefit  of  creditors  and 
heirs,  is  established  by  a  judgment  in  rem,  but  such  pro- 
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ceedings  do  not  determine  who  the  creditors  are,  still  less 
who  the  heirs  are  and  what  is  the  law  of  distribution.  The 
eases  of  Pennoyer  v.  Neff^  95  U.  S.  Reps.,  726,  and  Bartlett  v. 
Spicer^  75  N.  Y.,  528,  lay  down  the  rule  that  in  no  case  what- 
ever, where  there  is  no  service  of  process,  nor  any  appear- 
ance, is  a  judgment  or  decree  of  any  effect  except  as  in 
rem.  It  is  of  no  effect  in  personam.  That  is,  as  against 
specific  property  of  a  non-resident  debtor,' or  property  cov- 
ered by  the  mortgage  of  a  non-resident  mortgagor,  or 
against  the  estate  of  a  deceased  person  for  the  purpose  of 
satisfying  creditors,  the  courts  may  proceed  in  rem  by 
attachment,  foreclosure,  or  the  appointment  of  an  adminis- 
trator. 

5.  The  proceedings  in  New  York  to  establish  the  will 
involved  the  rights  of  the  parties  thereto  under  the  will, 
and  were  personal  in  their  nature.  The  proponents  sought 
to  establish  the  will  because  they  were  interested  to  do  so. 
The  contestants  sought  to  defeat  it  because  their  interests 
were  involved.  The  judgment  of  probate  finally  determined 
these  conflicting  claims,  and  was  conclusive  as  a  judgment 
in  personam  upon  every  question  litigated.  And  in  these 
proceedings  the  fact  of  domicil,  as  necessary  to  establish  the 
validity  of  the  will,  was  no  more  a  jurisdictional  question 
than  is  the  fact  of  the  place  of  contract  when  the  validity 
of  a  contract  depends  upon  the  lex  loci  contractus. 

6.  The  will  is  entitled  to  probate  in  our  courts,  notwith- 
standing it  was  not  executed  in  accordance  with  our  statute. 
Our  statute  concerning  the  execution  of  wills  (Gen.  Stat- 
utes, p.  369,  sec.  2),  relates  only  to  wills  of  persons  domi- 
ciled in  this  state.  IrwirHs  Appeal  from  Probate^  38  Conn., 
137.  If  the  decree  of  the  courts  of  New  York  is  valid,  the 
question  where  the  will  was  executed  can  not  now  be  gone 
into  by  our  courts,  but  this  is,  and  must  be  held  to  be,  a 
will  "executed  according  to  the  laws  of  the  state  where 
executed,"  and  therefore  entitled  to  be  "  admitted  to  pro- 
bate in  this  state,  and  effectual  to  pass  any  estate  of  the 
testator  in  this  state."  If  the  question  could  now  be  gone 
into,  it  would  be  a  most  narrow  and  vicious  construction  of 
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the  statute  to  hold  that  a  will,  executed  during  a  temporary 
absence  by  a  citizen  and  domiciled  resident  of  the  state  of 
New  York,  was  .not  a  will,  to  all  intents. and  purposes 
within  the  meaning  of  the  statute,  executed  in  New  York. 
It  would  be  a  perversion  of  the  liberal  intent  of  the  statute, 
which  is,  that  the  will  of  a  citizen  of  another  state  which  is 
good  for  probate  there  shall  be  good  here.  Again,  the 
statute  was  not  passed  to  affect  the  case  of  a  demand  for 
probate  of  a  will  already  probated  in  another  state,  but  to 
provide  for  oases  where  our  own  citizens,  temporarily 
absent,  themselves  ignorant  of  the  requirements  of  our 
law,  and  employing  counsel  equally  so,  should  execute  wills 
according  to  the  laws  of  the  state  where  drawn,  but  not  in 
accordance  with  our  laws.  It  had  not  in  view  at  all  the 
probate  of  foreign  wills  nor  the  subject  of  ancillary  admin- 
istration. 

J.  B.  Ourtis^  for  the  appellees. 

1.  The  question  is,  whether  the  will  in  question  can  be 
admitted  to  probate  in  the  district  of  Greenwich  in  this 
state.  If  Alice  Fowler  was  domiciled  in  Greenwich  at  the 
time  of  her  deoea8e»  then  her  will,  being  attested  by  only 
two  witnesses,  is  void  under .  the  statute  of  this  state  and 
cannot  be  probated  here.  If  she  executed  it  in  Connecti- 
cut with  only  two  subscribing  witnesses,  then  it  cannot  be 
admitted  to  probate  under  the  statute  as  it  now  stands. 
Rev.  Statutes,  p.  369,  sec.  2.  The  statute  forbids  in  terms 
the  probate  of  such  a  will,  and  if  she  was  domiciled  here 
when  she  executed  it  it  cannot  be,  admitted  to  probate  here. 
Irwin^s  Appeal  from  Probate^  33  Conn.,  135. 

2.  That  she  was  domiciled  in  this  state  at  the  time  she 
executed  the  will  appears  from  the  will  itself,  which 
describes  her  as  of  Greenwich  in  this  state,  and  by  the  find- 
ing of  the  court  of  probate  that  she  was  domiciled  here  at 
the  time.  And  this  faet  is  not  contradicted  by  the  finding 
of  the  jury  which  tried  the  question  of  domicil  in  the  state 
of  New  York.  If  this  doctiine  is  correct  then  the  court  of 
probate  for  the  district  of  Greenwich  could  not  admit  the 
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will  to  probate;  and  this  seems  to  have  been  the  under- 
standing of  the  legislature,  which  has  since  provided  for 
just  such  a  case  as  the  one  presented.  Public  Acts  of 
1882,  p.  167. 

3.  This  view  of  the  matter  does  not  leave  the  proponents 
remediless.  If  the  will  is  such  that  it  can  not  be  probated, 
it  does  not  follow  that  the  court  can  not  consider  it  on 
application  for  distribution  and  to  have  administration  in 
this  state  declared  ancillary  to  administration  in  the  state 
of  New  York,  and  the  property  transmitted  there  for  distri- 
bution in  accordance  with  the  laws  of  that  state.  Parsons 
V.  Lyman,  20  N.  York,  103.  The  statute  of  1882  does 
not  provide  for  the  probate  of  a  foreign  will,  only  for  record- 
ing it. 

4.  But  a  very  important  question  arises  here :  Was  the 
question  of  domicil  at  all  material,  and  did  it  make  any 
difference  whether  Alice  Fowler  was  domiciled  in  the  state 
of  New  York  or  not?  By  the  statute  of  New  York  no  will 
of  personal  estate  made  by  a  person  not  being  a  citizen  of 
that  state  shall  be  admitted  to  probate,  unless  such  will 
**  shall  have  been  executed  according  to  the  laws  of  tke 
state  or  country  in  which  the  same  was  made."  N.  York 
Rev.  Statutes,  p.  152,  sees.  84,  85 ;  Matter  of  Roberts* s  will, 
8  Paige,  446.  Under  the  provisions  of  the  New  York 
statute  it  must  appear  somewhere  in  the  record  that  the 
surrogate's  court  found  that  she  was  a  citizen  of  New  York 
at  the  time  she  executed  the  will,  in  order  to  give  that 
court  power  to  consider  the  question  of  domicil,  for  if  she 
was  not  a  citizen  at  that  time  that  court  had  no  jurisdiction 
to  decide  upon  the  question  of  domicil  nor  could  the 
Supreme  Court  consider  that  question  on  appeal.  That 
this  question  of  domicil  was  immaterial  upon  the  probate  of 
the  will  is  shown  by  the  decisions  of  that  state.  Matter  of 
Cullman's  will,  38  Barb.,  864;  1  Redfield  on  Wills,  854. 
Nor  is  it  a  material  issue  in  the  probate  of  a  will  whether 
the  deceased  had  her  domicil  within  the  jurisdiction  of  the 
court  where  the  will  is  proved.  The  question  of  domicil 
could  only  arise  in  this  case  between  the  executor  claiming 
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under  the  will  and  those  parties  contesting  his  appoint- 
ment. It  was  not  a  question  between  the  heirs  and 
devisees  with  respect  to  distribution,  and  can  not  so  be  con- 
sidered. In  order  that  a  judgment  or  finding  shall  be  con- 
clusive upon  certain  facts,  those  facts  must  be  material  to 
the  issue,  and  no  judgment  or  findipg  upon  immaterial 
facts,  even  if  the  parties  should  agree  that  the  court  might 
make  a  finding  upon  them,  will  under  any  circumstances  be 
deemed  conclusive.  Freeman  on  Judgments,  sec.  271; 
Campbell  v.  CanscUuSj  25  N.  York,  613;  Wolfe  v.  Washburn^ 
6  Cowen,  262. 

6.  The  court  of  probate  here  having  first  entertained 
jurisdiction  and  decided  the  question  of  domicil,  it  was  not 
in  the  power  of  the  court  of  a  neighboring  state  to  make  a 
different  decision  which  would  be  binding  on  the  court 
where  the  original  finding  was  made.  The  former  judg- 
ment was  final  and  conclusive  unless  appealed  from,  and 
cannot  be  called  in  question  by  any  collateral  proceeding. 
Bush  V.  Sheldoni  1  Day,  172 ;  Judion  v.  Lake^  3  id.,  326 ; 
Lockwood  V.  Sturdevanty  6  Conn.,  388 ;  Gates  v.  Treaty  17 
id.,  892 ;  Dickinson  v.  Hayes^  31  id.,  422 ;  Mix's  Appeal  from 
Probate^  35  id.,  122 ;  Freeman  on  Judgments,  sees.  319, 320. 
And  this  court  says  in  Hall  v.  Paine^  47  Conn.,  431,  that 
one  judgment  can  not  be  supplemented  by  another,  and 
again,  further  on,  "  one  judgment,  though  for  a  part  only  of 
a  cause  of  action,  is  an  absolute  bar  to  another,  and  a  satis- 
faction of  the  whole.'*  Burritt  v.  Belfy^  47  Conn.,  328; 
Turner  v.  Davis^  48  id.,  397 ;  Nuckolls  v.  Irtoin^  2  Nebr.,  60. 
The  decree  of  the  court  of  probate  for  the  district  of 
Greenwich  was  not  considered,  put  in  evidence,  or  in  any 
way  passed  upon,  by  the  court  in  New  York,  and  is  there- 
fore in  no  wise  impeached  by  the  proceedings  in  that  state, 
and  is  final  and  conclusive  until  regularly  set  aside.  Dis- 
tinct actions  upon  the  same  subject  matter  may  be  prose- 
cuted in  different  states  at  the  same  time ;  but  the  judgment 
first  rendered  must  prevail,  otherwise  there  would  be  a 
direct  conflict  of  jurisdiction ;  and  if,  after  the  first  judg- 
ment, judgment  should  be  rendered  in  another  jurisdiction. 
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the  court  in  which  the  first  judgment  was  rendered  would 
not  be  compelled  to  vacate  its  own  judgment  to  sustain  the 
foreign  judgment.  Such  a  doctrine  as  that  contended  for 
would  destroy  all  comity  between  states  and  therefore 
should  not  be  entertained 

Pardee,  J.  (After  stating  the  facts.)  It  is  ur'ged  by  the 
appellees  that  the  will  in  question  is  not  valid  in  the  state 
of  New  York  because  it  was  executed  in  this  state ;  that  the 
probate  court  in  this  state  having  fii*st  decided  the  question 
as  to  the  domicil  of  the  testatrix  at  her  death,  it  was  not  in 
the  power  of  the  court  in  New  York  to  make  a  contrary 
decision  which  would  be  binding  on  the  probate  court ;  and 
that  our  statute  (Gen.  Statutes,  p.  869,  sec.  2,)  providing 
that  "  all  wills  executed  according  to  the  laws  of  the  state 
or  country  where  they  were  executed  may  be  admitted  to 
probate  in  this  state  and  shall  be  effectual  to  pass  any  estate 
of  the  testator  situated  in  this  state,"  excludes  this  will. 

Presumably  the  probate  court  for  the  district  of  Green- 
wich granted  letters  of  administration  upon  the  estate  of 
Alice  Fowler  without  notice  to  any  person  in  interest,  at  the 
request  perhaps  of  an  heir,  perhaps  of  a  creditor,  upon  the 
representation  that  she  died  intestate,  a  resident,  and  leav- 
ing estate  in  that  district ;  and  while  in  the  absence  of  the 
probate  there  of  her  will  this  grant  would  protect  the 
administrator  in  taking  possession  of  the  estate  in  that  dis- 
trict for  the  protection  of  creditors  there  and  ultimately  of 
legatees  and  heir^  yet  it  does  not  bar  the  executors  named 
in  a  will  subsequently  found  from  proving  in  legal  manner 
and  before  the  proper  tribunal  in  the  state  of  New  York 
that  she  died  resident  there,  leaving  a  will  valid  according 
to  the  laws  of  that  state  for  the  purpose  of  passing  title  to 
both  real  and  personal  property ;  nor  does  it  bar  them,  hav- 
ing duly  proved  the  will  in  the  state  of  residence  at  death, 
from  the  right  to  be  entrusted  by  the  court  of  probate  in 
Greenwich  with  ancillary  administration. 

It  is  not  a  matter  of  legal  necessity  that  a  grant  of  letters 
of  administration  should  control  the  disposition  of  an  estate 
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to  final  distribution.  Such  grant  must  yield  to  the  superior 
force  of  proof  made,  either  that  the  supposed  decedent  is 
living,  or  that  he  left  a  valid  will  subsequently  found,  or 
that  he  died  resident  in  a  district  other  than  that  assuming 
jurisdiction. 

The  judgment  in  New  York  is  that  of  a  court  of  record, 
of  general  jurisdiction,  proceeding  according  to  the  common 
law ;  in  other  words,  of  a  court  having  full  power  to  inves- 
tigate and  decide  facts  and  called  upon  in  due  course  of 
law  so  to  do.  All  parties  to  the  proceeding  before  us  were 
either  voluntarily  or  upon  proper  compulsion  within  the 
jurisdiction  of  and  before  that  court. 

The  judgment  there  rendered  was  the  first  in  order  of 
time  to  conclude  them  upon  the  question  as  to  the  place  of 
residence  of  the  testatrix  at  the  time  of  her  death.  Since 
its  rendition  none  of  them  have  had  the  right  to  deny  in 
any  court  the  fact  as  there  established ;  they  cannot  now 
re-open  the  issue  there  made  and  determined  against  them. 
And  the  fact  that  upon  and  because  of  this  determination 
of  the  question  of  domicil  the  will  was  admitted  to  probate 
in  the  state  of  New  York,  conclusively  establishes,  so  far  as 
the  parties  to  that  proceeding  are  concerned,  in  all  courts, 
that  it  is  the  will  of  a  person  there  resident  at  death  and 
that  it  is  there  valid  both  as  to  real  and  personal  estate. 
This  being  so,  the  executors  have  the  right  to  prove  it  in 
this  state  for  the  purposes  of  ancillary  administration. 

The  Superior  Court  is  advised  to  reverse  the  decree  of  the 
probate  court  of  Greenwich. 

In  this  opinion  the  other  judges  concurred. 
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Chables  S.  Cranb  and  another  v8.  The  Eastern 
Transportation  Line. 

The  plaintiffs  in  their  declaration  alleged  the  loss  of  a  cargo  of  grain  by 
the  sinking  of  a  canal  boat  towed  by  the  defendants,  and  alleged  that  the 
negligence  of  the  defendants  caused  the  loss.  The  defendants  demurred, 
the  demurrer  was  overruled,  and  the  case  was  heard  in  damages.  On  this 
hearing  no  evidence  was  offered  by  either  party  as  to  the  negligence  of 
the  defendants  or  the  absence  of  it.  The  court  found  the  actual  damage 
to  be  $5000,  but  awarded  only  nominal  damages.  This  court  reversed 
the  judgment  on  the  ground  that  the  burden  of  proof  with  regard  to 
negligence  rested  on  the  defendants,  and  that  in  the  absence  of  all  proof 
they  were  to  be  considered  guilty  of  negligence.  The  case  went  back  to 
the  lower  court,  when  the  defendants  moved  to  be  allowed  to  plead  the 
general  issue  and  have  the  case  tried  again  upon  the  facts.  Held  that, 
the  actual  damage  having  been  found  and  upon  a  trial  in  which  no 
exception  had  been  taken,  the  defendants  were  not  entitled  to  plead 
anew  and  have  a  further  hearing  upon  the  facts,  but  that  it  was  the  duty 
of  the  lower  court  to  render  Judgment  against  the  defendants  for  the 
$5000. 

The  finding  as  to  the  loss  of  the  cargo  was  only  that  "  while  at  P  diulng 
the  night  the  canal  boat  sank  and  the  entire  cargo  was  lost.''  Held  that, 
although  this  was  not  a  finding  that  the  loss  was  caused  by  the  negli- 
gence of  the  defendants,  yet  that  that  fact  was  sufficiently  established  by 
the  averment  of  the  declaration  that  the  loss  occurred  through  their 
negligence,  and  the  admission  of  the  truth  of  this  averment  by  the 
demurrer. 

The  finding  of  the  court  below  contained  the  following  paragraph:  '^The 
plaintiffs  offered  no  evidence  to  prove  negligence  on  the  part  of  the  de- 
fendants, and  so  the  court  does  not  find  the  defendants  guilty  of  negli- 
gence. The  defendants  offered  no  evidence."  Held  not  to  be  a  finding 
that  there  was  no  negligence  on  the  part  of  the  defendants,  but  only  a 
statement  that  nothing  was  found  on  the  subject. 

Trespass  on  the  case  for  the  loss  of  a  cargo  of  grain 
which  was  being  towed  by  the  defendants,  a  joint  stock 
corporation ;  brought  to  the  Superior  Court.  The  same 
case  was  before  this  court  at  a  former  term  (48  Conn.,  361,) 
when  the  judgment  of  the  court  below,  awarding  only  nom- 
inal damages  on  a  hearing  in  damages  after  a  demurrer  over- 
ruled, was  reversed  by  this  court  on  the  ground  that  the 
actual  damage,  (found  to  be  $5,007.66,)  should  have  been 
awarded.    The  facts  are  fully  stated  in  the  former  report  of 


Digitized  by  VjOOQIC 


842  FAIRFIELD  COUNTY. 

,  Crane  v.  Eastern  Transportation  Line. 

the  case.  The  case  was  remanded  to  the  Superior  Court, 
where  the  defendants  claimed  the  right  to  plead  the  general 
issue,  and  have  the  case  heard  again  upon  the  facts.  The 
court  (iSTovey,  t/".,)  denied  the  claim  of  the  defendants,  and 
rendered  judgment  for  the  plaintiffs  to  recover  the  amount 
of  the  actual  damage.  The  defendants  brought  the  record 
before  this  court  by  a  motion  in  error. 

T.  E.  Doolittle  and  B.  K  DeForest,  for  the  plaintiffs  in 
«rror. 

W.  K.  Seeley^  with  whom  was  E.  W.  Seymour^  for  the 
defendants  in  error. 

Park,  C.  J.  It  is  important  to  consider  how  this  case 
stood  in  the  trial  court  on  the  hearing  in  damages. 

The  defendants  had  demurred  to  the  plaintiffs'  declara- 
tion, the  court  had  adjudged  the  declaration  sufficient,  and 
the  defendants  had  neglected  and  refused  to  plead  further 
to  it,  or  take  any  measures  to  review  the  judgment  of  the 
court  upon  the  demurrer.  In  this  state  of  things  there  was 
but  one  course  left  to  be  taken,  and  that  was  a  hearing  in 
damages.  The  parties  came  before  the  court  for  such  hear- 
ing. The  plaintiffs  proved  the  value  of  their  property 
destroyed  at  the  time  of  the  injury  complained  of,  together 
with  such  other  facts  as  pertained  to  the  case.  The  defend- 
ants had  a  full  opportunity  to  offer  evidence  upon  the 
question  of  their  negligence,  which  was  the  basis  of  the 
suit,  but  they  neglected  to  improve  it,  and  rested  their  case 
without  offering  any  testimony.  There  was  no  parol  evi- 
dence before  the  court  on  either  side  regarding  the  defend- 
ants' negligence,  and  nothing  whatever  for  the  judgment  of 
the  court  to  rest  upon  touching  the  matter,  except  the  pre- 
sumption of  law  arising  upon  the  demurrer  in  connection 
with  the  amount  of  the  plaintiffs'  loss  which  had  been 
proved.  In  this  condition  of  the  case  both  parties  rested, 
and  there  was  nothing  remaining  to  be  done  but  to  deter- 
mine  the   amount  of  damages  that  the  plaintiffs  should 
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recover.  Up  to  this  time  there  had  been  no  rulings  of  the 
court  on  questions  of  evidence,  and  nothing  whatever  had 
arisen  that  could  lay  the  foundation  for  a  new  trial.  The 
case  had  gone  up  to  final  judgment  clear  of  all  questions 
that  could  be  reviewed.  But  the  case  still  remained  for 
judgment,  and  the  only  question  regarding  it  was,  whether 
the  plaintiffs  should  recover  the  full  amount  of  their  dam 
age  or  nominal  damages  only. 

Now,  suppose  the  court  had  reserved  the  case  for  th^ 
advice  of  this  court,  instead  of  deciding  it;  what  would 
have  been  its  advice  ?  Manifestly,  in  the  light  of  its  deci- 
sion on  the  motion  in  error,  it  would  have  been  to  render 
judgment  for  the  full  amount  of  the  plaintiffs*  damage,  and 
that  would  have  ended  the  case.  The  defendants  would 
never  have  asked  to  be  permitted,  much  less  have  claimed 
the  right,  to  go  back  of  all  that  had  been  done,  and  be 
allowed  to  change  their  pleadings  and  try  the  case  de  novoy 
when  they  had  taken  their  chance  of  success  in  the  course 
they  had  chosen  to  pursue,  and  had  lost.  Indeed,  the  door 
would  have  been  closed  to  them  if  the  request  had  been 
made,  as  it  woiild  have  been  closed  to  the  plaintiffs  if  the 
advice  of  this  court  had  been  for  nominal  damages.  Judge 
HiNMAN,  speaking  on  this  subject  in  McAUster  v.  Clarke  88 
Conn.,  257,  says:  "We  are  aware  that  some  stress  is  laid 
by  the  defendant  upon  the  fact  that  the  judgment  of  the 
Superior  Court  had  not  been  entered  up,  in  fact,  at  the 
time  he  made  his  motion.  But  the  advice  of  the  Supreme 
Court  of  Errors  had  been  given  to  enter  it  up,  and  the  par- 
ties knew  precisely  what  it  would  be,  and  to  allow  advan- 
tage to  be  thus  taken  of  the  interval  between  the  giving 
of  the  advice  and  the  actual  rendering  of  the  judgment,  is 
the  same  in  effect  as  to  allow  a  change  of  plea  after  judg- 
ment is  in  fact  rendered."  The  principle  of  that  case  applies 
with  all  its  force  to  the  present  one.  The  judgment  of  the 
trial  court  had  to  be  for  the  plaintiffs  to  recover  one  or  the 
other  of  two  sums;  either  for  the  sum  of  $6,007^|^,  or  for 
a  nominal  sum.  There  was  no  other  alternative.  No 
other  question  was  at  issue.    The  court  rendered  judgment 
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for  the  plaintifib  to  recover  the  smaller  sum.  This  court 
held  that  the  court  erred  in  so  doing.  This  rendered  it 
absolutely  certain  that  the  court  ought  to  have  rendered 
judgment  for  the  larger  sum;  that  any  other  judgment 
would  be  erroneous.  Surely,  the  case  comes  fully  within 
the  principle  of  McAlister  v.  Clark.  And  in  the  language 
of  Judge  HiNMAN,  "to  allow  advantage  to  be  taken  of  the 
interval  between  the  judgment  of  this  court  and  the  final 
rendering  of  judgment  in  the  court  below  would  be  the 
same  in  effect  as  to  allow  a  change  of  the  pleadings  after 
such  judgment  had,  in  fact,  been  rendered."  There  is  no 
error  in  this  respect. 

The  defendants  further  claim,  that  the  finding  of  facts 
does  not  sustain  the  judgment  that  was  rendered  and 
that  it  is  therefore  erroneous. 

This  claim  is  based  on  the  following  finding  of  the  court: 
"  The  plaintiffs  offered  no  evidence  to  prove  negligence  on 
the  part  of  the  defendants,  and  so  the  court  does  not  find 
the  defendants  guilty  of  negligence.  The  defendants  offered 
no  evidence  in  the  cause." 

It  is  claimed  that  this  is  a  finding  that  the  defendants 
were  not  guilty  of  negligence.  We  do  not  so  understand 
it.  We  construe  it  to  mean  that  the  court  makes  no  finding 
whatever  on  the  question  of  the  defendants'  negligence  in 
fact,  because  the  plaintiffs  offered  no  evidence  on  the  sub- 
ject. The  court  could  not  have  made  any  other  finding  as 
the  case  stood,  for  there  was  no  evidence  before  the  court 
tending  to  show  whether  the  defendants  were  or  were  not 
guilty  of  negligence  in  fact.  There  was  nothing  for  the 
court  to  find,  and  nothing  upon  which  to  base  a  finding 
of  fact.  The  admissions  of  the  demurrer,  taken  in  con- 
nection with  the  proof  of  the  amount  of  the  plaintiffs* 
damage,  this  court  held  established  a  primd  facie  case  in 
favor  of  the  plaintLffiB  for  the  recovery  of  the  full  amount  of 
their  damages.  This,  though  not  a  basis  for  a  finding  of 
facts,  was  sufficient  to  sustain  the  judgment  that  was  finally 
rendered. 
Again,  it  is  claimed  that  it  no  where  appears  in  the  find* 
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ing  that  the  plaintiffs'  loss  was  attributable  to  the  act  or 
negligence  of  the  defendants ;  that  all  that  appears  in  the 
finding  on  this  subject  is,  that  "  while  at  Port  Morris  during 
the  night  the  canal  boat  sank,  and  the  entire  cargo  was  lost." 
For  aught  that  appears,  it  is  said,  it  might  have  been  struck 
by  lightning ;  or  its  sinking  may  have  been  caused  by  the 
wrongful  act  of  a  third  person,  or  by  the  act  of  the  plain- 
tiffs' servant  in  charge  of  the  boat  and  cargo.  This  is  sim- 
ply presenting  the  clwm  we  have  already  considered  in  a 
different  light.  The  plaintiffs'  declaration  fully  sets  forth 
that  the  loss  occurred  through  the  negligence  of  the  defend- 
ants. The  defendants  demurred  to  the  declaration,  and 
thereby  conclusively  admitted,  to  the  extent  of  a  nominal 
sum  in  damages,  that  the  loss  occurred  as  set  forth  in  the 
declaration.  And  when  the  plaintiffs  proved  by  parol  evi- 
dence the  amount  of  their  loss,  as  they  did  on  the  hearing 
in  damages,  the  admissions  of  the  demurrer  extended  to 
the  entire  amount  suflSciently  to  establish  a  prima  facie  case 
in  favor  of  the  plaintiffs  for  a  recovery  of  that  amount. 
In  this  condition  of  the  case  this  court  held  that  the  bur- 
den of  proof  was  on  the  defendants  to  8ho#  by  evidence 
that  they  were  not  in  fact  negligent  in  the  matter ;  and  if 
they  established  the  fact,  they  would  thereby  do  away  with 
the  plaintiffs'  primSL  facie  case,  and  leave  them  to  recover 
only  to  the  extent  that  the  demurrer  conclusively  admitted, 
to  wit,  a  nominal  sum  in  damages.  Now  on  the  hearing  in 
the  court  below  the  plaintiffs  proved  the  amount  of  their 
loss.  Without  any  further  evidence  they  then  had  estab- 
lished a  primd  facie  case  for  the  recovery  of  the  full  amount. 
But  no  parol  evidence  was  offered  by  either  party  on  the 
subject  of  the  defendants'  negligence  in  fact.  The  plain- 
tiflfe'  primd  facie  case  then  remained ;  and  it  stood  not  only 
when  the  erroneous  judgment  was  rendered,  but  when  the 
3orrect  judgment  was  finally  rendered. 
There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Joseph  Taylob  vs.  Philip  B.  Keeleb. 

A  declaration  alleged  that  the  plaintiff  was  owner  of  a  tract  of  land 
(describing  it,)  with  a  stream  of  water  running  through  it  and  a  grist- 
mill thereon,  and  that  the  defendant,  by  the  wrongful  erection  and  main- 
tenance of  a  dam  across  the  stream  below,  had  obstructed  the  water  so  as 
''to  cause  it  to  flow  back  on  said  land  and  against  the  wheel  of  said  mill, 
whereby  the  working  of  said  mill  was  prevented  and  the  plaintiff  deprived 
of  the  use  and  profit  of  said  mill."  The  court  below  found  that  the 
water  was  set  back  over  a  part  of  the  land,  but  not  far  enough  to  reach 
the  wheel  of  the  mill  or  affect  its  operation.  Held  that  there  could  be 
no  actual  damages  awarded  for  the  flowing  of  the  land,  none  having  been 
alleged. 

And  that  there  could  not  be  nominal  damages  awarded  for  the  technical 
injury  of  overflowing  the  land  below  the  mill,  because  the  plaintiff  had 
made  his  whole  claim  not  only  expressly  but  exclusively  for  damage  to 
the  mill. 

Tbespass  on  the  case  for  damage  by  wrongfully  set- 
ting back  the  water  of  a  stream ;  brought  to  the  Superior 
Court.     The  declaration  was  as  follows : — 

That  on  and  before  the  first  day  of  January,  1873,  the 
plainliflf  was  ftid  ever  since  has  been  lawfully  possessed  of 
a  tract  of  land  containing  about  eighteen  acres  of  land, 
more  or  less,  and  a  certain  grist-mill  thereon  standing,  with 
the  appurtenances,  situated  in  said  Ridgefield  and  bounded 
and  described  as  follows :  [describing  it.]  And  the  plaintiff 
before  and  on  said  first  day  of  January,  1878,  and  ever  since, 
has  had  and  still  has  the  right  to  the  free  course  and  use  of 
a  certain  stream  of  water  flowing  through  said  land  to  cany 
his  said  mill ;  but  the  defendant,  well  knowing  the  premises 
and  contriving  to  deprive  the  plaintiff  of  the  use  of  said 
stream  of  water  and  the  profits  of  said  mill,  on  or  about  the 
first  day  of  January,  1878,  wrongfully  erected  a  dam  across, 
and  placed  a  great  number  of  stones,  boards,  planks,  logs 
and  timbers  in  said  stream  of  water  on  the  land  of  the 
defendant  and  below  said  mill,  and  raised  said  dam  more 
than  five  feet  high,  so  as  to  obstruct  the  running  of  the 
stream  of  water  in  its  natural  course  and  to  cause  it  to  flow 
back  on  the  said  land  and  against  the  said  water  wheel  of 
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the  said  mill  of  the  plaintiff,  whereby  he  prevented  the 
movement  and  working  of  said  mill  for  divers  days  and 
times  between  said  first  of  January,  1878,  and  the  com- 
mencement of  this  suit,  and  deprived  the  plaintiff  of  the 
use  and  profits  of  his  said  mill ;  to  his  damage  the  sum  of 
five  thousand  dollars ;  and  for  the  recovery  thereof,  with 
costs,  the  plaintiff  brings  this  suit. 

The  case  was  tried  to  the  court,  on  a  general  denial,  before 
Hitchcocky  J.  The  court  made  the  following  finding  of 
facts: — 

Since  June,  1862,  the  plaintiff  has  been  and  now  is  seized 
and  possessed  of  the  premises  described  and  claimed  by  him 
in  the  declaration.  Upon  them  there  is,  and  has  been  from 
time  immemorial,  a  grist-mill  operated  by  the  power  of  the 
Norwalk  river,  which  flows  through  the  premises  in  a 
southerly  direction.  On  the  premises,  a  short  distance 
south  of  the  grist-mill,  is  a  small  building  which  was  for- 
merly supplied  with  water  power  from  the  grist-mill  pond  and 
used  for  carding  wool  and  at  times  for  distilling,  but  which 
has  not  been  used  except  for  storage  purposes  during  the 
past  twenty-three  years. 

Since  January,  1845,  the  defendant  has  been  and  now  is 
seized  and  possessed  of  the  tract  of  land  below  and  adjoin- 
ing the  plaintiff's  premises  on  the  south.  In  1857  the 
defendant  erected  upon  his  land  a  grist-mill  and  mill-dam 
on  the  Norwalk  river. 

During  the  three  years  next  preceding  the  institution  of 
this  suit,  the  defendant  maintained  a  dam  across  the  river 
on  his  tract,  and  from  time  to  time  erected  dashboards  on 
the  dam,  removing  them  in  times  of  high  water  and  replac- 
ing them  in  times  of  low  water. 

The  evidence  was  not  suflBcient  to  enable  the  court  to 
find  whether  or  not  the  main  and  permanent  part  of  the 
•defendant's  dam  was  above  the  height  to  which  he  might 
lawfully  raise  the  water  of  the  river ;  but  the  whole  of  the 
flashboards  were  above  such  lawful  height ;  which  fact  was 
known  to  the  defendant. 

By  means  of  the  flashboards  the  defendant  wrongfully 
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and  unlawfully  caused  the  water  of  the  river  to  set  back 
upon  the  plaintiff's  premises,  to  his  damage,  but  the  water 
was  not  so  set  back  far  enough  to  actually  reach  and  affect 
the  workings  of  the  grist-mill  wheel  or  machinery  as  hereto- 
fore constructed  and  operated. 

The  defendant  objected  that,  under  the  declaration,  no 
evidence  of  damage  could  be  received  except  of  damage  to 
the  grist-mill  specifically,  and  that  no  damages  could  be 
awarded  for  the  defendant's  wrongful  setting  back  of  the 
water  upon  the  plaintiff's  premises,  except  for  an  injury  to 
the  grist-mill  and  the  grist-mill  right. 

But  the  court  held  that  damages  might  be  awarded  for 
wrongfully  and  unlawfully  setting  back  the  water  of  the 
river  upon  any  part  of  the  plaintiff's  premises  described  in 
the  declaration,  and  that  the  defendant's  obstruction  of  the 
natural  and  rightful  flow  and  fall  of  the  water  on  those 
premises  was  an  injury  for  which  the  plaintiff  might  recover 
damages  under  his  declaration.  And  the  court  thereupon 
rendered  judgment  that  the  plaintiff  recover  flOO  damages 
for  the  injury  caused  by  the  flashboards,  together  with  costs 
of  suit. 

The  defendant  brought  the  record  before  this  court  by  a 
motion  in  error. 

L.  2>.  Brewster  and  A.  B.  Averilly  for  the  plaintiff  in  error. 

W.  F.  Taylor  and  W.  R.  Smithy  for  the  defendant  in  error. 

Granger,  J.  (After  stating  the  facts.)  What  are  we  to 
regard  as  the  gist  of  this  action  ?  For  what  injuiy  is  the 
plaintiff  claiming  compensation  in  damages?  Is  it  for  an 
injury  to  his  land  or  to  his  mill  ? 

Clearly  the  land  is  mentioned  only  incidentally.  No 
injury  to  it  is  alleged.  The  sole  injury  set  forth  in  the 
declaration,  so  far  as  we  can  see,  is  the  injury  to  the  plain- 
tiff's mill.  The  facts  with  regard  to  this  are  stated  with 
directness  and  precision.  The  allegation  is,  and  there  is  no 
other  of  any  injury  whatever,  that  the  defendant  by  his 
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dam  wrongfully  caused  the  water  of  the  stream  "  to  flow 
back  on  the  said  land  and  against  the  said  water  wheel  of 
said  mill  of  the  plaintiflF,  whereby  he  prevented  the  move- 
ment and  working  of  said  mill  for  divers  days,  &c.,  and 
deprived  the  plaintiff  of  the  use  and  profits  of  his  said 
mill."  The  defendant  might  properly  understand  from 
these  allegations  that  the  only  claim  that  he  was  to  meet 
was  that  of  having  injured  the  plaintiff  in  the  use  of  his 
mill.  That  claim  he  was  prepared  to  meet  and  it  appears 
by  the  finding  that  he  met  it  successfully.  It  is  found 
that  the  water  "was  not  set  back  far  enough  to  actually 
reach  and  affect  the  working  of  the  grist-mill  wheel  or 
machinery." 

But  the  defendant  was  not  bound  to  be  prepared  to  meet 
a  claim  that  the  plaintiff  had  been  damaged  by  the  over- 
flowing of  any  part  of  the  eighteen  acres  described  in  the 
declaration.  The  declaration  gives  him  no  intimation  of 
such  a  claim.  It  is  an  elementary  rule  of  pleading  that  the 
plaintiff  must,  in  his  declaration,  give  the  defendant  fair 
notice  of  what  he  claims,  and  in  an  action  for  consequential 
damages  must  state  the  consequences  which  he  claims  to 
have  resulted  from  the  wrongful  act  charged.  Chitty  says 
(Pleading,  Vol.  I.,  265,) — "  The  declaration  must  allege  all 
the  circumstances  necessary  for  the  support  of  the  action 
and  contain  a  full,  regular  and  methodical  statement  of  the 
injury  which  the  plaintiff  has  sustained,  with  time  and 
place  and  other  circumstances  with  such  precision,  cer- 
tainty and  clearness  that  the  defendant,  knowing  what  he  is 
called  upon  to  answer,  may  be  able  to  plead  a  direct  and 
unequivocal  plea,  and  that  the  jury  may  be  enabled  to  give  a 
complete  verdict  upon  the  issue,  and  that  the  court  con- 
sistently with  the  rules  of  law  may  give  a  certain  and 
distinct  verdict  upon  the  premises."  Another  reason  why 
such  certainty  as  this  rule  prescribes  is  required  as  to  the 
declaration  and  the  judgment,  is  that  the  defendant  may 
plead  the  judgment  in  bar  to  any  subsequent  suit  for  the 
same  injury. 

It  will  be  seen  by  reference  to  the  forms  for  declarations 


Digitized  by  VjOOQIC 


850  FAIRFIELD  COUNTY. 

Taylor  c.  Keeler. 

in  actions  of  this  sort,  as  prepared  by  Judge  Swipt 
(2  Digest,  555,)  that  the  present  declaration  follows  the 
form  there  given  for  a  case  of  "obstructing  and  flowing 
water  back  on  the  mill  of  the  plaintiff."  On  page  556  is 
found  a  form  for  a  case  of  "  flowing  the  plaintiff's  meadow." 
In  this  form,  after  alleging  ownership,  describing  the  land, 
and  averring  that  the  defendant  erected  a  dam  across  a  cer- 
tain brook  below  the  land  of  the  plaintiff  and  caused  the 
water  to  set  back  upon  aod  overflow  the  plaintiff's  land,  it 
concludes  as  follows : — "Whereby  the  grass  of  the  plaintiff 

growing  on  said  land  has  been  spoiled,  of  the  value  of 

and  said  meadow  has  been  made  worse  and  has  become 
miry  and  almost  impassable."  Thus  it  will  be  seen  that 
the  forms  for  the  two  cases  are  essentially  different,  and 
that  in  the  latter  case,  which  is  the  only  one  applicable  to 
an  injury  to  the  plaintiff's  land  by  overflowing  it,  it  was  an 
essential  part  of  the  form  that  the  damage  to  the  land  itself 
should  be  averred,  and  with  directness  and  particularity. 

We  do  not  mean  to  be  understood  as  saying  that  there 
can  be  no  recovery  of  nominal  damages  where  a  clear  tres- 
pass or  injury  is  alleged  with  no  averment  of  actual  dama- 
ges except  in  the  general  ad  damnum  clause.  The  court 
will  as  a  general  rule  grant  nominal  damages  for  the  inva- 
sion of  the  plaintiff's  rights.  But  here,  as  we  have  shown, 
the  plaintiff  himself  precludes  all  claim  for  even  nominal 
damages  by  making  his  whole  claim,  not  only  expressly  but 
exclusively  for  damage  to  his  mill.  It  is  on  this  alone  that 
he  counts  and  for  this  alone  that  he  sues ;  and  it  is  only  in 
accordance  with  his  own  statement  of  his  case  that  he  must 
recover  tor  this  or  for  nothing. 

The  judgment  is  erroneous  and  is  reversed. 

In  this  opinion  the  other  judges  concurred. 
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Jeremiah  S.  Andbeas  vs.  Johk  W.   Hubbabd  and 

OTHERS. 

Where  A  has  a  mort^^age  on  two  pieces  of  land  and  B  acquires  a  later  title 
to  one  of  them,  B  can  not  redeem  his  piece  by  paying  A  a  proportionate 
share  of  the  mortgage  debt,  but  must  pay  the  whole,  and  standing  on 
that  mortgage  foreclose  the  mortgagor's  interest  in  the  other  piece;  the 
mortgage  debt  in  that  case  being  apportioned  between  himself  as  owner 
of  the  equity  in  one  piece  and  the  mortgagor  as  owning  that  in  the  other. 
And  the  same  rule  applies  even  though  Ay  the  mortgagee  of  the  two  pieces, 

has  himself  acquired  the  equity  of  redemption  in  the  other  piece. 
Where  however  A,  as  mortgagee  of  the  two  pieces,  ask  for  or  consents  to 
an  apportionment,  a  court  of  equity  will  make  it. 

And  where  Ay  having  acquired  the  equity  of  redemption  in  the  other  piece, 
asks  for  a  foreclosure  only  of  the  piece  of  which  B  holds  the  equity, 
he  will  be  considered  as  assenting  to  an  apportionment  of  the  mort- 
gage debt. 

The  rule  of  apportionment  in  such  cases  is  to  apply  the  security  to  the  debt 
according  to  its  proportionate  value.  That  is,  as  the  value  of  the  whole 
security  is  to  the  value  of  the  particular  part,  so  is  the  amount  of  the 
whole  mortgage  debt  to  the  amount  which  is  to  be  paid  on  redeeming 
that  part. 

Where  A  holds  a  mortgage  on  two  pieces  of  land  and  B  a  later  mortgage 
on  the  second  piece  and  also  on  a  third  piece,  and  the  first  and  second 
pieces  are  more  than  enough  to  satisfy  the  first  mortgage  debt,  but  the 
second  and  third  pieces,  with  the  second  encumbered,  are  insufficient  to 
satisfy  the  second  mortgage,  it  is  a  rule  of  equity  that  the  first  piece  shall 
be  first  applied  upon  its  mortgage  debt,  so  as  to  leave  as  much  as  possible 
of  the  second  piece  for  the  benefit  of  B^s  mortgage. 

This  rule  is  one  of  easy  application  where,  as  in  many  of  the  states,  the 
mortgaged  property  is  sold  by  order  of  the  court  and  the  proceeds  ap- 
plied; but  in  this  state,  where  the  property  itself  is  taken  for  the  debt, 
the  same  principle  is  recognized. 

Where  B  holds  a  second  mortgage  of  one  piece  of  land,  previously  mort- 
gaged with  others  to  A,  and  also  of  other  lands  not  covered  by  A*8  mort- 
gage, but  complicated  with  still  other  lands  by  reason  of  other  later 
mortgages  of  those  lands  to  other  parties,  which  later  mortgages  give  the 
holders  of  them  by  reason  of  their  inadequacy  a  standing  in  equity  for 
asking  to  be  allowed  to  redeem  A^s  mortgage,  A  is  not  bound,  in  seeking 
a  foreclosure  of  his  mortgage,  to  make  these  other  mortgagees  defendants. 

The  right  of  these  parties  to  redeem  A^s  mortgage  would  not  appear  of 
record  and  would  depend  entirely  on  the  fact  of  their  security  being 
insufficient— «  fact  wholly  extraneous,  and  of  which  A  could  not  be  sup- 
posed to  have  any  knowledge.  ' 

Their  duty,  if  they  wished  to  get  the  benefit  of  the  property  mortgaged  to 
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A,  would  be  to  bring  a  suit  for  redemption,  or  at  least  to  give  notice  to  A 
that  they  claimed  a  right  to  redeem. 

Their  right  to  go  into  a  court  of  equity  and  obtain  a  decree  for  redemption, 
would  not  be  of  itself  an  existing  and  recognized  equity,  but  would  be  a 
mere  equitable  relation  to  the  property,  and  their  equity  would  be  estab- 
lished by  and  depend  upon  the  decree  of  the  court. 

And  the  equity  thus  decreed  would  take  effect  subject  to  all  rights  existing 
at  the  time  the  suit  was  brought. 

Where  a  mortgagee  has  foreclosed  a  mortgage  apd  his  title  has  become 
abs<^ute,  the  fact  that  the  value  of  the  mortgaged  property  is  greater  than 
the  mortgage  debt,  constitutes  no  ground  of  equitable  claim  on  the  part 
of  persons  interested  who  were  made  parties  to  the  suit. 

And  a  party  who,  if  he  had  gone  seasonably  into  a  court  of  equity  could 
have  had  a  right  of  redemption  decreed  in  his  favor,  but  who  failed  to  do 
so,  and  neglected  to  give  notice  to  the  mortgagee  of  his  claim  of  a  right 
to  redeem,  and  who  had  therefore  at  the  time  of  the  foreclosure  no  such 
-  known  relation  to  the  property  as  made  it  the  duty  of  the  mortgagee  to 
make  him  a  party,  is  not  entitled  to  equitable  aid  on  the  ground  of  such 
excess  of  value. 


Suit  for  a  foreclosure;  brought  to  the  Superior  Court  in 
Fairfield  County.  The  mortgage  covered  three  pieces  of 
land,  as  to  only  one  of  which  a  foreclosure  was  now  sought. 
The  plaintiff  held  the  mortgage  by  assignment  from  an 
assignee  of  the  original  mortgagee.  The  following  facts 
were  found  by  a  committee : 

The  three  tracts  of  land  described  in  the  petition  were 
mortgaged  by  Albert  Seeley  to  Heth  Stevens,  to  secure  the 
payment  of  the  note  of  Seeley  to  Stevens  for  $1,000,  on  the 
18th  day  of  May,  1867.  The  mortgage  contained  the  usual 
covenants  of  warranty  and  seizin.  Heth  Stevens  died 
January  8th,  1870,  leaving  a  will,  in  which  Hiram  Curtis 
was  appointed  executor.  Curtis  accepted  the  appointment, 
and,  as  such  executor,  on  the  eighth  of  August,  1870,  sold 
the  mortgage,  with  a  conveyance  of  the  moi*tgaged  lands,  to 
Diantha  Curtis.  Diantha  Curtis  sold  the  mortgage  and 
quitclaimed  the  lands  to  Rufus  Lockwood,  on  the  80th  of 
January,  1874.  Rufus  Lockwood  in  like  manner  sold  the 
mortgage  and  quitclaimed  the  lands  to  the  petitioner,  on 
the  24th  of  January,  1878;  and  the  petitioner  is  now  the 
owner  of  the  note  and  mortgage.  It  has  never  beefi  paid, 
unless  the  facts  hereinafter  found  constitute  a  payment  of 
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it  or  of  some  part  of  it.  Interest  has  been  paid  on  the  note 
up  to  the  4th  of  May,  1874,  but  none  has  been  paid  since 
that  date. 

On  the  Ist  of  August,  1866,  Seeley  mortgaged  to  Alex- 
ander Hubbard  the  tract  of  land  last  described  in  the  mort- 
gage to  Stevens,  to  secure  his  note  to  Hubbard  for  $8,000. 
This  tract  was  known  as  the  "  Salt  Meadow,"  and  is  the 
one  as  to  which  the  present  foreclosure  is  sought.  This 
mortgage  covered  several  other  pieces  of  land  then  owned 
by  Seeley,  and  which  were  not  included  in  the  mortgage  to 
Stevens  above  mentioned. 

On  the  19th  of  September,  1868,  Seeley  again  mortgaged 
the  same  premises  to  Hubbard,  to  secure  two  notes,  one  for 
$2,600,  and  the  other  for  $1,000. 

Hubbard  brought  his  petition  to  the  March  term,  1875,  of 
the  Superior  Court  for  Fairfield  County,  for  a  foreclosure 
of  the  two  mortgages  last  mentioned  and  of  certain  other 
mortgages  then  held  by  him  against  Seeley.  Hubbard  died 
March  1st  1876,  while  his  petition  was  pending  in  court,  and 
it  is  understood  and  agreed  by  the  parties  to  this  proceed- 
ing, that  all  the  rights  which  Hubbard  had  at  the  time  of 
his  decease,  in  the  premises  covered  by  the  mortgage  sought 
to  be  foreclosed  in  this  proceeding,  then  passed  to  and 
vested  in  John  W.  Hubbard,  George  N.  Hubbard  and  William 
Hubbard,  the  present  defendants,  and  that  they  now  hold 
and  own  the  same. 

A  decree  was  passed  upon  that  petition,  at  the  December 
term,  1875,  of  the  court,  by  force  of  which  the  title  of  John 
W.,  George  N.,  and  William  Hubbard,  in  all  the  premises 
mentioned  in  the  petition,  as  against  Seeley  and  all  persons 
claiming  under  him,  (the  mortgage  title  in  the  Stevens  mort- 
gage excepted,)  became  absolute  on  the  3d  day  of  October, 
1876.  On  that  day  they  became,  and  ever  since  have  been, 
the  owners  of  the  equity  of  redemption  in  the  premises  now 
sought  to  be  foreclosed,  and  have  been  and  now  are  in  pos- 
session of  them.  On  the  14th  of  October,  1876,  they 
caused  a  certificate  of  foreclosure  to  be  recorded  in  the 
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land  records  of  the  town  of  Stamford,  in  which  the  prem- 
ises were  situated. 

The  premises  of  which  they  obtained  title  by  this  fore- 
closure, exclusive  of  the  salt  meadow  now  sought  to  be 
foreclosed,  were  worth,  at  the  time  they  obtained  title, 
197,000,  and  the  claims  for  which  they  held  this  property 
as  security  was  $90,000. 

Seeley  also  made  another  mortgage  to  the  petitioner,  on 
the  12th  day  of  August,  1874,  to  secure  his  note  to  him  for 
$20,000.  This  deed  covered  the  two  tracts  first  mentioned 
in  the  Stevens  mortgage.  Afterwards,  and  about  the 
1st  of  January,  1878,  and  before  the  petitioner  purchased 
the  Stevens  mortgage,  he  made  an  arrangement  for  the  pur- 
chase and  conveyance  to  him  from  Seeley  of  his  interest  in 
the  premises  covered  by  his  mortgage  for  $20,000  and  in 
those  covered  by  the  Stevens  mortgage ;  and  also  arranged 
with  Rufus  Lockwood  for  the  purchase  of  the  Stevens  mort- 
gage, which  Lockwood  then  held.  The  business  was  done 
by  J.  B.  Curtis,  Esq.,  who  acted  for  all  the  parties.  In 
puisuance  of  this  arrangement .  Mr.  Curtis  prepared  the 
deeds  for  execution,  and  Seeley  executed  his  on  the  2l8t, 
and  Lockwood  his  on  the  24th  of  January,  1878.  Both  deeds 
were  left  with  Mr.  Curtis,  to  be  delivered  to  the  plaintiff, 
and  they  were  delivered  to  him,  and  left  for  record  at  the 
same  time,  namely,  on  the  28th  of  January,  1878.  By  the 
deed  of  Seeley,  the  plaintiff  acquired  title  to  the  two  tracts 
of  land  first  described  in  the  Stevens  mortgage,  and  the 
defendants  have,  and  claim,  no  interest  in  either  of  the  first 
two  tracts.  The  defendants,  by  their  foreclosure  against 
Seeley,  acquired  all  the  title  which  Seeley  then  had  in  the 
salt  meadow,  the  piece  last  described  in  the  mortgage,  and 
the  determination  of  this  cause  can  affect  the  rights  of 
the  parties  in  this  tract  only. 

The  petitioner  paid  nothing  to  Seeley  for  his  quit- 
claim of  January  21st,  1878.  The  premises  conveyed  by 
that  deed  were  encumbered  to  the  amount  of  $23,000,  and 
were  worth  $15,000  only. 

The  value  of  the  third  tract,  (the  premises  sought  to  be 
foreclosed,)  is  $500. 
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If  these  facts  do  not  constitute  a  payment  of  the  mort- 
gage note  described  in  the  petition  or  of  some  part  of  it, 
there  is  now  due  upon  the  note  the  sum  of  $1,454.83. 

Upon  these  facts  the  court  (JSovey^  tTi,)  rendered  the 
following  judgment: — 

"  Upon  the  facts  found,  if  the  plaintiff  were  seeking  to 
redeem  the  premises  which  he  is  seeking  to  foreclose,  he 
would  be  allowed  to  do  so  upon  his  paying  to  the  defend- 
ants such  a  portion  of  thek  mortgage  debt  of  $11,600,  as 
the  value  of  the  premises  sought  to  be  redeemed  bears  to 
the  value  of  the  entire  premises  mortgaged  to  secure  the 
payment  of  that  debt,  less  such  a  proportion  of  the  amount 
due  to  the  plaintiff  upon  the  Stevens  mortgage,  as  the  value 
of  the  premises  sought  to  be  foreclosed  in  this  suit  bears  to 
the  value  of  the  entire  premises  covered  by  that  mortgage. 
The  first  mentioned  proportion  being  $308.60,  the  propor- 
tion last  mentioned  $46.91,  the  difference  between  the  two, 
being  $256.75,  is  the  sum  the  plaintiff  would  be  required  to 
pay  to  redeem  the  salt  meadow,  the  premises  sought  to  be 
foreclosed  in  this  suit.  The  difference  between  that  sum 
and  the  value  of  the  salt  meadow,  as  found  by  the  commit- 
tee, being  $248.25,  is  therefore  the  sum  which  the  defend- 
ants ought  to  pay  to  the  plaintiff  to  redeem  the  salt 
meadow." 

The  court,  therefore,  decreed  a  foreclosure  of  the  defend- 
ants unless  they  should  pay  the  plaintiff  the  sum  of 
$248.25  within  a  time  limited  by  the  decree. 

The  defendants  brought  the  record  before  this  court  by  a 
motion  in  error. 

A.  S.  Treat  and  C,  Sherwood^  for  the  plaintifGa  in  error. 

1.  After  his  deeds  of  warranty  to  Hubbard,  manifestly 
Seeley  himself  had  no  further  claim  on  the  salt  meadow 
on  account  of  the  Stevens  mortgage,  and  of  course  he  could 
not  convey  to  the  plaintiff  what  he  did  not  himself  have,  so 
that  by  these  deeds,  so  far  as  he  and  the  plaintiff  are  con- 
cerned, the  salt  meadow  was  freed  from  the  burden  of  the 
Stevens  mortgage.    When  there  are  conveyances  of  por- 
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tions  of  a  mortgaged  estate  the  rule  is  quite  uniform  to 
charge  first  with  the  mortgage  debt  the  portion  last  con- 
veyed. This  is  well  settled  law  in  this  state.  Sanford  v. 
MilU  46  Conn.,  42,  and  cases  cited.  The  two  other  tracte 
are  found  to  be  worth  $15,000.  The  plaintiff,  therefore, 
must  pay  his  own  mortgage  debt,  of  $1,454.33.  Should  it 
be  suggested  that  the  rule  we  have  stated  does  not  apply  to 
mortgages,  then  the  court  will  observe  that  the  mortgage 
title  to  the  salt  meadow  had  became  absolute  in  the  defend- 
ants before  the  plaintiff  took  his  quitclaim  from  Seeley  of 
the  other  two  tracts  and  before  he  became  the  owner  of  the 
Stevens  mortgage.  So  that  it  can  make  no  difference  in 
this  case  whether  the  mortgage  is  considered  a  conveyance 
under  the  rule  when  made,  or  when  the  equity  of  the  mort- 
gagor is  extinguished  and  the  title  becomes  absolute.  But 
the  court  below  says  the  plaintiff  would  be  allowed  to 
redeem  the  salt  meadow  if  he  were  seeking  to  do  that.  If 
so,  then  it  must  be  because  he  has  the  right  to  redeem,  and 
if  he  has  that  right,  then  he  must  have  acquired  it  from 
Seeley  by  his  mortgage  of  August  12th,  1874,  or  by  his 
quit-claim  of  January  21st,  1878.  But  after  his  deeds  to 
Hubbard,  Seeley  had  no  right  in  the  salt  meadow ;  most 
certainly  he  had  none  after  the  foreclosure.  The  deeds 
and  certificate  of  foreclosure  were  recorded.  So,  therefore, 
Seeley  could  neither  charge  by  mortgage  nor  grant  by  quit- 
claim any  right  in  the  salt  meadow.  For  "  it  is  a  common 
learning  in  the  law  that  a  man  cannot  grant  or  charge  that 
which  he  has  not." 

2.  The  court  below,  in  fixing  the  sum  for  which  the 
plaintiff  might  redeem  at  $256.75,  has  erred  in  its  figures 
and  calculations.  The  value  of  the  lands  mortgaged  to 
Alexander  Hubbard  to  secure  the  $11,600  is  made  a  princi- 
pal factor  in  the  calculation.  But  their  value  is  not  found 
by  the  committee  nor  any  facts  from  which  their  value  can 
be  ascertained.  No  evidence  was  offered  and  no  attempt 
made  to  find  their  value.  The  court  assumed  their  value 
to  be  $19,100,  and  based  its  calculations  upon  that  as  their 
yalue.     To  make  the  $19,100,  $7,500  was  added   to  the 
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tll,600.  We  suppose  this  $7,500  was  the  difference  whichr 
the  committee  found  between  the  value  of  all  the  lands, 
including  the  salt  meadow,  embraced  in  all  the  mortgages 
foreclosed  by  the  defendants,  $97,500,  and  the  amount  of 
all  the  mortgage  debts,  $90,000.  The  court  assumed  that 
this  $7,500  is  the  difference  between  the  value  of  the  lands 
mortgaged  to  Hubbard  by  the  two  deeds  and  the  mortgage 
debts,  $11,600,  and  must  also  necessarily  have  assumed  that 
the  value  of  the  other  lands  embraced  in  all  the  other  mort- 
gages was  precisely  equal  to  the  mortgage  debts  secured, 
$78,400.  There  are  no  facts  in  the  case  to  warrant  either 
assumption,  and  the  probabilities  are  altogether  that  neither 
of  them  is  true.  It  does  not  appear  that  the  salt  meadow- 
was  included  in  any  but  the  two  mortgages  to  Hubbard, 
nor  whether  the  "  certain  other  mortgages  "  which  were  iia 
eluded  in  his  foreclosure  were  given  to  him  or  not  origin- 
ally. But  even  if  $19,100  was  the  true  value  of  the  salt 
meadow  and  the  other  lands  embraced  in  the  two  mort- 
gages, still  the  rule  adopted  and  the  result  arrived  at  is 
erroneous.  The  court  seems  to  have  undertaken  arbitrarily 
to  adjust  some  supposed  equities  between  these  parties  as 
second  mortgagees.  The  principle  stated  in  Osbom  v.  Carr^ 
12  Conn.,  202,  203,  upon  which  the  court  relied,  has  no  ap- 
plication  to  this  case.  There  was  a  mortgage  of  two 
estates,  and  a  second  mortgage  of  one  of  them,  the  mortgagor 
retaining  his  equity  in  the  other.  There  the  question  of 
equity  was  between  the  second  mortgagee  and  the  mort- 
gagor. Here  the  question  is  between  two  second  mort- 
gagees. Three  tracts  are  mortgaged.  In  September,  1868, 
Hubbard  holds  Seeley's  note  for  $11,600,  and  mortgages 
upon  one  tract  and  upon  sevei-al  other  tracts  for  security. 
Hubbard  becomes  the  holder  and  owner  of  other  mortgages 
against  Seeley  upon  other  lands  amounting  to  $78,400.  In 
October,  1876,  the  defendants,  by  legal  proceedings,  extin- 
guished the  rights  of  Seeley  and  appropriated  all  the  lands 
covered  by  all  the  mortgages.  The  committee  finds  that 
the  value  of  all  the  lands  thus  appropriated  exceeded  the 
mortgage  debts  $7,500.    In  August,  1874,  the  plaintiff  has 
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Seeley's  note  for  $20,000  and  a  mortgage  upon  the  other 
two  tracts  for  security.    In  January,  1878,  the  plaintiff 
onder  a  conveyance  from  Seeley  of  his  equity,  appi-opriated 
the  two  tracts  covered  by  his  mortgage.     The  committee 
finds  that  the  value  of  the  two  tracts  was  $8,000  less  than 
tbe  mortgage  debt.    So  the  plaintiff  through  his  one  mort- 
gage lost  $8,000,  and  the  defendants  through  their  several 
mortgages  gained  $7,600,  and  the  court  orders  them  to  con- 
tribute from  their  gain  towards  making  up  his  loss.     In 
Osbom  V.   Carr  the  court  in  finding  the  amount  to  be 
charged  against  the  parties  respectively  confined  its  compu- 
tations strictly  to  the  lands  upon  which  there  was  a  com- 
mon burden.    No  regard  was  paid  to  the  value  of  the  lands 
mortgaged    to    Carr   and    Osborn  respectively  —  whether 
greater  or  less  than  the  mortgage  debts.     It  would  seem 
hardly  possible  they  could  have  been  exactly  alike  in  both 
cases.'    This  is  substantially  the  equitable  rule  applied  in 
tiiat  case,  and  applicable  to  this,  as  found  under  many 
different  forms  of  expression.     For  the  removal  of  a  com- 
mon burden  each  of  several  tracts  must  contribute  in  pro- 
portion to  its  value.     Here   is  an  incumbrance  on  three 
tracts.    It  should  be  raised  by  each  party  in  proportion  to 
the  benefit  which  he  will  receive  by  its  removal.     The  salt 
meadow,  the  defendants'  tract,  is  worth  $500 ;  the  plaintiff's 
two  tracts  are  worth  $15,000 ;  both  $15,500,  in  proportion 
of  1   to  31.     The  incumbrance  $1,454.33   divided   by  31 
gives  $46.91,  which  is  all  the  defendants  should  pay,  if  any- 
thing. 

tTl  B.  Curtis^  for  the  defendant  in  error. 

1.  The  court  below  estimated  our  mortgage  right  in  the 
salt  meadow  tract  on  the  basis  of  a  redemption.  Suppose 
the  Hubbards  held  the  first  mortgage  and  that  is  valued  at 
$11,600,  while  the  whole  value  of  the  mortgage  interest, 
including  the  salt  meadow  tract,  is  $19,100,  then  their 
interest  in  the  salt  meadow  tract  would  be  ^^jgg  of  $500, 
or  $303.66,  subject  to  the  deduction  of  the  mortgage  right 
of  Andreas  in  the  salt  meadow  tract,  (supposing  Andreas 
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to  hold  the  second  mortgage  on  it),  which  the  court  finds 
to  be  as  follows :  His  mortgage  is  $1,454.33,  and  the  whole 
value  of  the  land  mortgaged,  including  the  salt  meadow 
tract,  is  f  15,600;  then  Andreas's  interest  in  the  salt 
meadow  tract  would  be  iWoWo'  ^^  ^00»  ^'  $46.91.  This 
being  deducted  from  $303.66,  as  above  mentioned,  leaves 
$256.75,  which  Andreas  would  be  obliged  to  pay  the  Hub- 
bards  if  the  Hubbards  held  the  first  mortgage  and  com- 
pelled Andreas  to  redeem.  When  Andreas  had  redeemed 
the  value  of  the  mortgage  interest  which  he  would  bold  as 
security  for  the  Stevens  mortgage  of  $1,454.33,  the  differ- 
ence between  what  he  would  be  obliged  to  pay  to  the  Hub- 
bards, $246.75,  and  the  value  of  the  salt  meadow  tract, 
$500,  would  be  $243.25 ;  which  the  court  establishes  as  the 
value  of  Andreas's  mortgage  interest  in  the  premises  sought 
to  be  foreclosed.  The  difference  between  $303.66  and 
$46.91  being  $256.75,  this  sum  would  belong  to  the  mort- 
gagor, in  case  both  the  mortgages  of  Andreas  and  the  Hub- 
bards were  paid  out  of  a  sale  of  all  the  lands,  and  the  bal- 
ance of  $256.75  would  go  into  the  hands  of  Seeley  as  mort- 
gagor. But  under  a  strict  foreclosure  there  can  be  no  sale 
but  only  a  forfeiture,  and  the  question  arises,  to  whom  does 
this  mortgage  interest  of  $256.75  belong?  If  the  Hub- 
bards held  the  first  mortgage  it  would  be  forfeited  to  them, 
and  if  Andreas  held  the  first  mortgage  it  would  be  forfeited 
to  him,  and  he  would  be  entitled  to  have  it  paid.  But  the 
court  says  that  the  sum  of  $256.75  shall  be  still  further 
reduced  by  taking  said  sum  of  $256.75  from  the  value  of 
the  salt  meadow  tract  or  treating  the  mortgage  interest  of 
both  parties  as  though  Hubbard  held  the  first  mortgage  and 
as  if  Andreas  had  to  redeem  the  Hubbards'  interest  of 
$256.75;  leaving  Andreas's  mortgage  interest  in  the  land 
what  it  would  be  if  he  had  to  pay  the  Hubbards'  mortgage 
interest  of  $256.75,  viz :  the  difference  between  the  Hub- 
bards' interest  of  $256.75  and  $500,  or  $243.25,  as  the  sum 
secured  by  the  salt  meadow  tract  of  the  $1,454.33  mortgage. 
Or  in  other  words,  Andreas's  mortgage  security  on  the  salt 
meadow  tract  is  $243.25,  and  on  the  other  land  $1,211.08; 
making  the  amount  of  his  mortgage  $1,454.33. 
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2.  If  the  court  has  made  any  mistake  in  this  finding  it  is 
clearly  in  favor  of  the  defendants,  and  they  cannot  com- 
plain. Nor  can  it  be  said  that  the  sum  to  be  paid  by  the 
defendants  should  be  only  $46.91.  For  if  the  burden  to  be 
borne  by  the  salt  meadow  tract  is  $46.91  on  account  of 
Andreas's  mortgage,  and  $308.83  on  account  of  the  Hub- 
bards'  mprtgages,  then  there  is  a  balance  of  $256.75  which 
must  belong  to  some  one.  And  under  the  defendants' 
claim  it  would  be  the  child  of  nobody.  The  decree  in  the 
court  below  is  fully  sustained  by  the  case  of  Osbom  v.  (7arr, 
12  Conn.,  195 ;  see  also  1  Story  Eq.  Jur.,  §§  477,  478.  It 
will  be  seen  by  examining  the  finding  that  the  Hubbards 
have  the  whole  value  of  their  mortgage  secured  on  another 
tract  and  a  balance  of  $7,000  in  addition,  which  balance 
they  have  appropriated  by  foreclosure.  Why,  then,  should 
they  be  allowed  to  absorb  the  whole  salt  meadow  tract 
while  we  hold  the  first  mortgage  thereon  ?  Does  our  first 
mortgage  give  us  no  prior  right  whatever  ?  Have  we  no 
interest  in  the  salt  meadow  tract  ?  If  we  have,  then  what 
interest?  If  the  Hubbards  have  been  paid  fully  in  the 
appropriation  of  the  first  tract,  what  right  have  they  to 
redeem  the  second  unless  they  pay  the  full  value  of  it, 
$500? 

8.  It  is  claimed  that  the  Hubbards  as  mortgagees  stand 
in  the  same  relation  to  Andreas  that  they  would  have  done 
if  they  had  purchased  the  property  of  Seeley  under  a  cove- 
nant of  warranty.  Seeley  first  mortgaged  the  salt  meadow 
tract  to  Stevens,  together  with  the  tract  mortgaged  to 
Andreas.  Andreas  bought  or  obtained  title  to  the  latter 
tract  first  by  his  mortgage  from  Seeley  and  afterwards  by 
quit-claim  from  him.  He  also  purchased  at  the  same  time 
the  Stevens  mortgage  from  Lockwood  as  an  independent 
transaction.  The  three  acts  were  independent  of  each 
other.  Andreas  did  not  redeem  this  property  of  Lock- 
wood.  Let  us  further  examine  this  claim :  By  mortgaging 
to  Hubbard  Seeley  gave  notice  that  he  had  simply  mort- 
gaged this  property,  not  sold  it.  Now,  if  he  held  the 
equity  of  redemption  it  would  be  simply  a  presumption  in 
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law  that  he  would  redeem  the  mortgage  and  pay  the  mort- 
gage debt.  For  the  law  nowhere  presumes  that  a  mau  will 
fail  to  fulfill  his  obligations,  and  this  is.  all  the  notice  the 
law  would  give  under  the  claim  of  the  defendants.  Now, 
if  we  stand  in  the  place  of  Seelev  and  have  his  right  of 
redemption  and  are  afiFected  by  him  as  to  the  Hubbards' 
mortgages,  we  had  a  right  to  have  legal  notice  of  the  fore- 
closure by  the  Hubbards.  If  Seeley  by  his  mortgage  to 
Hubbard  placed  us  in  his  position,  which  would  be  as  to 
him  as  the  second  mortgagee,  or  the  same  as  mortgagor  to 
Hubbard,  then  when  our  mortgage  was  executed  on  the 
12th  day  of  August,  1874,  we  had  the  right  to  redeem  of 
Hubbard  through  the  Stevens  mortgage,  and  Hubbard  could 
not  cut  us  off  simply  by  foreclosing  Seeley,  for  we  had 
acquired  rights  by  our  mortgage  which  neither  Seeley  nor 
his  mortgagees  could  affect,  unless  his  mortgagee  made  us  a 
party  to  his  bill  for  a  foreclosure,  which  he  did  not.  Lyon 
V.  Sanford^  6  Conn.,  644. 

4.  But  are  we  to  stand  only  in  the  place  of  Seeley?  Do 
we  not  stand  in  the  place  of  Stevens,  the  first  mortgagee, 
as  well?  The  committee  finds  that  Rufus  Lockwood  sold 
and  conveyed  the  Stevens  mortgage  to  Andreas.  Could 
we  not  acquire  Stevens's  right  to  this  property  by  purchase, 
and,  if  we  did  so,  because  we  acquired  Seeley's  nominal 
equitable  interest  at  the  same  time,  would  that  bar  us  of  all 
the  rights  which  Stevens  had  or  which  Lockwood  had  as 
his  grantee?  Suppose  we  had  foreclosed  Seeley  without 
taking  a  quit-claim  deed  from  him,  would  this  have  forced 
us  to  occupy  Seeley's  place?  If  not,  simply  taking  a  quit- 
claim in  order  to  prevent  the  expense  and  trouble  of  a  fore- 
closure would  not  compel  us  to  stand  in  the  place  of 
Seeley.  We  do  not  redeem  the  Stevens  mortgage,  but  we 
buy  it  and  pay  for  it,  and  so  far  are  entitled  to  have  our 
rights  under  it  to  the  same  extent  as  Stevens  and  Lock- 
wood.  We  have  not  been  forced  to  redeem  it  and  there- 
fore are  not  claiming  our  right  under  our  equity  of  redemp- 
tion, but  w6  are  claiming  our  right  under  a  purchase  of  the 
mortgage,  which  could  be  no  more  affected  by  our  previous 
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mortgage  on  the  other  property  or  by  the  quit-claim  from 
Seeley  than  if  we  had  never  held  such  mortgage  or 
obtained  such  quit-claim. 

5.  This  case  is  clearly  distinguished  from  a  case  where  a 
purchaser  by  quit-claim  takes  solely  the  rights  of  the  mort- 
gagor and  is  foreclosed  and  compelled  to  pay  the  whole 
mortgage.  Under  a  foreclosure  in  the  latter  case  he  takes 
such  right  of  redemption  as  the  law  confers  upon  him.  In 
the  former  case  he  takes  such  rights  as  are  conferred  by  the 
terms  of  his  contract.  For  if  the  mortgagee  Lockwood 
did  agree  to  and  did  confer  on  Andreas  all  his  mortgage 
title  in  the  salt  meadow,  it  is  very  difficult  to  see  how  the 
court  can  take  away  from  Andreas  his  right  to  foreclose  the 
same  without  invalidating  the  contract  as  between  him  and 
Lockwood.  The  conveyance  of  the  mortgage  interest  of 
Lockwood  in  the  salt  meadow  tract  was  a  part  of  the  con- 
sideration of  the  purchase  and  assignment  of  the  mortgage 
by  Lockwood.  And  can  the  court  say  we  shall  not  have 
that  property  for  which  we  have  paid  a  full  price?  Besides 
it  would  be  grossly  inequitable  that  the  Hubbards  should 
obtain  from  Seeley  property  worth  $97,000,  being  $7,000 
more  than  the  whole  amount  of  their  mortgages,  while  we 
should  obtain  in  value  property  worth  only  f  15,000  in  satis- 
faction of  our  mortgages  of  $21,454.88,  or  $6,454.38  less 
than  our  indebtedness  from  Seeley. 

6.  It  is  very  clear  that  Lockwood  could  have  proceeded 
against  the  Hubbards  for  a  foreclosure  and  compelled  them 
to  pay  the  Stevens  mortgage.  In  that  event  they  would 
have  obtained  absolute  title  to  the  salt  meadow  tract,  as 
well  as  security  for  their  mortgage  on  the  other  property 
mortgaged  to  Andreas.  Suppose  that  after  their  fore- 
closure of  the  salt  meadow  tract  against  Seeley  and 
redemption  of  the  Stevens  mortgage  of  Lockwood,  they 
should  have  brought  their  petition  to  foreclose  Andreas; 
would  he  be  compelled  to  pay  the  whole  amount  of  the 
Stevens  mortgage  to  the  Hubbards  and  they  retain  the  salt 
meadow  besides?  This  is  the  necessary  result  of  the 
defendants'  claim ;  and  a  claim  more  inequitable  can  hardly 
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be  conceived  of.  The  court  below  in  arriving  at  its  conclu- 
sions chose  to  consider  us  as  in  the  condition  of  being 
obliged  to  redeem  the  Stevens  mortgage  of  the  Hubbards, 
after  they  had  been  foreclosed  by  Lockwood  and  paid  his 
mortgage,  and  after  they  had  foreclosed  Seeley,  and  by 
these  two  acts  had  acquired  an  absolute  title  to  the  salt 
meadow  tract ;  and  treated  a  portion  of  that  mortgage  -as 
having  been  paid  by.  the  appropriation  of  the  salt  meadow 
tract.  We  submit  that  a  ruling  so  favorable  to  the  defend- 
ants should  not  be  complained  of  by  them. 

Pabk,  C.  J.  This  case  presents  a  nice  question  of 
equity  law,  and  one  somewhat  difficult  of  solution. 

Albert  Seeley  in  1857  mortgaged  to  Heth  Stevens  three 
pieces  of  land  to  secure  a  note  of  one  thousand  dollars. 
One  of  these  pieces,  the  only  one  as  to  which  the  question 
in  the  case  arises,  was  called  the  salt  meadow;  the  other 
two  pieces  we  will  call  A  and  B.  The  plaintiff  has  become 
vested  with  all  the  interest  of  Stevens  in  this  mortgage  and 
its  security. 

In  1866  Seeley  mortgaged  to  Alexander  Hubbard  the  lot 
known  as  the  salt  meadow,  and  several  other  parcels  of 
land  not  included  in  the  Stevens  mortgage,  to  secure  a  note 
of  eight  thousand  dollars;  and  in  1868  made  a  second 
mortgage  of  the  same  real  estate  to  secure  two  other  notes 
of  twenty-six  hundred  and  one  thousand  dollars.  These 
two  mortgages  may  for  convenience  be  spoken  of  as  one 
mortgage  for  eleven  thousand  six  hundred  dollars. 

The  only  conflict  between  the  Stevens  mortgage  and  that 
of  Hubbard  is  in  their  both  covering  the  salt  meadow. 
Until  further  facts  came  in  to  affect  the  case  Hubbard 
could  not  have  redeemed  the  salt  meadow  without  paying 
the  whole  of  the  Stevens  mortgage,  as  the  holder  of  that 
mortgage  was  not  bound  to  submit  to  an  apportionment. 
Upon  such' redemption  Hubbard  would  have  become  owner 
of  the  whole  Stevens  mortgage,  and  could  then  have  fore- 
closed Seeley  the  mortgagor,  or  any  other  person  holding 
the  equity  of  redemption  in  A  and  -B,  if  they  had  not  paid 
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such  portion  of  the  mortgage  debt  as  the  court  should  find 
to  be  proper  upon  a  just  apportionment.  Gibson  v.  Ore- 
hore,  5  Pick.,  152 ;  Allen  v.  Clark^  17  Pick.,  47 ;  Chase  v. 
Woodbury,  6  Cush.,  146 ;  Smith  v.  Kelley,  27  Maine,  287 ; 
TilUnghast  v.  Frye,  1  R.  Isl.,  58 ;  Lyon  v.  Bobbins,  45  Conn., 
518 ;  2  Jones  on  Mortgages,  §  1072. 

But  there  are  further  facts  in  the  case,  the  effect  of  which 
is  to  be  considered.  Seeley  in  1874  made  a  mortgage  to  the 
petitioner,  Andreas,  (who  had  not  then  become  the  owner 
of  the  Stevens  mortgage,)  of  the  two  lots  A  and  B,  to 
secure  a  note  of  $20,000.  This  presented  the  case  of  a 
prior  mortgage  covering  three  pieces  of  land,  and  of  a  later 
mortgage  covering  only  two  of  them,  and  if  Stevens  and 
Andreas  had  been  the  only  parties  interested  as  mortgagees, 
Andreas  would  have  had  the  right  to  require  that  the  whole 
of  the  salt  meadow,  (not  included  in  his  mortgage,)  should 
be  applied  first  to  the  prior  mortgage,  so  as  to  leave  as  much 
as  possible  of  A  and  B  for  his  own  security,  the  whole  secu- 
rity being  inadequate  to  the  payment  of  both  debts  in  full. 
The  rule  as  one  of  equity  is  well  settled,  and  is  easy  of 
application  where  mortgaged  property  is  sold  on  foreclosure, 
as  is  done  in  most  of  our  sister  states,  but  the  same  result 
would  be  reached  more  circuitously  under  our  own  law. 
Delaware  ^  Hudson  Canal  Co.^s  Appeal,  88  Penn.  St.,  516 ; 
1  Billiard  on  Mortgages,  ch.  18,  §  69. 

This  we  say  would  be  the  equitable  right  of  Andreas  if 
he  and  the  holder  of  the  Stevens  mortgage  were  the  only 
parties  interested  as  mortgagees.  But  here  comes  in  the 
further  fact  that  Hubbard  had  already  (in  1866,  eight  years 
before,)  taken  his  mortgage  upon  the  salt  meadow  and  sev- 
eral other  parcels  of  land  not  included  in  the  Stevens  mort- 
gage. We  find  therefore  that  when  Andreas  would  crowd 
the  Stevens  mortgage  over  upon  the  salt  meadow,  so  as  to 
leave  for  his  own  mortgage  as  much  as  possible  of  the  lots 
A  and  B,  that  mortgage  encounters  another  mortgage  rest- 
ing on  the  salt  meadow,  that  is,  the  Hubbard  mortgage ;  and 
that  too  a  mortgage  which  is  prior  in  date  and  of  course  in 
right  to  his  own,  Andreas's,  mortgage.    Andreas  has  now 
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become  the  owner  of  the  Stevens  mortgage,  but  we  do  not 
see  that  that  fact  affects  the  application  of  the  principle 
involved.  So  long  as  he  was  not  the  owner  of  that  mort- 
gage it  was  a  question  of  how  far  he  could  crowd  that 
mortgage  over  upon  the  salt  meadow.  Since  he  has  become 
the  owner  of  it  the  question  is  how  far  he  can  carry  that 
mortgage  over  upon  the  salt  meadow,  and  thus  protect  his 
later  mortgage  on  A  and  B,  It  is  merely  the  same  question 
in  another  form.  This  is  a  question  of  much  interest  and 
of  some  difficulty.  We  will  postpone  its  consideration  for 
the  purpose  of  considering  another  that  grows  out  of  this 
relation  of  the  mortgages. 

The  petitioner  contends  that  as  a  holder  of  the  second 
mortgage  on  A  and  B  he  had  acquired  such  an  equitable 
interest'  in  the  salt  meadow  as  gave  him  a  right  in  some 
way  to  reach  it,  and  if  in  no  other  way  by  redeeming  the 
Hubbard  mortgage  pro  tanto  ;  and  that,  as  he  was  not  made 
a  party  respondent  to  the  Hubbard  foreclosure  this  right  of 
redemption  has  not  been  cut  off;  and  he  cites  Lyon  v.  Saw- 
ford^  5  Conn.,  644,  to  the  point  that  every  party  having  an 
equitable  interest  in  mortgaged  property  has  a  right  of 
redemption,  and  must  be  made  a  party  to  a  bill  for  the  fore- 
closure of  the  mortgage. 

But,  in  the  first  place,  it  is  very  doubtful  whether  an 
interest  so  remote  and  uncertain  as  this  can  be  regarded  as 
an  equity.  It  is  rather  like  those  cases,  of  which  there  are 
many,  where  a  court  of  equity  will,  on  a  state  of  facts  that 
makes  it  equitable,  establish  in  a  party's  favor  an  equity 
which  had  no  existence  before.  An  illustration  of  this  is 
to  be  found  in  Jone%  v.  Quinnipiac  Bank^  29  Conn.,  25, 
where  it  is  held  that  security  given  to  an  endorser  for  his 
personal  protection  does  not  draw  to  itself  any  equitable 
interest  on  the  part  of  the  creditor ;  so  that,  if  the  endorser 
parts  with  the  security  he  has  done  no  wrong  to  the  credi- 
tor, but  only  what  he  had  a  right  to  do ;  but  that  if  the 
endorser  becomes  insolvent  and  the  creditor  has  no  other 
means  of  collecting  the  debt,  he  may  go  into  equity  and 
obtain  a  decree  establishing  in  his  favor  an  equitable  right 
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to  the  security  given  the  endorser.  But  this  equitable 
right  when  thus  established  takes  date  from  that  time,  and 
is  of  course  subject  to  all  then  existing  rights  in  other  par- 
ties, so  that  if  the  security  has  been  released,  or  sold,  or 
encumbered  in  the  meantime,  the  creditor's  equity  is  post- 
poned to  the  rights  so  created.  In  the  present  case  the 
right  of  redemption  in  Andreas,  if  a  court  of  equity  should 
think  it  a  proper  case  for  the  establishment  of  such  an 
equity  in  his  favor,  would  be  founded  wholly  on  a  circum- 
stance not  disclosed  by  the  public  records,  and  not  to  be 
presumed,  namely,  that  the  lots  A  and  B  were  insufficient 
to  secure  his  debt,  and  that  it  was  necessary  for  him  on  that 
account  to  resort  to  salt  meadow.  It  would  therefore  be  a 
case  where  the  court,  in  the  peculiar  circumstances,  holds  it 
equitable  that  he  should  have  this  right  of  redemption,  and 
not  a  case  where  he  had  from  the  iirst  a  fixed  equity.  This 
being  so,  he  would  take  that  equity  subject  to  all  rights 
existing  at  the  time  he  brought  his  petition.  But  before  he 
brought  his  petition  the  Hubbard  mortgage  had  been  fore- 
closed and  the  title  had  become  absolute  in  the  present 
defendants. 

Upon  the  question  whether  Hubbard  in  taking  his  fore- 
closure was  bound  to  make  Andreas  a  party  respondent, 
because  of  his  remote  and  possible  right  to  redeem,  it  is  to 
be  considered  that  there  may  always  be  parties  who  by  some 
extraneous  facts,  not  shown  by  the  public  records,  may  be 
entitled  to  equitable  aid  in  establishing  a  right  to  redeem. 
If  we  go  outside  of  those  whose  right  is  manifest  upon  the 
public  records,  there  is  no  knowing  where  one  may  stop. 
The  mortgage  of  Andreas  in  this  case  did  not  touch  this 
property,  but  only  had  a  right  in  certain  circumstances  to 
crowd  over  a  prior  mortgage  upon  it.    There  might  also  be 
some  other  mortgage  resting  on  some  other  piece  of  land 
covered  by  the  Andreas  mortgage  and  which  had  certain 
equitable  rights  with  regard  to  that  mortgage;  and  still 
another,  more  remote,  which  pressed  in  the  same  way  on 
the  mortgage  last  mentioned ;  all  having  a  remote,  but  yet 
an  equitable  interest  in  the  application  of  the  salt  meadow 
lot.    If  Hubbard  in  looking  up  the  parties  whom  he  was  to 
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foreclose  would  be  bound  to  ascertain  the  rights  of  all  these 
remote  and  still  remoter  parties,  it  would  seem  impossible 
to  secure  a  final  and  sure  foreclosure  in  such  a  case.     In 
Osbom  V.  Carr^  12  Conn.,  195,  it  is  held  that  a  party  pur- 
chasing is  not  bound  to  search  the  records  of  another  town 
for  lands  that  may  have  been  mortgaged  with  a  lot  in  a  par- 
ticular town,  to  see  whether  any  such  conveyunce  has  been 
made  of  the  former  land  as  would  throw  a  special  burden 
upon  the  latter.     But  in  Stmt  v.  Mansfield^  31  Conn.,  488, 
it  is  held  that  a  purchaser  of  a  piece  of  land  mortgaged 
with  others  is  bound  to  take  notice  from  the  public  records 
that  a  conveyance  of  that  other  land  has  been  made  which 
throws  the  burden  of  the  mortgage  on  the  land  he  is  pur- 
chasing.    Upon  that  principle,  if  Hubbard  had  been  bujring 
the  salt  meadow  he  would  have  been  bound  to  take  notice 
that  Andreas  had  a  mortgage  of  A  and  B  which  threw  the 
Stevens  mortgage  over  upon  the  salt  meadow.    But  does 
the  same  rule  apply  to  a  mortgagee  who  already  has  his 
mortgage  title,  and  compel  him  to  notice  the  same  convey- 
ance ?    We  think  it  does  not,  and  for  the  reason  that  no 
conveyance,  made  after  he  has  taken  his  mortgage,  can 
increase  the  incumbrance  that  lies  on  the  property  above 
his  own.    The  right  of  Andreas  here,  regarded  as  a  right 
of  redemption,  comes  in  after,  and  subject  to,  the  right  of 
Hubbard,  and  approaches  the  land  in  question  in  a  manner 
entirely  indirect  and  consequential,  and  by  reason  wholly  of 
facts  not  disclosed  by  the  records  and  which  may  not  exist. 
He  could  at  any  time  have  gone  into  a  court  of  equity  and 
had  his  equity  established  by  a  decree.     Or  he  could  have 
given  notice  to  the  owners  of  the  Hubbard  mortgage  of  his 
claim  to  such  an  equity.     In  the  absence  of  anything  on 
the  public  records  which  gave  notice  of  the  facts  on  which 
his  claim  is  based,  and  of  all  proceedings  on  his  part  to 
secure  his  possible  rights,  we  can  not  regard  the  owners  of 
the  Hubbard  mortgage  as  bound  to  take  notice  of  his  equity 
and  make  him  a  party  to  their  bill  of  foreclosure. 

But,  even  if  this  were  not  so,  there  is  a  consideration 
which  practically  disposes  of  this  question.  The  plaintiff 
claims  this  right  of  redemption  as  a  right  to  redeem  the 
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salt  meadow,  by  itself,  paying  the  defendants  only  a  pro- 
portionate share  of  their  mortgage  debt.  But  it  is  a  well- 
settled  principle,  as  we  have  already  seen,  that  a  party 
having  a  second  mortgage  upon  a  part  of  lands  covered  by 
a  first  mortgage,  can  redeem  only  by  paying  the  whole  mort- 
gage debt.  Here  the  whole  amount  of  the  defendants' 
incumbrances  on  the  property  mortgaged  to  them  is  found 
to  be  $90,000,  and  the  whole  property  worth  $97,500.  Now 
on  what  ground  could  the  plaintiflf  claim  to  redeem  the  salt 
meadow  on  paying  a  small  fraction  of  this  incumbrance  ?  So 
far  as  we  can  see,  it  is  on  the  ground  that  the  defendants 
have  foreclosed  their  entire  mortgage  interest  in  all  the 
lands.  But  if  the  plaintiffs  supposed  right  of  redemption 
is  not  barred  by  reason  of  his  not  having  been  made  a  party 
to  the  foreclosure,  then  the  foreclosure  fails  as  to  him 
wholly,  and  not  merely  as  to  the  salt  meadow;  and  his 
right  of  redemption,  and  his  duty  in  the  exercise  of  that 
right,  remain  precisely  what  they  would  have  been  if  no 
foreclosure  had  been  brought.  Now  he  does  not  offer  to 
pay  the  whole  $90,000  debt;  it  would  be  idle  to  pass  a 
decree  giving  him  the  right  to  redeem  on  making  such  a 
payment.  Indeed  we  may  assume  that  there  would  be  no 
need  of  coming  into  a  court  of  equity  to  get  such  a  right ; 
the  defendants  would  probably  be  only  too  glad  to  assent 
to  such  a  redemption.  A  debt  of  $90,000  secured  by  prop- 
erty of  the  value  of  $97,600,  is  not  so  well  secured  but  that 
it  may  safely  be  assumed  that  the  creditor  would  much 
rather  have  his  money  than  to  take  his  chance  with  the 
security.  The  accumulating  interest  on  such  a  sum  would, 
even  if  the  real  estate  security  was  fairly  productive,  very 
soon  consume  all  the  excess  of  value  in  the  security. 

We  therefore  lay  out  of  the  case  all  consideration  of  the 
right  of  the  plaintiff  to  approach  the  salt  meadow  through 
any  equity  of  redemption. 

We  come  back  therefore  to  the  question,  the  considera- 
tion of  which  we  postponed,  whether  the  plaintiff,  as  owner 
of  the  Stevens  mortgage,  may,  for  his  protection  as  a  second 
mortgagee,  reach  over  and  appropriate  to  himself  the  whole 
or  any  part  of  the  salt  meadow. 
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He  claims  that  he  can,  on  the  ground  that  the  security- 
held  by  the  defendants  for  their  entire  debt  of  $90,000  is  of 
the  value  of  $97,500,  leaving  a  surplus  in  their  hands  of 
$7,500 — ^while  the  salt  meadow  is  found  to  be  worth  only 
$500 ;  so  that  they  are  paid  in  full,  and  more  than  paid, 
without  touching  the  salt  meadow. 

This  claim  is  not  without  plausibility,  and  perhaps  not 
wholly  free  from  difficulty.  There  would  seem  to  be  a  cer- 
tain degree  of  justice  in  it.  We  think  however  that  when 
the  Hubbard  mortgage  was  foreclosed,  and  the  mortgage 
title  became  absolute  by  the  failure  of  all  parties  interested 
to  redeem,  the  question  of  the  value  of  the  premises  above 
the  debt  was  foreclosed  with  the  rest.  That  value  could 
have  been  enquired  into  for  the  purpose  of  ascertaining 
whether  it  was  suflBcient  to  pay  and  consequently  did  pay 
and  extinguish  the  debt ;  but  if  a  foreclosing  creditor  gets 
more  than  enough  to  satisfy  his  debt  it  is  the  debtor's  loss 
and  his  gain.  The  debtor  and  those  who  held  s under  him 
have  had  their  day  in  court  and  can  not  have  another. 
There  must  be  a  quieting  of  the  title  somewhere  and  an 
end  of  controversy  over  the  whole  matter ;  and  that  end  is 
reached  when  the  last  day  of  redemption  has  gone  by  and 
no  party  has  redeemed.  We  think  therefore  that  this  excess 
of  value  must  be  wholly  laid  out  of  the  case. 

When  therefore  the  plaintiflF,  standing  on  the  Stevens 
mortgage,  endeavors  to  crowd  the  Hubbard  mortgage  off 
from  the  salt  meadow,  it  encounters  a  fixed  and  not  a 
yielding  barrier ;  a  line  clearly  dra^vn  over  which  it  can  not 
pass ;  a  title  absolute  and  impregnable,  subject  only  to  such 
portion  of  the  Stevens  mortgage  as  may  be  regarded  as 
equitably  resting  upon  it.  If  it  were  not  so  it  is  not  easy 
to  see  why  the  plaintiff  might  not  take  the  whole  of  the 
salt  meadow,  and  not  a  mere  fraction  of  it,  as  the  fact  of  the 
defendants  being  overpaid,  if  a  reason  for  their  yielding 
anything,  would  be  a  reason  for  their  being  required  to  give 
up  the  whole,  since  the  whole  might  be  taken  from^  them 
and  still  leave  their  debt  paid. 

The  case  then  becomes  simply  a  question  of  appoition- 
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ment  between  the  defendants  as  owners  of  the  salt  meadow, 
and  the  plaintiff  as  owner  of  the  Stevens  mortgage.  Every 
other  fact  may  be  laid  out  of  the  case. 

It  is  very  clear  that  if  the  Stevens  mortgage  stood  by 
itself,  with  the  equity  of  redemption  in  another  party,  the 
defendants  could  not  redeem  the  salt  meadow  by  paying  an 
apportioned  part  of  the  Stevens  mortgage.    The  principle 
we  have  before  referred  to  would  compel  them  to  pay  the 
whole  of  it.     But  the  plaintiff  is  now  the  owner  of  that 
mortgage,  of  his  own  original  second  mortgage,  and  of  the 
equity  of  redemption  in  the  lots  A  and  B.    The  equity  of 
redemption  and  the  mortgage  interest  thus  became  merged. 
It  is  true  that  those  interests  could  have  been  kept  distinct 
if  the  plaintiff  had  chosen  to  keep  them  so,  and  would  have 
been  so  regarded  in  equity  if  it  was  clearly  his  interest  and 
^desire  to  keep  them  so.     But  this  question  is  disposed  of  by 
Hud  petitioner's  own  action  in  seeking  a  foreclosure  of  the 
fialt  meadow  by  itself  and  asking  only  for  an  apportioned 
paxt  of  the  mortgage  debt.     A  first  mortgagee  can  never  be 
requined  to  submit  to  an  apportionment  of  his  debt,  but  can 
ifclways  have  one  where  he  consents  to  or  requests  it,  the  rule 
that  requires  an  entire  redemption  being  founded  wholly  on 
his  rights  in  the  matter.     We  have  then  a  simple  case  of  an 
apportionment  of  a  mortgage  debt  between  two  parties 
who  stand  in  the  relation  of  first  mortgagee  of  several 
tracts  of  land,  and  owner,  subject  to  the  mortgage,  of  one 
of  .the  tracts,  with  the  first  mortgagee  assenting  to   the 
apportionment  and  the  rights  of  no  other  parties  interven- 
ing.    What  is  the  rule*  of  apportionment  in  such  a  case  ? 
It  is  clearly  that  of   applying  the  security  to  the   debt 
according  to  its  value.     Here  the  whole  land  covered  by 
the  Stevens  mortgage  is  found  to  be  of  the  value  of  $15,500; 
the  salt  meadow  lot  of   the  value    of   $500;    the    debt 
$1,454.83.     The   problem   is  wholly  one   of   mathematics. 
As  the  value  of  the  whole,  ($15,500,)  is  to  the  value  of  the 
salt  meadow,  ($500,)  so  is  the  whole  debt,  ($1,454.33,)  to 
the  fraction  of  the  debt  which  is  to  be  set  to  the   salt 
meadow.     That  amount  is  $46.91;  and  this  is  the  amount 
which  the  defendants  should  be  required  to  pay  on  redemp- 
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tion,  with  interest  from  the  date  of  the  committee's  report, 
December  16th,  1881.  The  rule  here  applied  is  a  universal 
one,  and  will  be  found  to  work  no  wrong  to  the  prior  mort- 
gagee even  where  the  security  is  unequal  to  the  debt,  since 
the  sum  set  to  the  particular  part  to  be  redeemed  will  be 
found  in  that  case  to  be  greater  than  the  value  of  that  part 
of  the  security. 

The  case  of  Osbom  v.  (7arr,  before  referred  to,  has  been 
cited  by  both  parties  as  having  a  bearing  upon  the  present 
case.  That  case  was  one  of  great  complication  and  involved 
a  discussion  of  some  of  the  principles  which  we  have  applied 
in  the  present  case,  but  the  facts  in  the  two  cases  have  too 
little  similarity  to  enable  us  to  reason  from  one  to  the  other. 

We  have  spoken  of  the  incumbrances  on  the  property 
held  by  the  defendants  as  amounting  to  $90,000.  This  fact 
is  found  only  in  general  terms  in  the  report  of  the  commit- 
tee, and  we  have  no  means  of  knowing  when  the  other 
mortgages  constituting  this  incumbrance  were  given.  The 
finding  is  in  these  words:  "The  premises  of  which  the 
defendants  obtained  title  by  foreclosure,  exclusive  of  the 
salt  meadow,  were  worth,  at  the  time  they  obtained  title  to 
them  the  sum  of  $97,000,  and  the  claims  for  which  they 
held  this  property  as  security  amounted  to  $90,000."  As 
the  foreclosure  was  obtained  in  1876,  and  the  plaintiff  had 
obtained  his  mortgage  on  the  lots  A  and  B  only  two  years 
before,  it  is  reasonable  to  suppose  that  this  indebtedness  had 
accrued  and  the  security  had  been  obtained  upon  it  before 
he  took  that  mortgage.  At  any  rate  in  the  absence  of  any 
direct  finding  on  the  subject  we  can  not  assume  the  contrary. 
It  is  perhaps,  in  the  circumstances,  a  matter  of  no  impor- 
tance. K  the  Hubbard  mortgage  which  the  plaintiff  would 
have  to  redeem  is  to  be  regarded  as  only  $11,600  instead  of 
$90,000,  yet  it  is  manifest  that  the  lands,  if  redeemed  from 
that  mortgage,  would  still  be  subject  to  the  rest  of  the 
$90,000  incumbrance,  making  a  final  redemption  of  the 
whole  property  necessary. 
There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME  COUET  OF  EREOES. 

HELD  AT  NEW  HAVEN  FOR  THE  COUNTY  OF 
NEW  HAVEN, 

ON   THE   FIRST  TUESDAY  OP  DECEMBER,  1882. 

Present, 
Park,  C.  J.,  Carpenter,  Pardee  and  Granger,  Js. 


Jonathan   W.    Pond    vs.    Frank   H.    Cummins    and 

ANOTHER. 

Where  a  person  carries  on  business  as  an  agent  or  servant  of  another  and 
is  to  receive  a  certain  share  of  the  profits  merely  as  compensation  for  his 
services,  he  does  not  thereby  become  in  law  a  partner. 

Where  an  officer  who  has  taken  a  receipt  for  property  attached  has  ceased 
to  be  accountable  for  it  to  the  attaching  creditor,  and  is  not  accountable 
to  the  owner,  he  can  not  recover  upon  the  receipt  given  for  it. 

Suit  on  a  bond  given  by  the  defendants  for  property 
attached ;  brought  to  the  Court  of  Common  Pleas  and  tried, 
on  a  general  denial,  before  Torrance^  J.  The  following  facts 
were  found  by  the  court : — 

On  or  about  February  10th,  1881,  the  defendant  Cummins 
applied  to  the  defendant  Bryan  for  assistance  in  money  to 
enable  him  to  start  in  business.  Prior  to  that  time  Cum- 
mins and  his  brother,  as  co-partners,  had  been  engaged  in 
the  saddlery  and  harness  business  in  New  Haven.  They 
had  failed  in  business,  and  in  the  early  part  of  1881,  and 
prior  to  February  10th,  1881,  made  an  assignment  in  insol- 
vency. Cummins  had  been  in  business  in  New  Haven  for 
more  than  twenty  years,  near  by  the  store  of  Bryan,  and 
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was  on  very  friendly  relations  with  him.  At  the  time  of 
this  application  Cummins  was  poor  and  had  little  or  no 
property,  and  was  dependent  on  his  daily  labor  at  his  trade 
as  a  harness  maker  for  support.  The  condition  of  his 
affairs  was  well  known  to  Bryan,  and  the  latter  was  willing 
to  assist  him,  provided  he  could  do  so  without  inteiferenoe 
from  the  then  creditors  of  Cummins. 

He  ascertained  how  much  it  would  take  to  start  business 
in  a  small  way  and  agreed  with  Cummins  to  advance  $700 
for  that  purpose.  The  business  was  to  be  carried  on  by 
Cummins  as  the  agent  of  Bryan.  The  time  during  which 
such  agency  was  to  continue  was  not  fixed.  Cummins  was 
to  rent  a  small  store  as  agent  of  Bryan,  and  to  stock  the 
same  with  goods  and  material  necessary  in  the  saddlery  and 
harness  business,  and  was  to  work  at  his  trade  of  harness 
maker  in  the  shop  and  to  make  up  goods  in  that  line  of 
business  for  sale.  He  was  to  keep  books  of  account  as  such 
agent  and  to  manage  the  entire  business.  He  was  to  get 
nothing  on  credit,  but  was  to  pay  cash  for  all  things  required 
by  him  in  the  business.  The  stock  of  goods  and  material 
to  be  purchased  with  the  money  so  to  be  advanced  was  to 
be  at  all  times,  kept  full.  Cummins  was  to  have  one-half  of 
the  net  profits  of  the  business,  and  the  other  half  was  to  be 
paid  over  to  Bryan.  On  the  10th  of  February,  1881,  Bryan 
let  Cummins  have  the  $700,  and  within  a  short  time  after 
Cummins,  as  his  agent,  hired  a  small  store  in  New  Haven 
and  bought  goods  and  material  necessary  for  the  carrying 
on  of  the  saddlery  and  hardware  business,  and  opened  the 
store  and  commenced  business  therein  as  such  agent  about 
the  8d  day  of  March,  1881.  From  that  time  until  the  5th 
day  of  April,  1881,  when  the  attachment  hereinafter  stated 
was  made,  the  business  was  conducted  in  all  respects 
according  to  the  agreement  between  Bryan  and  Cummins. 

There  was  no  written  agreement  between  them,  and  no 
written  entry  or  memorandum  thereof  was  at  any  time 
made.  Bryan's  name  nowhere  appeared  on  the  books,  but 
they  were  kept  in  the  name  of  "  F.  H.  Cummins,  agent." 
No  profit  and  loss  account  was  kept.    Cummins  was  a 
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harness  and  saddle  maker  by  trade,  and  during  the  time 
made  up  some  of  the  material  by  him  purchased  with  the 
money  of  Bryan  into  harnesses  and  other  articles  in  that 
line  of  business.  The  labor  also  of  men  employed  by  him 
as  agent  went  into  the  manufactured  articles. 

Some  of  the  goods  so  made  up  by  him  were  attached  by 
the  plaintiff  on  the  5th  of  April,  1881,  and  were  receipted 
for  by  the  defendants.  It  did  not  appear  from  the  testimony 
what  goods  so  attached  were  so  made  up,  nor  how  much  of 
Cummins's  labor  went  into  the  goods. 

No  evidence  was  offered  to  show  that  any  profits  had  been 
made  in  the  business  or  divided  between  Cummins  and 
Bryan. 

The  attachment  of  the  goods  was  made  in  a  suit  in  favor 
of  one  Matthewman,  against  the  defendants  and  another,  as 
the  goods  of  Bryan  or  of  Cummins.  The  defendants 
receipted  to  the  plaintiff  therefor. 

In  the  suit  in  which  the  goods  were  attached  judgment 
was  rendered  against  Cummins  and  in  favor  of  Bryan  for 
his  costs. 

On  the  above  facts  the  plaintiff  claimed,  and  asked  the 
court  to  rule,  that  the  defendant  Cummins  had  an  interest 
in  the  goods  which  was  subject  to  attachment  for  his 
debts,  and  that  it  was  the  duty  of  the  receiptsmen  to  turn 
over  the  property  to  the  plaintiff,  that  he  might  sell  said 
interest  on  the  execution,  and  that,  not  having  done  so, 
they  were  liable. 

But  the  court  ruled  that  the  property  belonged  to  Bryan, 
that  Cummins  had  no  interest  in  it,  and  that  the  receipts- 
men  were  not  bound  to  return  it  to  the  plaintiff;  and 
rendered  judgment  for  the  defendants  to  recover  their  costs. 
The  plaintiff  appealed  to  this  court. 

T.  H.  RtLssell^  with  whom  was  0.  B.  Matthetoman^  for  the 
plaintiff. 

W.  A.  Wrightj  for  the  defendants. 
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Carpenter,  J.  This  is  an  action  by  an  officer  on  a 
receipt  given  for  property  attached.  It  was  attached  as  the 
property  of  Cummins.  The  court  found  that  it  belonged 
to  Bryan  and  rendered  judgment  for  the  defendants.  The 
plaintiff  appealed. 

The  claim  is  that  Cummins  had  an  interest  in  the  property 
as  a  partner  which  was  attachable.  The  claim  is  made  upon 
the  following  facts : — Bryan  furnished  capital  for  carrying 
on  the  saddle  and  harness  business.  The  business  was  to 
be  carried  on  by  Cummins,  and  in  his  name  as  agent  for 
Bryan,  and  he  was  to  receive  one  half  of  the  profits.  In 
about  one  month  after  the  business  commenced  the  property  ^ 
was  attached.  It  is  very  clear  that  Cummins  was  not  a 
partner.  He  furnished  no  part  of  the  capital  and  owned  no 
part  of  the  stock  in  trade.  He  was  not  interested  as  a 
principal  trader,  his  character  was  that  of  an  agent  or 
servant  of  Bryan,  and  the  fair  import  of  the  finding  is  that 
he  received  one  half  of  the  profits,  not  as  profits,  but  merely 
as  compensation  for  his  services  as  such  servant  or  agent. 
it  is  elementary  law  that  such  an  arrangement  does  not, 
either  in  law  or  in  fact,  constitute  him  a  partner. 

Another  ground  of  error  is,  that  the  defendants,  having 
agreed  in  writing  to  return  the  property,  are  bound  to  do 
so,  and  that  their  failure  to  do  so  is  a  breach  of  the  contract 
for  which  the  plaintiff  may  recover.  But  this  court  has 
held  on  several  occasions  that  where  the  defence  shows  that 
an  officer  is  not  accountable  for  the  property  to  the  attach- 
ing creditor,  nor  to  the  owner,  he  cannot  recover.  Clark  v. 
Q-aylordj  24  Conn.,  484 ;  Dayton  v.  Merritt^  83  Conn.,  184 ; 
Pond  V.  Cooke^  45  Conn.,  126.  It  appearing  in  this  case 
that  the  defendant  Bryan  is  the  sole  owner  of  the  property, 
there  is  a  complete  defence  to  the  action. 

There  is' no  error. 

In  this  opinion  the  other  judges  concurred. 
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Fbakk  H,  Whittemobb  v.  Cecil  L.  Smith. 

Certain  premises  were  leased  in  writing  to  2>  for  one  year  with  the  privi- 
lege of  five,  the  lease  not  being  recorded.  2>  elected  to  occupy  for 
five  years.  During  the  second  year  the  plaintiif  purchased  tlvs  premises, 
and  repeatedly  afterwards  accepted  from  D  the  rent  provided  for  by  the 
lease.  In  a  suit  brought  by  the  plaintiff  before  the  expiration  of  the 
term  for  the  possession  of  the  premises,  it  was  held  that  evidence  was 
admissible  against  the  plaintiff  that  he  knew  of  the  existence  of  the 
written  lease  and  of  its  terms. 

The  act  of  1882,  (Session  Laws,  1882,  p.  145,)  provides  that  whenever  in  a 
^  trial  a  ruling  is  made  as  to  evidence  objected  to,  a  statement  of  the  ques- 
tion if  excluded,  and  of  the  question  and  answer  if  admitted,  and  of  the 
ruling  of  the  court,  shall,  if  moved  for,  be  forthwith  made  in  writing 
and  certified  by  the  judge  and  become  part  of  the  record;  and  that  un- 
less such  motion  shall  be  made  all  objection  to  the  ruling  shall  be  con- 
sidered as  waived.  Held,  that  the  party  against  whom  the  ruling  is 
made  has  a  right  to  insist,  unless  in  some  very  special  case,  that  all  pro- 
ceedings shall  be  suspended  until  the  written  statement  of  the  ruling  has 
been  made  and  certified  by  the  judge. 

Civil  action  to  recover  possession  of  real  estate,  with 
rents  and  profits ;  brought  to  the  City  Court  of  the  city  of 
New  Haven,  and  tried  to  the  jury  on  the  general  issue 
before  Sheldon^  J.  Verdict  for  the  plaintiff,  and  appeal  to 
this  court  by  the  defendant.  The  case  is  sufficiently  stated 
in  the  opinion. 

J.  Ttviss  and  JE.  P.  Arvine^  for  the  appellant. 

S,  R.  SuUy  with  whom  was  G.  A.  Tylevy  for  the  appellee. 

Gbangbb,  J.  The  complaint  demands  possession  of 
the  premises  described  in  it  and  two  hundred  dollars  dam- 
ages. The  parties  were  at  issue  upon  a  general  denial. 
The  main  question  was,  whether  the  defendant  was  wrong- 
fully in  possession  of  the  premises.  The  plaintiff  claimed 
to  be  the  legal  owner  of  the  premises;  the  defendant 
claimed  that  he  was  in  possession  by  virtue  of  a  lease  from 
the  agent  of  the  plaintiff  to  a  Mrs.  A.  C.  Downs,  and  that 
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he  was  occupying  the  premises  as  her  agent  during  her 
temporary  absence;  and  the  defendant,  to  show  that  he 
was  lawfully  in  possession,  offered  a  written  lease  of  the 
premises  for  one  year  with  the  privilege  of  five  years,  pur- 
porting to  have  been  executed  by  F.  J.  Whittemore,  the 
father  of  the  plaintifE)  as  agent  for  one  Samuel  Hamilton,  a 
former  owner  of  the  premises,  to  Mrs.  Downs.  Afterwards, 
and  during  the  second  year  of  the  lease,  Mrs.  Downs  hav- 
ing elected  to  occupy  under  it  for  five  years,  Hamilton  con- 
veyed the  premises  to  F.  J.  Whittemore,  and  soon  after  the 
latter  conveyed  them  to  the  plaintiCT.  This  evidence  was 
accompanied  with  an  offer  of  proof  that  the  plaintiff,  when 
he  became  owner  of  the  premises,  knew  of  the  existence  of 
the  lease  and  its  contents,  and  that  F.  J.  Whittemore,  after 
the  sale  of  the  premises  to  the  plaintiff,  continued  to  be  the 
agent  of  the  latter  in  the  management  of  the  premises  in 
the  same  manner  m  he  had  been  when  Hamilton  was  owner; 
and  that  the  fact  of  the  existence  and  contents  of  the  lease 
offered  in  evidence  were  communicated  by  F.  J.  Whitte- 
more to  the  plaintiff  at  the  time  he  took  his  title  deed  of 
the  premises,  and  that  with  this  knowledge  the  plaintiff  had 
repeatedly  accepted  from  Mrs.  Downs  the  rent  provided  for 
by  the  lease.  The  lease  had  never  been  recorded.  The 
present  suifc  was  brought  before  the  term  of  five  years  had 
expired.  The  court  rejected  the  lease  and  the  offer  of  the 
defendant  to  bring  the  facts  home  to  the  plaintiff. 

The  plaintiff  was  a  witness  and  testified  that  he  was  the 
owner  of  the  premises  and  that  he  caused  the  notice  set  out 
in  the  finding  to  be  served  upon  the  defendant. 

On  cross-examination  of  the  plaintift^  the  defendant's 
counsel  asked  him  the  following  questions : 

1.  "  Do  you  know  the  nature  of  Mrs.  Downs's  occupancy 
of  the  premises  described  in  the  complaint  ?  " 

2.  "  Was  it  brought  to  your  knowledge  that  Mrs.  Downs 
was  occupying  these  premises  under  a  lease  at  the  time  of 
your  purchase  ?  " 

8.  "  Do  you  know  any  of  the  conditions  under  which  she 
occupied  these  premises?" 
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The  court  excluded  the  lease  and  the  foregoing  questions. 
In  doing  so  we  think  it  committed  an  error,  which  should 
entitle  the  defendant  to  a  new  trial. 

It  matters  not  whether  the  father  of  the  plaintiff  was 
agent  for  Hamilton  or  for  the  plaintiff^  or  whether  he  had 
any  authority  from  either  of  them  to  r  make  a  lease  of  the 
premises,  if  in  point  of  fact  he  made  a  lease  to  Mrs.  Downs 
professing  to  be  either  agent  for  Hamilton  or  agent  for  the 
plaintiff,  and  the  plaintiff,  knowing  of  the  lease,  accepted 
rent  under  it  or  did  any  other  act  from  which  a  fair  infer- 
ence could  be  drawn  that  he  ratified  the  lease.  The  actual 
authority  to  make  the  lease  from  F.  J.  Whittemore  was  of 
no  consequence. 

The  questions  propounded  by  the  defendant  tended  to 
bring  out  the  fact  that  the  plaintiff  knew  of  the  existence 
and  terms  of  the  lease  made  by  F.  J.  Whittemore,  his 
father,  to  Mrs.  Downs.  They  were  clearly  germane  and 
legitimate  and  should  have  been  admitted  as  well  as  the 
lease.  If  the  defendant  could  have  shown  that  the  lease 
had  been  ratified,  as  he  offered  to  do  by  the  plaintiff,  very 
clearly  the  plaintiff  was  not  entitled  to  a  verdict.  This  is 
an  elementary  principle  and  needs  no  citation  of  authority 
to  support  it. 

As  a  new  trial  must  be  granted  upon  this  ground,  it 
becomes  unnecessary  to  consider  the  other  question  made 
in  the  case,  but  as  it  is  one  of  importance  we  will  notice  it. 

In  1882  the  legislature  passed  the  following  act  (Session 
Laws  of  1882,  p.  145 :)  "  Whenever  in  the  trial  of  a  cause 
objection  is  made  to  any  evidence  offered,  and  such  evidence 
is  received  or  rejected  by  the  court,  upon  the  motion  of 
either  party  a  statement  of  the  evidence  so  received  or 
rejected,  including  (if  the  objection  be  to  a  question)  the 
question  if  excluded,  or  the  question  and  answer  if 
admitted,  with  the  grounds  of  objection  and  the  ruling  of 
the  court  thereon,  shall  be  forthwith  reduced  to  writing 
and  certified  by  the  judge,  and  shall  become  part  of  the 
record  in  the  cause ;  and  unless  such  motion  be  so  made  all 
objection  to  such  ruling  shall  be  considered  as  waived."    It 
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appears  from  the  record  that  the  court  excluded  a  certain 
paper  offered  in  evidence  by  the  defendant's  counsel,  and 
that  the  latter  "  both  then  and  after  the  jury  had  retired, 
requested  the  court  to  certify  to  the  ruling  in  reference  to 
said  paper  and  the  defendant's  exception  thereto.  But  that 
the  court  did  not  so  certify  at  that  time." 

The  statute  is  clear,  explicit,  and  susceptible  of  but  one 
construction.  The  statement  of  the  evidence  and  the  rul- 
ing must  be  made  "forthwith" — that  is,  immediately — 
without  delay.  The  party  against  whom  the  ruling  is  made 
has  a  right  under  this  statute  to  insist,  unless  perhaps  in 
some  very  special  case,  that  all  proceedings  shall  be  sus- 
pended until  his  objection  has  been  reduced  to  writing. 
The  object  of  the  statute  was  to  pi*event  any  possible 
uncertainty  as  to  the  ruling.  While  it  is  not  necessary  for 
us  to  consider  how  far  a  neglect  of  this  duty  on  the  part  of 
the  court  is  fatal  to  the  validity  of  a  verdict  in  favor  of  the 
other  party,  we  yet  feel  it  our  duty  to  express  our  clear 
conviction  that  the  requirements  of  the  statute  are  to  be 
strictly  complied  with. 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


Ephraim  N.  Peck  and  wipe  vs.  The  New  Yore,  New 
Haven  and  Hartford  Railroad  Company. 

The  plaintiffs,  husband  and  wife,  sixty  years  old,  drove  in  a  top  phaeton 
along  a  street  that  crossed  a  railroad  track  In  the  city  of  Mf  driving  a 
duU  horse.  It  was  the  early  evening,  when  it  was  growing  dark,  and 
was  the  regular  time  for  a  train  to  leave  the  station,  which  was  a  short 
distance  above  this  crossing,  and  to  pass  over  the  track  at  this  place. 
They  had  lived  for  thirty  years  in  M  and  were  familiar  with  the  locality. 
As  they  approached  the  crossing  they  heard  the  train  arriving  at  the  sta- 
tion, and  the  wife  asked  the  husband,  who  was  driving,  to  look  out  for 
the  cars,  and  the  engine  with  its  headlight  could  easily  have  been  seen 
if  they  had  leaned  forward  and  looked.    Before  they  got  upon  the  track 
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the  bell  rang  for  the  gates  to  be  closed,  and  the  gateman  on  the  other 
side  immediately  began  to  swing  his  gate.  The  husband  tried  to  stop  the 
horse  but  was  not  able  to  do  so,  and  the  other  gate,  which  was  swung 
immediately  after,  caught  in  a  wheel  of  the  carriage  as  he  was  trying  to 
drive  through.  The  wife  being  alarmed  jumped  out  and  was  hurt.  The 
engineer  did  not  start  his  engine  until  the  carriage  had  got  safely  across, 
and  if  the  wife  had  remained  in  the  carriage  she  would  not  have  been 
hurt.  Held  that  the  railroad  company  was  not  liable  for  the  injury 
received  by  the  wife.    (Two  judges  dissenting.) 

The  plaintiffs  were  guilty  of  want  of  ordinary  care  in  attempting  to  drive 
across  when  they  knew,  or  could  have  seen  by  looking,  that  a  train  was 
about  to  pass. 
I  If  the  husband  alone  was  guilty  of  actual  negUgence,  his  negligence  would 
be  imputed  to  the  wife. 

It  made  no  difference  that  it  was  a  highway,  which  was  open  to  all  the 
public  It  was  also  the  defendants'  track,  over  which  they  had  an  equal 
right  to  pass  with  their  trains. 

It  was  the  duty  of  the  gatemen  to  close  the  gates  immediately  upon  the 
signal  being  given.  It  was  the  duty  of  the  plaintiffs  to  stop  their  horse 
before  they  got  upon  the  track,  and  the  gatemen  had  a  right  to  presume 
that  they  would  do  so. 

Nor  was  the  engineer  guilty  of  negligence.  He  gave  the  signal  before  the 
plaintiffs  were  on  the  track  and  did  not  start  his  train  until  they  were  out 
of  the  way. 

Tbespass  on  THE  CASE,  for  an  injury  to  the  wife  through 
the  negligence  of  t)ie  defendants ;  brought  to  the  Court  of 
Common  Pleas.  The  defendants  demurred  to  the  declara- 
tion, and  the  demurrer  was  overruled  and  the  case  heard  in 
damages.    The  following  facts  were  found  by  the  court : — 

On  the  18th  day  of  April,  1878,  the  plaintifEs,  being 
husband  and  wife,  rode  to  a  store  on  Colony  street  in  the 
city  of  Meriden.  Colony  street  is  next  west  of  Railroad 
Avenue.  The  carriage  occupied  by  the  plaintiffs  was  an 
ordinary  low-top  phaeton,  the  top  being  up  at  the  time  of 
the  accident.  They  were  a  little  over  sixty  years  of  age. 
Mrs.  Peck  left  the  carriage,  went  into  a  store,  and  as  she 
came  out  the  plaintiffs  heard  a  train  of  cars  moving  over 
the  defendants'  road.  It  was  then  about  half-past  seven 
o'clock  in  the  evening,  and  it  was  about  the  regular  time 
for  a  train  to  leave  the  Meriden  station  to  go  to  New  Haven. 

The  plaintiffs  had  lived  in  Meriden  about  thirty  years  and 
a  little  more  than  one  mile  from  the  railroad  station.  Mrs. 
Peck  got  into  the  phaeton  and  they  started  to  go  home, 
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passed  a  few  rods  down  Colony  street,  and  turned  easterly 
into  Main  street.    The  plaintiffs  had  been  in  the  habit  for 
many  years  of  driving  over  the  tracks  of  the  defendants  in 
Main  street.     On  this  occasion  Mr.  Peck  was  driving.    The 
horse  was  gentle,  about  eighteen  years  old,  was  generally 
used  in  team  work,  was  somewhat  heavy  and  stupid  and  not 
sensitive  to  the  bit.    It  had  belonged  to  Mr.  Peck  for  some 
time.    They  drove  easterly  along  Main  street  upon  a  slow 
trot,  and  were  driving  a  few  feet  south  of  the  centre  line  of 
the  roadway.    At  this  time  the  regular  down  express  train 
was  standing  at  the  station,  headed  toward  the  crossing, 
and  the  headlight  of  the  locomotive  was  lighted.    The 
locomotive  was  about  one  hundred  feet  north  of  the  centre 
of  Main  street,  where  it  crosses  the  main  track  of  the 
defendants'  road.    When  within  about  two  rods  of  the  west 
side  of  the  west  main  track,  Mrs.  Peck  said  to  her  husband, 
"  Be  sure  there  are  no  cars."    He  replied,  "  The  gate  is  all 
right,  we  can  go  through ;  the  gate-tender  is  leaning  on  his  - 
gate."    She  looked  and  saw  the  gate-tender  at  the  south 
gate  leaning  on  his  gate  and  that  the  gates  were  then  open 
for  the  public  to  pass.     At  any  point  in  Main  street  for  a 
distance  of  fifty  feet  west  of  the  main  track,  it  was  possible 
for  the  plaintiffe  to  have  seen  the  headlight  of  the  locomo- 
tive, if  they  had  bent  forward  and  looked  to  the  left  of  the 
top  of  the  carriage ;  but  there  was  no  evidence  to  show  that 
they  did  look  or  attempt  to  look  in  that  direction. 

The  two  gates  at  this  crossing  were  at  this  time  operated 
by  employees  of  the  defendants,  who  were  constantly  on 
duty  to  open  and  close  them  for  the  better  protection  of 
travelers  having  occasion  to  cross  the  railroad  at  this  point. 
The  gates  had  been  used  for  several  years  prior  to  that  time 
and  the  plaintifiGs  had  knowledge  of  the  defendants'  opening 
and  closing  them.  They  were  so  constructed  that  when 
opened  to  public  travel  they  were  closed  to  the  passage  of 
the  trains,  being  swung  across  their  tracks  on  either  side  of 
the  crossing.  The  south  pole  was  about  forty-seven  feet 
long ;  the  north  pole  about  forty-eight  and  a  half  feet  long. 
The  gates  were  heavy,  and  in  their  construction  heavy  iron 


Digitized  by  VjOOQIC 


882  NEW  HAVEN  COUNTY. 

Peck  V.  N.  York,  N.  Haven  &  Hartford  R.  R.  Co. 

braces,  running  diagonally  from  the  outer  portions  of  the 
gates  to  the  upright  poles,  were  necessary.  This  construc- 
tion rendered  it  impossible  for  the  gates  to  be  opened  and 
closed  simultaneously,  and  by  a  standing  order  of  the  com- 
,  pany  the  south  and  east  gate,  to  avoid  confusion  and  acci- 
dents, was  always  closed  first,  and  the  north  and  west  gate 
was  not  and  could  not  be  started  from  its  position  across  the 
track  until  the  south  and  east  gate  was  practically  across 
Main  street,  east  of  the  track.  The  south  and  east  gate  was 
attached  to  an  upright  standard  or  pole  located  at  the 
southeast  corner  of  the  crossing  and  was  stretched  towi^ 
the  west  when  the  crossing  was  opened  to  public  traveL 
The  north  and  west  gate  was  attached  to  an  upright  standard 
at  the  northwest  comer  of  the  crossing.  When  the  crossing 
was  opened  to  the  public,  the  ends  of  the  gates  were  fastened 
respectively  at  the  northeast  and  southwest  corners. 

When  the  plaiutifiEs  had  approached  the  west  side  of  the 
main  track,  being  then  south  of  the  centre  of  Main  street, 
and  while  the  head  of  the  horse  was  something  more  than 
ten  feet  west  of  the  west  rail  of  the  main  track,  the  alarm 
bell  for  the  closing  of  the  gates  had  been  struck  by  the 
engineer  upon  the  locomotive,  and  the  keeper  of  the  south- 
east gate,  in  obedience  to  the  alarm  bell,  swung  that  gate  to 
close  it  upon  the  east  side,  and  the  end  of  the  gate  passed 
close  in  front  of  the  horse  of  the  plaintifiGs.  Mr.  Peck 
pulled  back  the  horse  to  stop  him,  but  did  not  succeed  and 
the  horse  continued  across  in  the  same  general  direction 
until  his  head  was  near  the  closed  gate  on  the  east  side.  At 
this  point  of  time,  the  gate-keeper  of  the  northwest  gate  had 
begun  to  move  his  gate  to  close  it.  The  bell  was  ringing  on 
the  engine,  though  the  train  did  not  start.  It  was  growing 
dark.  There  was  some  shouting  and  calling.  Both  plain- 
tiSa  heard  some  one  call  once  or  twice,  "  Get  out  of  there," 
or  "  Get  out  of  there,  damn  you,"  and  they  thought  it  came 
from  the  employees  of  the  company ;  but  it  is  not  so  found; 
there  were  several  men  standing  near  who  were  not  employes 
of  the  company  and  they  were  looking  at  the  confusion. 
At  the  same  time  the  horse  was  substantially  at  a  standstill. 
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and  the  end  of  the  northwest  gate  interlocked  slightly 
against  the  left  hind  wheel  of  the  plaintiff'  carriage,  strik- 
ing  against  the  felloe  so  that  the  carriage  could  nqt  be  moved 
far  in  either  direction.  Thereupon  Mrs.  Peck  looked  up, 
saw  the  headlight  of  the  engine,  became  alarmed  and  jumped 
out  of  the  carriage.  She  struck  with  one  foot  upon  one  of 
the  rails  of  the  side  track,  broke  her  ankle  and  seriously 
injured  the  bones  of  her  foot.  Some  men  immediately  came 
to  her  assistance  and  carried  her  into  a  store  east  of  the 
track. 

The  phaeton  was  then  lifted  around  from  the  rear  so  as 
to  release  the  pole  from  the  carriage  wheel ;  the  east  gate 
was  pushed  further  to  the  east,  so  that  the  horse  and  phae- 
ton could  pass  out  on  the  northeast  side.  The  north  and 
west  gate  was  pushed  on  to  its  position  across  Main  street, 
and  the  train  then  started  from  the  station  and  passed  down 
over  the  west  main  track.  The  horse  and  phaeton  were 
safely  across  the  tracks  before  the  engine  left  the  station. 
The  carriage  and  horse  and  harness  were  not  injured  except 
that  the  varnish  on  one  wheel  was  scratched  by  the  gate. 
If  Mrs.  Peck  had  remained  in  the  phaeton  she  would  not 
have  been  injured.  If  there  had  been  no  gates  the  plaintifb 
would  have  passed  the  crossing  in  safety. 

The  Main  street  at  this  point  was  over  fifty  feet  wide  and 
there  was  nothing  but  the  gates  as  described  and  the  tracks 
to  prevent  the  horse  and  carriage  from  being  turned  around. 
There  were  no  other  vehicles  and  no  temporary  obstructions 
in  the  way.  The  gate-keeper  of  the  southeast  gate  pushed 
his  gate  before  him  and  did  not  know  the  plaintiffs  were 
following  him  and  his  gate  across  the  track.  The  gate- 
keeper of  the  northwest  gate  could  see  the  plaintiffe  and 
their  carnage  as  he  was  pushing  his  gate.  The  bell  of  the 
engine  was  ringing  its  alarm  until  the  accident  took  place. 
Mr.  Peck  supposed  that  he  could  get  across  safely  by  follow- 
ing the  south  and  east  gate,  because  he  thought  the  gate- 
keeper would  move  his  gate  further  east,  as  he  subsequently 
did,  and  let  him  out  on  the  northeast  side. 

No  negligence  is  found  in  either  of  the  plaintiffs  or  in  the 
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defendants,  except  such  as  may  be  inferred  from  the  facts 
herein  found.  Mrs.  Peck  was  seriously  injured  and  con- 
fined to  her  bed  for  many  months.  If,  upon  the  foregoing 
facts,  the  law  is  such  ,that  the  plaintife  are  entitled  to 
recover  more  than  nominal  damages,  then  the  damages  are 
found  to  be  one  thousand  dollars;  but  if  only  nominal 
damages  ought  to  be  recovered,  then  the  damages  are 
assessed  at  fifty  dollars. 

The  question,  whether  the  plaintiffs  were  entitled  to  any- 
thing more  than  nominal  damages,  was  reserved  for  the 
advice  of  this  court. 

T.  E^  Doolittle  and  W.  H.  Law^  for  the  plaintifBs. 

1.  The  finding  leaves  the  question  of  negligence  for 
the  inference  of  this  court.  The  court  can  find  such  negli- 
gence on  the  facts.  And  such  a  question  has  been  repeat- 
edly reserved  for  this  court.  Knight  v.  Q-oodyear  India 
Rubber  Glove  Co.^  88  Conn.,  440.  See  also  Dimock  v. 
Town  of  Suffield,  30  id.,  129;  Strouse  v.  Whittteset/,  41  id., 
560;  Parker  y.  Union  Woolen  Co.,  42  id.,  899.  And  the 
burden  of  proof  is  on  the  defendants.  Crane  v.  UaHem 
Transportation  Line^  48  Conn.,  861. 

2.  The  right  of  the  travelei*  to  pass  over  and  along  this 
street  is  equal  to  that  of  the  defendants  to  cross  it.  Shearm. 
&  Red.  on  Neg.,  §  481,  and  authorities  there  cited ;  Ernst 
v.  Hudson  River  R.  R.  Co,,  85  N.  York,  9 ;  Beisiegel  v.  N. 
York  Central  R.  R.  Co.,  84  id.,  622.  Mrs.  Peck,  in  the 
exercise  of  her  legal  privilege,  did  not  expose  others  to 
injury,  and  was  charged  with  no  duty  of  extraordinary 
care.  The  defendants  exercised  their  privilege  with  agen- 
cies perilous  to  human  life,  and  they  were  under  a  cor- 
relative obligation  to  use  them  with  the  highest  degree  of 
care.  As  the  highway  was  never  dangerous,  except  when 
they  made  it  so,  by  driving  their  engines  across  it,  and  as 
they  never  crossed  it  without  some  degree  of  jeopardy  to 
the  wayfarer,  the  law  has  provided  for  the  protection  of  the 
citizen,  by  requiring  the  defendants  to  give  special  warning 
whenever  their  engines  approach  an  ordinary  road  crossing. 
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by  tiiie  blowing  of  a  whistle  and  the  ringing  of  a  bell. 
Gen.  Statutes,  320,  §  18.  And  where  the  burden  of  travel 
is  greater,  then  a  special  tribunal  created  by  the  legisla- 
ture may  order  the  defendant,  in  addition  to  the  ordinary 
signals,  to  keep  a  man  with  a  flag  at  the  crossing,  to  warn 
the  approaching  traveler,  and  protect  the  public.  And 
when  the  crossing  is  in  a  crowded  street  of  a  city,  the 
same  tribunal  may  order  the  defendants  to  erect  and 
maintain,  before  the  approach  of  a  train,  an  impassable  bar- 
rier against  the  traveler,  so  that  by  no  possibility  can  a 
traveler  get  upon  the  crossing  when  a  train  is  approaching. 
Gen.  Stats.,  supra.  This  last  was  the  duty  which  the  statute 
and  the  statutory  tribunal  imposed  upon  the  defendants. 
The  defendants  have  violated  this  plain  duty  in  the  grossest 
manner.  They  have  so  closed  their  gates  as  not  to  exclude 
but  to  include  the  traveler  at  the  point  of  intersection  be- 
tween the  railway  and  the  highway.  They  did  not  shut  out 
the  plaintiffs  as  they  had  the  means  to  do,  but  they  shut  them 
in,  when  their  duty  was  to  shut  them  out.  The  office  of  the 
western  gate  is  to  bar  out  western  travel,  and  the  case  finds 
that  that  gate  was  wide  open  and  had  not  been  moved  when 
the  plaintiffs  drove  across  the  track  on  the  highway.  When 
the  defendants  had  failed  to  close  the  western  gate  in  time 
to  exclude  them  from  the  track,  and  had  in  fact  imprisoned 
them  on  the  track,  what  was  then  their  duty  ?  Clearly  to 
open  the  doors  of  this  prison  in  any  direction  to  get  them 
out  of  it.  It  was  the  duty  of  the  eastern  gate-keeper  to 
open  his  gate  and  let  them  pass  out ;  for  his  gate  is  to  let 
people  out  passing  to  the  east  and  shut  out  those  passing  to 
the  west.  And  it  was  the  duty  of  these  two  gate-keepers 
to  shut  their  gates  in  such  manner  as  to  exclude  travelers 
in  ample  time  before  the  approach  of  a  moving  train.  And 
when  the  eastern  gate-keeper  found  the  plaintiffs  enclosed 
in  the  track,  it  was  his  duty  to  do  that  which  he  did  after 
Mrs.  Peck  was  hurt,  namely,  open  the  gate  and  let  the  team 
out,  and  long  before  the  train  passed.  There  was  no  reason 
why  the  east  gate  should  not  have  been  opened  for  this 
purpose.  The  case  finds  that  there  were  no  obstructions, 
Vol.  l.— 25 
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and  not  a  vehicle  in  the  way.  There  was  no  oflBce  for  that 
east  gate  to  perform  except  to  let  the  plaintiffs  pass  off  the 
track.  There  was  no  traveler  seeking  to  enter,  and  none 
to  bar  off  from  the  track.  Again,  there  was  plenty  of  time 
for  the  defendants  to  remove  the  public  from  this  place  of 
intersection,  for  this  case  differs  from  any  in  the  books,  for 
the  train  was  not  even  approaching,  but  was  at  rest,  stand- 
ing absolutely  still.  But  the  case  finds  that  the  man  at  the 
west  gate  flung  around  hTs  gate,  and  fastened  the  plainti£& 
on  the  track,  by  running  the  end  of  the  gate  into  the  hind 
wheel  of  the  phaeton ;  and  there  was  a  cry,  "  Get  out  of 
that,  —  you,"  and  Mrs.  Peck  looked  up  and  saw  the  head- 
light, and  knowing  that  the  carriage  was  fastened,  in  her 
terror  jumped  out ;  and  after  she  was  taken  up  and  carried 
to  a  store,  and  she  and  the  horse  and  the  phaeton  had 
passed  out  of  the  east  gate,  then  this  train,  which  had  been 
standing  still  and  could  not  hurt  anybody,  started.  The 
case  finds  that  "  if  there  had  been  no  gates  the  plaintifGs 
would  have  passed  the  crossing  in  safety."  Her  injury  can 
only  be  attributed  to  the  grossest  mismanagement  of  this 
contrivance,  designed  to  protect  the  public,  and  which 
would,  if  properly  operated,  have  been  an  absolute  pro- 
tection. 

8.  It  was  gross  negligence  to  erect  gates  to  be  operated 
in  this  manner,  so  that  a  traveler  could  be  shut  in  upon 
the  track.  It  was  their  duty  to  construct  gates  that  had  a 
perpendicular  and  not  a  horizontal  motion,  such  as  they 
have  now  substituted,  or  if  they  had  horizontal  gates,  to 
have  had  shorter  gates  and  more  men,  so  that  they  could 
be  closed  simultaneously. 

4.  When  the  keeper  of  the  west  gate  saw  that  the  plain- 
tiffs had  entered  upon  the  track,  it  was  his  duty  to  tell  the 
plaintiffs  to  turn  around  and  pass  back  on  the  west  side,  so 
that  he  could  close  his  gate.  As  the  railroad  company  had 
so  constructed  their  gates  that  only  one  gate  could  be 
closed  at  the  same  time,  then  it  was  their  manifest  duty  to 
tell  those  persons  who  were  on  the  track  to  turn  around  in 
front  of  the  gate  about  to  be  closed,  and  have  the  track 
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free  to  close  the  gate.  Especially  was  this  so  when  the 
engine  and  train  was  stationary  and  would  not  start  till 
all  obstructions  were  removed  from  the  track.  At  least  it 
was  their  duty  to  warn  the  traveler,  and  give  him  an 
opportunity  to  get  off  the  track,  and  not  to  pin  him  to  the 

track,  and  shout,  *'  Get  out, you ! " 

5.  Again,  if  the  defendants  used  this  wretched  contriv- 
ance of  two  gates,  one  shutting  #ter  the  other,  it  was  the 
duty  of  the  gate-keeper  to  close  the  gate  with  some  regard 
to  the  rights  and  safety  of  the  public  traveller.  The  case 
finds  that  the  gates  were  open  inviting  the  public  to  pass, 
and  suddenly  this  east  gate-keeper,  standing  behind  and  lean- 
ing his  head  on  the  gate,  without  a  word  of  warning  or  even 
looking  up  to  see  if  he  is  about  to  swing  the  gate  against  a 
traveler,  pushed  his  gate  right  around  in  front  of  this 
horse  and  never  knew  it  was  behind  him.  If  this  gate- 
keeper had  waited  a  second  (and  there  was  no  hurry,  as 
the  engine  was  still,)  he  would  have  pushed  the  gate  around 
to  its  position  behind  the  plaintiffs.  They  would  have 
passed  in  safety,  as  they  would  have  done  if  there  had  been 
no  gates.  This  servant  of  the  defendant  should  at  least 
have  looked  up  and  warned  an  approaching  traveler  that 
he  was  about  to  shut  the  gates.  The  slightest  warning 
would  have  stopped  the  plaintiffs  if  given  in  due  season. 

6.  Mrs.  Peck  was  guilty  of  no  negligence.  The  case 
finds  that  she  and  her  husband,  both  about  sixty  years  ol4« 
were  jogging  along  behind  an  old  horse,  and  when  within 
about  two  rods  of  the  track,  she  said  to  him,  "  Be  sure 
there  are  no  cars ! "  He  replied,  "  The  gate  is  all  right ;  we 
can  go  through;  the  gate-tender  is  leaning  on  his  gate." 
The  case  finds  that  then  she  did  just  what  she  ought  to  have 
done,  and  looked  precisely  where  she  ought  to  have  looked, 
namely,  at  the  man  stationed  there  by  the  defendants, 
whose  duty  it  was  to  keep  the  public  off  the  highway  when 
its  use  was  desired  by  the  railroad  company ;  "  she  looked 
and  saw  the  gate-tender  at  the  east  gate,  leaning  on  his 
gate,  and  that  the  gates  were  open  for  the  public  to  pass." 
It  was  not  her  duty  to  look  anywhere,  because  she  had  a 
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right  to  rely  on  the  fact  that  the  statute  had  been  complied 
with,  and  that  the  gates  would  be  closed  if  there  was  any 
danger  of  an  approaching  train.    She  knew  there  could  not 
be  a  train  within  eighty  rods   of    the  crossing,,  and  if  a 
train  was  standing  still,  no  engineer  would  start  his  train 
and  run  her  down.    He  could  not,  if  he  had  the  disposition, 
because  she  could  pass  before  the  train  by  any  possibility 
could  reach  the  cro8sin|;.     Beisiegel  v.  New   York  Centred 
B.  R.  Co,,  34  N.  York,  622 ;  Hmst  v.  Sudson  River  R.  R. 
Co.,  85  id.,  9,  26,  85;  Shearm.  &  Red.  on  Neg.,  §  481.    It  is 
said  by  the  defendants'  counsel  that  it  was  the  duty  of  the 
plaintiflfe,  at  a  distance  of  forty-nine  feet  from  the  track,  to 
have  looked  out  from  the  phaeton  and  up  the  track.    It 
was  not  their  duty ;  it  was  their  duty,  if  they  were  under 
any  obligation,  to  look  at  the  gate-keeper,  whom  the  com- 
pany had  placed  there  not  only  to  warn  them,  but  to  fence 
them  off  the  track.     But  suppose  they  had  looked  up  the 
track  at  this  distance  from  it,  they  would  have  seen  a  sta- 
tionary train,  which  would  have  admonished  them  to  hurry 
lip,  lest  the  trajn  should  start.    The  plaintifl^  were  not  neg- 
ligent in  driving  up  to  the  track  when  they  were  invited  by 
the  open  gate  to  cross ;  and  without  the  slightest  warning, 
the  gate  was  suddenly  swung  around  in  front  of  the  horse. 
This  heavy  horse  could  not  stop  his  momentum  and  he 
went  upon  the  track ;  and  Mr.  Peck  had  a  right  to  suppose 
Jbhat  the  defendants'  servants,  after  they  had  let  him  on  the 
track,  would  not  shut  him  in,  but  that  he  could  pass  out 
through  the  east  gate,  as  the  easiest  way  to  get  off  the 
track,  and  as  there  was  nothing  in  the  way  to  prevent  it ; 
but  the  other  gate-keeper,  seeing  (as  the  case  finds)  the 
horse  and  carriage,  deliberately  swings  his  pole  into  the 
hind  wheel  of  the  carriage,  and  having  locked  it  so  that 
it  could  not  move,  yells  to  them  to  get  out,  and  Mrs. 
Peck  looks  up,  and  seeing  the  head-light  of  the  locomo- 
tive, is  frightened  and  jumps  from  the  carriage  to  escape 
being  crushed  by  the  locomotive,  and  is  injured.    It  is  not 
for  the  defendants,  having  negligently  placed  her  in  this 
position  of  imminent  peril,  to  say  that  she  erred  in  judg- 
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ment  and  jumped  out  when  she  ought  not  to  have  done  so. 
Buel  V.  N.  York  Central  B.  R.  Co.,  31  N.  Yprk,  314;  Coul- 
ter  V.  Am,  Merchants  Un.  Bxpress  Co.,  66  id.,  685 ;  Twomley 
V  Central  Park  ^c.  E.  R.  Co.,  69  id.,  168 ;  Schvltz  v.  CU- 
cago  ^  Nor.  Western  R.  R.  Co.,  44  Wis.,  638 ;  Wharton  on 
Neg.,  §§  304,  377. 

(?.  A.  Fay,  for  the  defendants. 

1.  The  only  question  reserved  for  the  advice  of  this 
court  is,  whether  the  plaintiffs  are  entitled  upon  the  finding 
to  anything  more  than  nominal  damages.  As  the  record 
expressly  sets  forth  that  "  no  negligence  is  found  in  either 
of  the  plaintiffs  or  in  the  defendants,  except  such  as  may 
be  inferred  from  the  facts  found,"  judgment  should  be 
entered  for  nominal  damages  only,  as  a  matter  of  law,  for 
this  court  can  not  infer  negligence.  Shaw  v.  Boston  ^ 
Wor.  R.  R.  Co.,  8  Gray,  80.  "The  existence  of  negligence 
or  want  of  care  present  from  their  very  nature  a  question 
not  of  law  but  of  fact,  depending  upon  the  peculiar  cir- 
cumstances of  each  case;  and  such  principal  facts  must  be 
found  before  the  court  can  take  cognizance  of  it,  and  pro- 
nounce upon  its  legal  effect."  Park  v.  O'Brien,  23  Conn., 
345,  347 ;  Beers  v.  Housatonic  R.  R.  Co.,  19  id.,  570 ;  Wil- 
Hams  V.  Town  of  Clinton,  28  id.,  266;  Aldridge  v.  Oreat 
Western  Railway,  2  Eng.  Railway  and  Canal  Cases,  852. 
This  court  ".will  not  upon  evidence  reported  assume  the 
responsibility  of  finding  by  inference  therefrom  a  fact 
which  the  court  below  could  not  find."  Brady  v.  Barnes, 
42  Conn.,  518. 

2.  To  enable  the  plaintiffs  to  recover  "anything  more 
than  nominal  damages,  they  were  bound  to  prove  a  series 
of  facts;  and  hence  the  record  must  find:  1st,  Negli* 
gence  on  the  part  of  the  defendants ;  2d,  That  the  injury  to 
the  plaintiffs  occurred  in  consequence  of  that  negligence ; 
and  8d,  That  such  injury  was  not  caused  in  whole  or  in 
part  by  their  own  negligence.  Birge  v.  Gardner,  19  Conn., 
511 ;  Park  v.  O'Brien,  23  id.,  345 ;  Neal  v.  GilleU,  id.,  444; 
Fox  V.  Glastonbury,  29  id.,  209 ;  Blaker's  Fxr.  v.  N.  Jersey 
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Midland  R.  R.  Co.,  80  N.  Jer.  Eq.,  241 ;  Chicago  ^  N.  W. 
R.  R.  Co.  V.  IHmick,  96  111.,  42 ;  Marble  v.  Ross,  124  Mass., 
44 ;  Brown  v.  European  ^  K  Am.  R.  R.  Co.,  68  Maine,  887. 
3.  The  plaintiffs  must  show  "directly  or  inferentially " 
that  they  "  are  free  from  contributory  negligence."    Fox  v. 
CHastonhury,  29  Conn.,  209 ;  Parker  v.  Union  Woolen  Co., 
42  id.,  402 ;  SaH  v.  Hudson  River  Bridge  Co.,  84  N.  York, 
62 ;  Riceman  v.  ffavemei/er,  id.,  647.     The  finding  that  be- 
fore crossing  the  defendants'  road  "  it  was  possible  for  the 
plaintiffs  to  have  seen  the  head-light  of  the  stationary  loco- 
motive, but  that  there  was  no  evidence  to  show  that  they 
did  look  or  attempted  to  look  in  that  direction,"  is  decisive 
against  the  plaintiffs.    The  plaintiffs'  neglect  to  use  their 
eyes  was  palpable  negligence  as  a  matter  of  law.    Butter- 
field  V.  Western  R.  R.  Co.,  10  Allen,  632;  Wilds  v.  Hudson 
River  R.  R.  Co.,  24  N.  York,  480 ;  S.  C,  29  id.,  327 ;  Belle- 
fontaine  R.  R.  Co.  v.  Hunter,  83  Ind.,  386 ;  Palys  v.  Erie 
R.  R.  Co.,  80  N.  Jer.  Eq.,  604;  Penn.  ^c.  R.  R.  Co.  v. 
Rathgehy,  32  Ohio  St.,  66;  McGrath  v.  N.  York  Central  B. 
R.  Co.,  69  N.  York,  471 ;  Artz  v.  Chicago,  ^c.  R.  R.  Co.,  34 
Iowa,  158 ;  Chicago  ^  Alton  R.  R.  Co.  v.  Becker,  84  HI., 
486 ;  Penn.  R.  R.  Co.  v.  Righter,  42  N.  Jer.  Law,  186 ;  Rail- 
road Co.  V.  Houston,  96  U.  S.  Reps.,  697.    The  finding  that 
"the  gatekeeper  was  leaning  on  his  gate  "  could  not  be  con- 
strued into  evidence  of  safety  as  a  matter  of  law,  and  as  a 
fact  should  have  been  heeded  as  a  warning  that  the  gate- 
keeper was  about  to  close  the  gate.    McGrath  v.  N.  York 
Central  R.  R.  Co.,  69  N.  York,  471 ;  Phil.  ^  Reading  R.  R. 
Co.  V.  Boyer,  97  Penn.  St.,  102;  Penn.  R.  R.  Co.  v.  Righter, 
42  N.  Jer.  Law,  186. 

4.  If  the  defendants  are  not  entitled  to  a  discharge  as  a 
"matter  of  law,"  yet  the  record  fails  to  find  sufiScient  facts 
to  entitle  the  plaintifib  to  recover  more  than  nominal  dam- 
ages; because  the  burden  of  proof  of  showing  negligence 
on  the  part  of  the  defendants  and  due  care  on  that  of  the 
plaintiffe  as  a  fact  is  wholly  upon  the  plaintiffs,  and  the 
finding  is  insufficient  in  failing  to  establish  those  facts  as 
&cts.    Fox  V.  Glastonbury,  29  Conn.,  209 ;  Wilds  v.  Hudson 
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Biver  B.  B.  Co.,  24  N.  York,  484 ;  Adams  v.  Inhab.  of  Car- 
lUle,  21  Pick.,  147;  Button  v.  Hudson  Biver  B.  jB.,  18  N. 
York,  248 ;  Qahagan  v.  Boston  ^  Lowell  B.  B.  Co.,  1  Allen, 
190.  If  this  court  were  to  attempt  an  inquiry  into  the 
facts  by  aid  of  the  record,  it  could  arrive  at  no  satisfactory 
result,  as  the  finding  is  not  sufficiently  explicit.  It  is 
found  that  "the  end  of  the  northeast  gate  interlocked 
slightly  against  the  left  hind  wheel,"  but  the  record  is 
silent  as  to  whose  the  fault  was.  If  that  of  the  plaintifiGs, 
it  would  bar  a  recovery.  If  the  defendants',  then  the 
inquiry  arises,  did  the  plaintiffs  contribute?  If  through 
the  fault  of  neither,  "it  must  be  borne  by  the  suffering 
party  as  a  providential  visitation.''  If  through  the  fault  of 
both,  the  plaintiffs  must  bear  it,  as  "  the  law  cannot  measure 
the  degree  of  carelessness."  Shaw  v.  Boston  ^  Wor.  B.  B. 
Co.,  8  Gray,  79;  Neal  v.  GHllett,  28  Conn.,  448;  Strouse  v. 
Whittlesey,  41  id.,  559. 

5.  Had  the  injuries  to  the  plai)itif&  been  the  result  of 
direct  violence  on  the  part  of  the  defendants,  it  is  possible 
this  court  might  consider  the  question  of  negligence,  but 
being  consequential  it  cannot,  because  the  finding  that  Mrs. 
Peck  "became  alarmed  and  jumped  out  of  the  carriage," 
and  that  "  had  she  remained  in  the  phaeton  she  would  not 
have  been  injured,"  involves  the  inquiry  as  to  whether,  as 
a  fact,  her  own  "  rashness  and  imprudence  "  did  not  con- 
tribute to  such  injury.  The  defendants  "are  not  to  be 
responsible  for  rashness  and  imprudence  of  a  passenger ;  it 
must  appear  that  there  existed  a  reasonable  cause  for 
alarm."  Jones  v.  Boyce,  1  Stark.,  498 ;  Lund  v.  Inhab.  of 
TyngsboTo\  11  Cush.,  665. 

6.  The  question  as  to  whether  the  negligence  of  the  hus- 
band is  imputable  to  the  wife  we  think  does  not  arise  in 
this  case  in  view  of  the  finding.  Should  the  court  think 
otherwise,  then  the  law  is  so  that  the  negligence  of  the  hus- 
band is  to  be  imputed  to  the  wife.  City  of  Joliet  v.  Seward, 
86  ni.,  402;  PrideauxY.  City  of  Mineral  Point,  48  Wis., 
618 ;  Otis  V.  Janesville,  47  id.,  422 ;  Lake  Shore,  ^c.  B.  B. 
Co.  V.  Miller,  25  Mich.,  274. 


Digitized  by  VjOOQIC 


892  NEW  HAVEN  COUNTY. 

Peck  r*  N.  Yark,  N.  Haven  &  Hartford  R.  R.  CJo. 

Culver,  J.* — The  question  reserved  for  the  advice  of 
this  court  is,  whether  upon  the  facts  found  the  plaintiffs  are 
entitled  to  anything  more  than  nominal  damages.  If  the 
plaintiffs  were  guilty  of  such  negligence  as  essentially  con- 
tributed to  the  injury,  they  certainfy  are  not. 

[The  judge  here  states  the  facts.] 

We  think  the  facts  show  very  clearly  that  the  plaintiflb 
were  guilty  of  such  negligence  as  essentially  contributed  to 
the  injury.  They  knew,  or  might  have  known,  that  a  train 
was  near,  for  they  heard  it  only  a  moment  before  they 
arrived  at  the  crossing.  By  bending  forward  and  looking 
to  the  left  of  the  carriage  they  could  have  seen  the  train 
standing  at  the  station,  for  the  head-light  of  the  locomotive 
was  lighted.  When  within  about  two  rods  of  the  crossing 
Mr.  Peck  was  particularly  cautioned  by  Mrs.  Peck  to  be 
sure  there  were  no  cars.  Ordinary  prudence  should  have 
prompted  both  Mr.  Peck  and  his  wife  to  look  and  see 
whether  a  train  was  near. 

We  think  the  facts  show  culpable  ne^igence  on  the  part 
of  both  husband  and  wife.  But  if  the  husband  alone  was 
guilty  of  negligence,  it  is  well  settled  that  under  such  cir- 
cumstances his  negligence  is  to  be  imputed  to  his  wife. 
Carlisle  et  ux,  v.  Sheldon^  38  Verm.,  440 ;  Shearman  &  Red- 
field  on  Negligence,  §  46;  and  many  more  authorities 
which  might  be  cited. 

In  Butterfield  v.  Western  R.  jB.  (7o.,  10  Allen,  632,  it  was 
held  that  a  traveler  upon  a  highway  which  is  crossed  by  a 
railroad  on  a  level,  who  knows  that  he  is  near  the  crossing 
and  yet  does  not  look  up  to  see  if  a  train  is  coming,  is 
guilty  of  such  negligence  that  he  cannot  recover  for  an 
injury  sustained  from  a  collision.  In  that  case  it  was 
stormy,  and  the  traveling  bad,  but  the  court  say  that  that 
did  not  excuse  the  man  from  using  his  sense  of  sight. 
Chapman,  J.,  speaking  for  the  court,  says:    "By  due 

*  Judge  Culver y  of  the  Superior  Court,  was  called  in  to  sit  In  this  case, 
in  the  place  of  Judge  Pardee,  who  was  disqualified  by  interest.  It  was 
agreed  by  counsel  that  Judge  LoomiB,  who  was  not  present,  should  receive 
the  briefs  on  both  sides  and  join  in  the  decision  of  the  case. 
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care,  is  meant  reasonable  care  adapted  to  the  circumstances 
of  the  case.  The  crossing  of  a  place  known  to  be  so  danger- 
ous as  a  railroad  track  frequently  is  by  reason  of  the  pass- 
ing trains,  reasonably  requires  a  high  degree  of  watchful- 
ness and  attention.  Before  attempting  to  cross  a  man 
should  make  reasonable  use  of  his  sense  of  si^t,  as  well  as 
of  hearing,  in  order  to  ascertain  whether  he  will  expose 
himself  to  collision." 

In  mid9  Y.  Sudsan  Biver  It.  R.  Co.,  24  N.  York,  480,  the 
court  say:  "One  driving  in  a  highway  across  the  railroad 
track  is  guilty  of  negligence  fatal  to  an  action  if  he  does  so 
without  looking  for  a  train  which  he  would  have  seen,  or 
listening  for  signals  of  its  approach  which  he  would  have 
heard,  in  time  to  have  avoided  a  collision.  It  is  also  such 
negligence  in  one  knowing  the  position  of  the  road  and  the 
frequent  passage  of  trains,  to  approach  a  crossing  at  such 
speed  as  to  be  unable  to  stop  his  horse  before  getting  upon 
the  track.  *  *  The  danger  may  be  there ;  the  precau- 
tion is  simple;  to  stop,  to  pause,  is  certainly  safe.  His 
time  to  do  so  is  before  he  puts  himself  in  *  the  very  road  of 
casualty.'  If  he  fails  to  do  so  it  is  of  no  consequence  in 
the  eye  of  the  law  whether  he  merely  misjudges  or  is  obsti- 
nately reckless.  His  act  is  not  careful,  and  he  ought  to 
abide  the  consequences — ^not  the  company  under  or  into 
whose  train  he  saw  fit  to  run — ^whether  he  did  so  in  inex- 
cusable ignorance  or  in  the  belief  that  he  could  run  the 
gauntlet  unharmed.  Nor  is  the  court  to  look  about  to  find 
how  he,  after  putting  himself  there,  conducted ;  whether  he 
then  took  the  best  means  of  escape,  or  in  his  confusion  ran 
more  hopelessly  into  the  jaws  of  death.  No  degree  of  pres- 
ence of  mind,  no  want  of  presence  of  mind  at  that  time, 
has  anything  to  do  with  the  case.  He  sJiould  not  be  there  by 
want  of  care.^^ 

It  is  said  that  the  place  where  the  accident  occurred  is  a 
highway,  and  that  the  plaintifb  had  a  right  to  be  there. 
Such  a  claim  was  answered  by  Gould,  J.,  in  the  same 
case,  as  follows : — "  Certainly  it  is  a  highway,  or  he  would 
have  no  right  to  be  there  at  all,  and  he  could  not  recover. 
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no  matter  what  might  be  the  negligence  of  the  com- 
pany. Further,  it  is  a  part  of  a  railroad  track,  and  the 
train  has  a  right  to  pass  there.  It  is  a  place  in  which  two 
easements  have  a  common  right;  and  it  is  the  right  of  the 
public  that  both  should  be  so  enjoyed  as  not  unnecessarily 
to  interfere  with  or  abiidge  the  rights  of  either.  A  sound 
and  reasonable  view  of  cases  of  this  description  is  of  as 
much  importance  to  the  public  as  it  is  to  railroad  companies. 
Such  corporations  are  to  be  treated  precisely  as  any  other 
party.  No  more  stringent  rule  is  to  be  applied  to  them  than 
is  applied  to  individuals;  nor  is  any  less  stringent  one. 
Every  citizen  of  the  state  has  a  deep  interest  in  the  exist- 
ence and  the  successful  operation  of  such  companies ;  they 
have  need  of  those  powerful  means,  the  use  of  which  is 
necessarily  accompanied  with  danger.  But  as  the  public 
has  the  benefit  of  those  means  it  is  bound  to  incur  its  share 
of  the  danger.  A  mutual  duty  is  enjoined,  and  a  mutual 
liability  results  from  a  failure  to  perform  that  duty ;  and  the 
party  who  fails  in  performing  his  own  part  thereof  is  in  no 
condition  to  enforce  the  penalty  of  a  breach  on  the  other." 
The  court  further  say : — "  A  railroad  crossing  is  known  to 
be  a  dangerous  place,  and  the  man  who  knowing  it  to  be  a 
railroad  crossing  approaches  it,  is  careless  unless  he  ap- 
proaches it  as  if  it  were  dangerous.*' 

It  is  insisted  by  the  plaintiffs*  counsel  that  the  gate- 
tenders  were  guilty  of  culpable  negligence  in  closing  the 
gates  as  they  did ;  that  they  should  have  waited  until  the 
plaintiffs  had  crossed,  notwithstanding  their  instructions  to 
close  them  when  the  engineer  gave  the  signal  for  closing 
them. 

It  is  found  that  the  gate-tender  of  the  south  gate  did  not 
know  that  the  plaintiffe  were  following  him  and  his  gate. 
If  he  saw  them  at  the  time  the  bell  was  struck  by  the  engi- 
neer he  knew  they  were  a  considerable  distance  from  the 
outer  rail  of  the  main  track,  and  would  naturally  suppose 
they  would  heed  the  warning  and  stop.  He  was  engaged 
in  moving  his  ponderous  gate,  fortynseven  feet  long,  with  his 
back  to  the  plaintiffs.    Mr.  Peck  knew  it  was  his  duty  to 
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stop  his  horse  and  endeavored  to  do  so,  and  doubtless  would 
have  succeeded  but  for  its  being  so  hard  mouthed  and  dull. 

It  does  not  appear  from  the  facts  that  the  man  at  the 
north  gate  supposed,  or  had  reason  to  suppose,  that  his  gate 
would  come  in  contact  with  the  plaintiflfe'  carriage  when  he 
began  to  move  it  in  obedience  to  the  signal.  That  gate  was 
forty-eight  and  a  half  feet  long.  For  aught  that  appears, 
the  slight  interlocking  and  striking  the  felloes  may  have 
been,  and  probably  was,  occasioned  by  the  horse  being  pulled 
round  by  Mr.  Peck  in  his  vain  efforts  to  stop  it. 

I  see  no  culpable  negligence  on  the  part  of  the  gate- 
tenders.  They  were  constantly  on  duty  to  open  and  close 
the  gates  for  the  better  protection  of  travelers  having  occa- 
sion to  cross.  When  the  engineer  struck  his  bell  as  a  signal 
to  close  the  gates,  as  he  was  about  to  start  his  train,  it  was 
their  duty  to  obey  instructions.  If  they  may  refuse  to  close 
the  gates  when  the  signal  is  given  for  that  purpose,  and 
wait  for  a  team  to  pass  over  which  happens  to  be  within  t^n 
or  twelve  feet  of  the  outer  rail  of  the  main  track  at  the 
time  the  signal  is  given,  a  train  might  be  delayed  an  indefi- 
nite time.  In  a  city  like  Meriden  a  number  of  teams  might 
be  approaching  from  either  side,  and  if  one  might  pass  why 
not  the  others,  as  each  came  up  within  the  same  distance  ? 
It  is  more  reasonable  that  a  team  or  a  number  of  teams 
should  wait  a  few  moments  than  that  a  train  of  cars,  with 
its  mails  and  hundreds  of  passengers,  should  be  detained. 

Neither  was  the  engineer  guilty  of  culpable  negligence. 
He  was  ready  to  start  his  train.  If  he  saw  the  plaintiffs  he 
too  knew  that  they  were  a  considerable  distance  from  the 
outer  rail,  and  had  good  reason  to  suppose  that  they  would 
stop  at  the  sound  of  the  bell.  He  did  not  start  his  train 
however,  but  held  it  until  Mr.  Peck  and  his  team  were 
safely  across. 

If  Mrs.  Peck  had  remained  in  the  carriage  she  would  have 
passed  safely  across,  as  did  her  husband.  She  mi^udged. 
She  was  in  no  real  danger,  and  there  was  no  more  reason 
for  her  jumping  out  of  the  carriage  than  there  was  for  her 
husband.     She  could  see  the  locomotive,  and  might  have 
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known  as  well  as  her  husband  that  the  engineer  would  not 
.start  his  train  so  long  as  the  team  was  in  danger  of  being 
struck  by  it. 

The  Court  of  Common  Pleas  is  advised  to  render  judg- 
ment in  favor  of  the  plaintifEs  for  the  smaller  sum,  fifty 
dollars. 

In  this  opinion  Park,  C.  J.,  and  LooMis,  J.,  concurred; 
Cabpekteb  and  Gbangeb,  Js.,  dissented. 


The  Meridbn  Savings  Bank  vs.  The  Home  MuTtJAL 
Fire  Insurance  Company. 

A  policy  of  insurance  on  property  mortgaged  to  a  savings  bank  was,  by  a 
memorandum  on  the  policy,  made  payable  to  the  savings  bank  to  the 
amount  of  its  mortgage.  A,  collateral  agreement  was  also  made  by  the 
insurance  company  with  the  savings  bank,  that  all  policies  which  had 
been  or  might  be  issued  by  the  insurance  company  and  assigned  or  made 
payable  to  the  savings  bank,  should  not,  as  to  the  interest  of  the  latter, 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner,  that  the 
savings  bank  should  pay  for  any  increase  of  hazard,  and  that  on  pay- 
ment being  made  to  the  savings  bank  the  insurance  company  should  be 
entitled  to  all  the  securities  held  by  the  savings  bank.  Both  the  policy 
and  the  agreement  were  under  seal.  The  premium,  constituting  the  con- 
sideration of  the  policy,  was  paid  by  the  insured.    Held : 

1.  That  the  savings  bank,  not  being  a  party  to  the  policy,  could  not  sue 
upon  it  alone,  even  though  the  promise  was  made  for  its  benefit. 

2.  That  the  two  instruments  together  constituted  a  contract  between  the 
insurance  company  and  the  savings  bank,  by  which  the  latter  became 
privy  to  the  promise  of  the  insurance  company  contained  in  the  policy, 
to  pay  the  loss  to  it;  and  that  a  suit  at  law  could  be  maintained  by  the 
savings  bank  in  its  own  name  on  that  promise. 

If  the  savings  bank  had  sued  in  the  name  of  the  mortgagor,  the  suit  would 
have  had  to  be  brought  on  the  policy  alone;  in  which  case  there  would 
have  been  a  difficulty  in  its  availing  itself  of  the  agreement  of  the  insur- 
ance company  that  the  acts  of  the  mortgagor  should  not  invalidate  the 
policy. 

It  would  be  no  objection  that,  if  the  savings  bank  could  sue  in  its  own 
name  upon  the  contract  in  connection  with  the  policy,  the  insurance 
company  might  be  subjected  to  two  suits  for  the  same  loss.  The  com- 
pany had  voluntarily  placed  itself  in  this  position  by  making  two  con- 
tracts with  two  different  parties  relative  to  the  same  subject  matter. 
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Assumpsit  against  an  insurance  company  on  its  contract 
to  pay  the  loss  upon  a  policy  of  fire  insurance,  to  the  plain- 
tiffs; brought  to  the  Superior  Court.  Demurrer  by  the 
defendants,  and  reservation  upon  the  pleadings  for  the 
advice  of  this  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

The  case  was  argued  at  a  former  term  by  B,  Eicks^  in 
support  of  the  demurrer,  and  0.  E.  Piatt  and  J.  P.  Piatt 
contra.  The  judges  having  ordered  a  re-argument,  it  was 
argued  at  the  present  term  by  jR.  Bick$  for  the  defendants, 
and  J.  P.  Piatt  for  the  plaintiffiB. 

Cabpekter,  J.  This  is  an  action  on  a  fire  insurance 
policy  issued  to  the  owner  of  the  property,  the  loss  being 
payable  to  the  mortgagees,  who  bring  the  action  in  their  own 
name.  The  declaration  contains  two  counts.  The  first  is 
on  the  policy  alone,  and  is  in  the  usual  form,  except  that  it 
is  not  brought  by  the  insured.  The  second  count  recites 
the  policy,  and  also  a  cojatract  with  the  plaintiflfe  relating  to 
the  policy,  known  as  a  mortgage  agreement.  That  agree- 
ment is  as  follows:  ^^In  consideration  of  one  dollar 
received  to  its  fuU  satisfaction,  the  Home  Mutual  Fire  In- 
surance Company,  of  Stafford  Springs,  doth  hereby  agree 
with  the  Meriden  Savings  Bank,  of  Meriden,  Connecticut, 
that  all  policies  of  insurance  which  have  been  or  may  be 
issued  by  the  said  Home  Mutual  Fire  Insurance  Company, 
and  which,  with  its  consent,  have  been  or  may  be  assigned, 
or  losses  under  which  are  made  payable  to  the  said  Meriden 
Savings'  Bank,  as  mortgagee,  shall  not,  as  to  the  interest  of 
the  said  mortgagee  only  therein,  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner  of  the  property  in- 
sured, by  any  sale  or  alienation,  by  non-occupation  or  occu- 
pation of  the  premises  for  purposes  more  hazardous  than 
are  permitted  by  the  policy.  And  it  is  further  agreed  be- 
tween the  parties  hereto,  that  the  mortgagee  shall  notify 
said  company  of  any  change  of  ownership  or  increase  of 
hazard  which  shall  come  to  its  knowledge,  and  that  every 
increase  of  hazard  not  permitted  by  the  policy  to  the  mort- 


Digitized  by  VjOOQIC 


898  NEW  HAVEN  COUNTY. 

Meriden  Savings  Bank  v.  Home  Ins.  Co. 

gagor  or  owner  shall  be  paid  by  the  mortgagee  on  reason- 
able demand,  according  to  the  established  scale  of  rates,  for 
the  use  of  such  increased  hazard  during  the  current  year. 
And  it  is  further  agreed  between  the  parties  hereto,  that 
whenever  the  said  Home  Mutual  Fire  Insurance  Company 
shall  pay  to  the  said  mortgagee  any  sum  for  loss  under  any 
policy  assigned  as  above,  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor  existed,  the  said 
Home  Mutual  Fire  Insurance  Company  shall  at  once  be 
legally  subrogated  to  all  the  rights  of  the  mortgagee  under 
all  the  securities  held  as  collateral  to  the  mortgage  debt  to 
the  extent  of  such  payment,  or  at  their  option  may  pay  to 
the  mortgagee  the  whole  principal  due  or  to  grow  due  on 
the  mortgage,  with  interest,  and  shall  thereupon  receive  a 
full  assignment  and  transfer  of  the  mortgage  and  all  other 
securities  held  as  collateral  to  the  mortgage  debt ;  but  no 
such  subrogation  shall  impair  the  right  of  the  mortgagee  to 
recover  the  full  amount  of  claim." 

This  contract  was  signed  and  sealed  by  the  president  and 
secretary  of  the  insurance  company.  The  declaration  then 
avers  a  performance  of  all  the  conditions  of  the  policy  by 
the  insured  in  the  usual  form. 

The  defendants  demurred,  and  the  case  is  reserved  for 
the  advice  of  this  court.  We  will  consider  only  the  second 
count,  as  the  plaintiffs  claim  nothing  under  the  first. 

The  second  count  is  not  on  the  policy,  which  is  a  con- 
tract with  the  mortgagor,  but  is  on  the  contract  made  with 
the  plaintiffs.  That  the  two  instruments  together  consti- 
tute a  contract  with  the  plaintiffs  is  hardly  denied.  The 
controversy  relates  to  its  nature  and  validity. 

The  defendants  claim  that  it  is  simply  a  waiver  of  certain 
conditions  contained  in  the  policy.  The  plaintiffs  claim 
that  it  is  an  independent  contract  of  insurance  with  them. 
We  are  inclined  to  take  a  somewhat  different  view  of  it 
from  that  taken  by  either  of  the  parties.  It  is  something 
more  than  a  waiver.  The  policy  contains  a  promise  from 
the  defendants  upon  a  consideration  moving  from  Guiott, 
the  mortgagor,  to  pay  to  the  plaintiff,  in  case  of  loss,  the 
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amount  of  their  mortgage.  As  the  plaintifb  are  not  a 
party  to  the  policy  there  is  no  privity  (in  respect  to  it 
alone)  between  them  and  the  defendants;  so  that  they 
could  not  sue  on  the  policy  alone,  it  being  a  sealed  instru- 
ment, even  though  it  may  be  that  the  promise  was  made  for 
their  benefit.  Woodbury  Savings  Bank  v.  Charter  Oak  Fire 
and  Marine  Ins.  Co.^  29  Conn.,  374.  But  by  another  instru- 
ment under  seal,  referring  to  the  policy,  (and  the  two  in- 
struments must  be  construed  together,)  the  defendants 
agree,  in  consideration  of  one  dollar,  and  in  further  con- 
sideration that  the  plaintifife  are,  in  a  certain  contingency, 
to  give  notice  to  the  defendants  and  are  to  pay  extra  pre- 
miums, and,  in  a  certain  other  contingency,  are  to  convey 
the  mortgage  debt,  when  paid  by  the  defendants,  and  aU 
securities  held  by  them,  to  the  defendants,  to  be  held  by 
them  as  a  valid  claim  against  the  mortgagor,  that  certain 
enumerated  acts  by  the  mortgagor  or  owner  of  the  property, 
which  acts  are  prohibited  by  the  policy,  shall  not,  as  to  the 
interest  of  the  mortgagees  only,  invalidate  the  policy. 

Now  the  legal  effect  of  this  arrangement  is  to  bring  the 
mortgagees  into  contract  relations  with  the  insurers.  The 
mortgagees  thereby  become  privy  to  the  promise  to  pay  the 
loss  to  them,  and  thereby  the  obstacles  to  a  maintenance  of 
a  suit  by  them  on  that  promise — ^want  of  privity,  and  want 
of  a  consideration  moving  from  them — are  removed.  Sast- 
ings  et  ah  v.  WestcT^ster  Fire  Ins.  Co.^  78  N.  York,  141. 
We  do  not  however,  at  this  time  and  in  this  qase,  go  quite 
so  far  as  that  case  seems  to  go,  and  hold  that  the  mortgage 
agreement  is  a  distinct  and  independent  contract  of  insur- 
ance. It  is  rather  an  agreement  relating  to  an  existing 
policy,  by  which  certain  conditions  are  dispensed  with,  and 
certain  privileges  are  secured  to  the  insurers  which  they 
would  not  otherwise  have,  and  the  plaintiffs  are  made  a 
party  to  the  contract  of  insurance. 

The  mortgage  contract  attached  to  this  policy  distinguishes 
this  case  from  the  Woodbury  Savings  Bank  v.  Charter  Oak 
Insurance  Co.^  supra^  and  vests  in  the  mortgagees  a  legal  as 
well  as  an  equitable  interest  in  the  promise  to  pay  the  mort- 
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gagees  contained  in  the  policy.  To  describe  the  relations  of 
the  parties  to  each  other  more  specifically,  we  should  say 
there  is  but  one  policy  and  that  runs  to  the  mortgagor ;  he 
is  the  insured,  the  premiums  were  paid  by  him,  the  lien  for 
assessments  is  on  his  property,  he  is  personally  liable  for  the 
assessments,  and  he  is  entitled  to  the  remainder  of  the 
policy  after  the  mortgagees  are  paid.  The  defendants 
agreed  in  case  of  loss  to  pay  $1,000.  Of  that  sum,  and  as 
a  part  of  it,  they  agreed  to  pay  the  amount  of  the  plaintiff' 
claim  to  the  plaintiffs,  and  voluntarily  placed  the  plaintifiEs 
in  a  position  to  bring  a  suit  on  that  promise  in  their  own 
names. 

But  the  defendants  insist,  notwithstanding  the  mortgage 
agreement,  that  no  suit  can  be  brought  except  in  the  name 
of  the  mortgagor.  That  claim  mistakes  the  position  of  the 
parties.  For  all  the  purposes  of  this  case  we  may  concede 
that  if  a  suit  is  to  be  brought  on  the  policy  alone  it  must  be 
brought  in  the  name  of  the  mortgagor.  But  this  suit  is  not 
brought  on  the  policy ;  it  is  brought  on  a  contract  with  the 
plaintiffs,  of  which  contract  the  policy  forms  a  part.  On 
this  contract  nC  suit  can  be  brought  by  the  mortgagor 
because  he  is  not  a  party  to  it,  and  it  was  not  made  for  his 
benefit.  If  he  should  bring  a  suit  on  the  policy  it  is  very 
clear  that  he  could  not  set  up  the  agreement  with  the  plain- 
tiffs as  an  answer  to  any  defence  that  might  be  set  up,  and 
for  the  reason  that  he  is  a  stranger  totthat  contract.  If  the 
plaintiffs  should  bring  a  suit  in  the  name  of  the  mortgagor 
that  suit  must  be  brought  on  the  policy  alone,  because  that 
is  the  only  contract  he  has  made ;  and  in  such  a  suit  it  is 
difficult  to  see  how  the  plaintifGs  could  avail  themselves  of 
the  mortgage  agreement.  Indeed  we  can  hardly  conceive 
how  it  is  possible,  in  case  any  of  the  grounds  of  defence 
enumerated  in  the  mortgage  agreement  are  relied  on,  for  the 
plaintiffs  to  avail  themselves  of  that  agreement  except  by 
bringing  a  suit  in  their  own  names  as  they  have  done. 

But  the  defendants  insist  that  this  being  a  mutual  com- 
pany, it  cannot  insure  the  plaintiffs  on  terms  differing  from 
the  terms  on  which  policies  issue  to  other  members.    The 
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yiew  we  have  taken  of  this  case  is  not  inconsistent  with 
that  position,  therefore  we  have  no  occasion  to  controvert  it. 

For  the  same  reason  the  defendants  say  that  the  company 
has  no  power  to  waive  any  of  the  conditions  in  the  policy 
issued  to  Guiott  and  thereby  place  this  policy  on  a  different 
footing  from  the  others.  We  have  no  occasion  to  consider 
that  question  now,  for  it  does  not  arise  on  this  demurrer. 
The  declaration  alleges  ^'  that  the  said  John  Guiott  kept, 
observed,  performed  and  fulfilled  all  the  conditions,  stipu- 
lations and  things  contained  in  said  writing  or  policy  of 
insurance  on  his  part  to  be  observed,  fulfilled  and  kept." 
The  demurrer  admits  that  entire  allegation  to  be  true,  so 
that,  as  the  case  stands  before  us,  the  company  issued  a 
policy  to  John  Guiott,  the  building  burned,  whereby  the 
loss  became  payable,  the  insured  had  observed  all  the  con- 
ditions and  stipulations  of  the  policy,  and  the  company  has 
no  defence.  Now  if  the  suit  is  properly  brought  in  the 
name  of  the  plaintiffs,  as  we  think  it  is,  no  reason  appears 
on  the  face  of  the  declaration  why  the  defendants  should 
not  pay  the  loss  as  agreed. 

The  defendants  further  say  that  if  this  suit  may  be  main- 
tained, they  may  be  vexed  and  harassed  by  two  suits  on  the 
same  contract.  We  reply  that  the  defendants  have  made 
two  contracts  with  two  different  parties  relating  to  the  same 
subject  matt^.  They  have  voluntarily  placed  themselves 
in  a  position  in  which  they  are  subject  to  two  suits.  Should 
there  be  two  suits  they  have  no  cause  of  complaint. 

For  these  reasons  we  are  of  the  opinion  that  the  declara- 
tion is  sufficient,  and  the  Superior  Court  is  so  advised. 

In  this  opinion  the  other  judges  concurred. 

[KoTB.    This  case  was  heard  some  time  after  the  regular  term,  when  all 
the  judges  were  present.] 

Vol.  l.— 26 
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Loins  H.  Bbistol,   Tbustbb,  vs.  Chablbs  Atwateb 

AND  0THBB8. 

A  testator,  leaving  a  large  real  and  personal  estate,  made  the  following 
bequest: — **  I  give  one  fifth  to  my  daughter  8,  the  interest  to  be  paid  over 
to  her  semi-annually  during  her  life;  and  in  case  of  her  death  I  give  the 
same  in  fee  simple  to  her«diildren,  if  she  leave  any,  but  if  none  then  to 
my  other  children  or  their  issue  in  equal  shares,  the  children  or  grand- 
children to  take  the  share  which  the  deceased  parent  would  take."  8 
survived  the  testator  and  afterwards  died  leaving  no  issue.  After  the 
death  of  the  testator  and  before  that  of  8,  C,  a  son  of  the  testator,  went 
into  bankruptcy  and  the  settlement  of  his  bankrupt  estate  was  not  yet 
closed.  Held — 
I  1.  That  the  contingent  gift  to  the  other  children  on  the  death  of  8  without 
issue  was  good  only  as  an  executory  devise. 

2.  That  the  interest  of  C  vested  only  on  the  death  of  8, 

8.  That  no  interest  passed  to  Cs  assignees  in  bankruptcy. 

Hie  persons  to  take  the  contingent  interest  on  the  death  of  8  without  issue 
being  the  **  other  children  of  the  testator  or  their  issue,"  were  not  ascer- 
tainable until  the  death  of  8f  and  therefore  the  interest  could  not  vest 
in  them. 

Suit  for  the  settlement  of  the  construction  of  a  will; 
brought  to  the  Superior  Court.  The  plaintiff  was  a  trustee 
under  the  will. 

The  complaint  alleged  that  the  testator,  Charles  Atwater, 
Sen.,  of  the  city  of  New  Haven,  died  in  J^uary,  1866, 
leaving  a  large  estate,  both  real  and  personal,  and  a  will, 
duly  executed,  by  which,  after  making  provision  for  his 
widow  and  giving  certain  legacies,  he  directed  that  the 
residue  of  his  estate  be  divided  into  five  equal  shares,  of 
which  he  gave  one  each  to  his  two  sons  Charles,  Jr.,  and 
Henry.     The  will  then  proceeded  as  follows : — 

"  Fifth :  One  other  fifth  part  I  give  and  devise  to  my  said 
executors  in  trust  for  my  daughter,  Sarah  Denman,  the  wife 
of  Matthias  B.  Denman,  as  follows,  namely :  to  pay  over 
semi-annually  to  said  Sarah  during  her  natural  life,  for  her 
sole  and  separate  use,  the  income  which  may  arise  from  that 
portion ;  ^ovided  that  in  ca8_e. JUttAHSarah  should^  in  the 
judgment  of  said  trustees,  need  any  portion  of  theprincipal 
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for  her  comfortable  and  proper  support,  said  trustees  may, 
^romtime  to  time^  advance  to  her  so  much  of  the  jgriiifiipftl 
asjaay  ul  their  judgment  be~neces8ary  therefor^^  and  her 
separate  receipt  shall  be  suMcTent  discharge  to  said  trustees 
for  any  payment  made  to  her,  whether  of  principal  or  inter- 
est ;  and  in  case  of  the  death  of  said  Sarah  Penman,  either 
before  or  after  my  decease,  I  give  said  fifth  part  to  the 
children  of  saicTSarah  in  fee  simple  if  she  leave  any  surviv- 
ing her,  to  be  equally  divided  among  them ;  but  if  she  leave 
no  children,  then  to  my  other  children  or  their  issue  in  equal 
shares,  the  children  of  such  as  are  deceased,  whether  of 
children  or  grandchildren,  to  take  the  share  which  their 
deceased  parent  would  have  had."  * 

The  executors  and  trustees  named  in  the  will  were  Charles 
and  Henry  Atwater,  sons  of  the  testator,  and  Henry  White. 
The  executors  had  settled  the  estate  in  probate  and  the 
property  was  now  held  wholly  under  the  trust.  Louis  H. 
Bristol,  the  plaintiff,  had  by  the  death  or  resignation  of  the 
original  trustees,  become,  by  appointment  of  the  probate 
court,  the  sole  tnistee.  Charles  Atwater,  Jr.,  on  resigning 
his  trusteeship  in  1879,  failed  to  pay  over  to  Mr.  White, 
then  his  co-trustee,  a  portion  of  the  trust  fund  that  had  been 
in  his  hands,  and  remains  indebted  to  the  estate  for  the  same, 
except  as  paid  in  part  as  below  stated. 

Charles  Atwater,  Jr.,  went  into  bankruptcy,  under  the 
bankrupt  act  of  the  United  States,  in  1877,  and  the  plaintiff 
and  Hobart  B.  Bigelow  were  appointed  his  assignees  in 
bankruptcy.  The  schedules  filed  in  bankruptcy  made  no 
mention  of  any  interest  existing  in  him  under  the  will  of 
his  father.  The  claim  of  the  trust  estate  against  him  as 
trustee  was  proved  against  his  bankrupt  estate  and  a  divi- 
dend of  $3,280.31  was  paid  by  the  latter  estate  to  the  trust 


*  The  wUl  then  gives  another  fifth  to  the  testator's  daughter  Lucy  R. 
Ehnes,  and.  the  remaining  fifth  to  his  daughter  Elizabeth  Chamley.  The 
advice  of  the  court  was  asked  and  is  given  as  to  certain  questions  with 
regard  to  these  legacies,  but  as  they  are  not  discussed  in  the  opinion  and 
are  of  no  general  interest,  the  reporter  has  thought  it  best  not  to  occupy 
the  space  with  a  statement  of  them. 
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fond.  At  the  time  of  the  bringing  of  the  present  suit 
Charles  Atwater,  Jr.,  was  hopelessly  insolvent,  and  there  was 
a  balance  due  from  him  to  the  trust  fund  of  $12,856.25. 

The  plaintiff  as  trustee  now  held  in  his  hands  $43,500 
applicable  to  the  uses  and  trusts  created  by  the  fifth  section 
of  the  will. 

Sarah  Denman  died  in  May,  1882,  leaving  no  children  or 
lineal  descendents.  There  survived  her,  her  brother  Charles 
Atwater,  Jr.,  her  sister  Lucy  R.  Elmes,  five  children  and  a 
child  of  a  deceased  child  of  her  sister  Elizabeth  Chamley 
deceased,  and  five  children  of  her  brother  Henry  Atwater. 

The  questions  as  to  which  the  plaintiff  sought  the  advice 
of  the  court  were  the  following : — 

1.  Whether  Charles  Atwater,  Jr.,  is  entitled  to  any  portion 
of  the  trust  fund  created  by  the  fifth  section  of  the  will,  and 
if  so,  to  what  share  thereof. 

2.  Whether  the  plaintiff  and  the  said  Bigelow,  as  trus- 
tees in  bankruptcy,  are  entitled  to  any  portion  of  that  trust 
fund,  and  if  so,  to  what  share  thereof. 

8.  Whether  the  sum  of  $12,856.25,  due  from  Charles 
Atwater,  Jr.,  is  to  be  set  off  equitably  or  otherwise  as 
i^inst  that  share  of  the  fund  to  which  he  would  have  been 
entitled,  if  not  bankrupt,  if  it  shall  be  held  that  his  trus- 
tees in  bankruptcy  are  otherwise  entitled  to  receive  that 
share, 

4.  To  whom  such  portion  of  the  fund  as  shall  be  found 
by  the  court  to  be  equitably  due  to  Lucy  R.  Elmes  is  to  be 
conveyed. 

5.  To  whom  such  portion  of  the  fund  as  shall  be  found 
by  the  court  to  be  equitably  due  to  the  children  of  Elizabeth 
Chamley  is  to  be  conveyed. 

The  allegations  of  the  complaint  were  found  true  and  the 
case  was  reserved  for  the  advice  of  this  court. 

X.  jET.  Bristol^  for  the  plaintiff. 

O.  jR.  Ififfersollf  for  the  assignees  in  bankruptcy  of  Charles 
Atwater. 
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S.  E.  Baldwin^  for  Charles  Atwater. 

J.  S.  Beach,  for  the  children  and  grandchildren  of  Elisa- 
beth Charnley. 

W.  B.  Wbostery  for  Lucy  R.  Elmes  and  heirs  of  Heniy 
Atwater. 

Pabk,  C.  J.  The  first  question  presented  in  this  case 
for  our  consideration  and  advice  is,  "whether  Charles 
Atwater,  Jr.,  is  entitled  to  any  portion  of  the  trust  fund 
created  by  the  fifth  section  of  the  will  of  Charles  Atwater, 
and  if  so,  to  what  share  thereof?  " 

The  fifth  section  of  the  will  is  as  follows:  "  One  other 
fifth  part  I  give  and  devise  to  my  executors  in  trust  for  my 
daughter,  Sarah  Denman,  as  follows,  namely :  to  pay  over 
semi-annually  to  said  Sarah  during  her  natural  life,  for  her 
sole  and  separate  use,  the  income  which  may  arise  from  that 
portion ;  provided,  if  said  Sarah  should,  in  the  judgment  of 
said  trustees,  need  any  portion  of  the  principal  for  her  com- 
fortable and  proper  support,  said  trustees  may  from  time  to 
time  advance  to  her  so  much  of  the  principal  as  may  in 
their  judgment  be  necessary  therefor,  and  her  separate 
receipt  shall  be  sufficient  discharge  to  said  trustees  for  any 
payment  made  to  her,  whether  of  principal  or  interest ;  and 
in  case  of  the  death  of  said  Sarah  Denman,  either  before  or 
after  my  decease,  I  give  said  fifth  part  to  the  children  of 
said  Sarah  in  fee  simple,  if  she  leaves  any  surviving  her,  to 
be  equally  divided  among  them;  but  if  she  leaves  no 
children,  then  to  my  other  children,  or  their  issue,  in  equal 
shares,  the  children  of  such  as  are  deceased,  whether  of 
children  or  grandchildren,  to  take  the  share  which  their 
deceased  parent  would  have  had." 

Mrs.  Denman  died  in  the  month  of  May,  1882,  leaving 
no  children  or  lineal  descendants. 

In  the  month  of  April,  1877,  Charles  Atwater,  Jr.,  was 
duly  adjudged  a  bankrupt  under  the  laws  of  the  United 
States,  and  assignees  of  his  estate  were  duly  appointed, 
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whose  schedules  in  bankruptcy  made  no  mention  of  any 
interest  existing  in  him  under  the  will  in  question.  The 
bankrupt  estate  is  now  in  process  of  settlement. 

The  testator  died  in  the  month  of  January,  1866,  seized 
and  possessed  of  a  large  estate  in  real  and  personal 
property. 

These  are  the  principal  facts  regarding  the  first  question 
presented  for  our  consideration. 

We  think  it  is  clear  that  the  contingent  interest  over  to 
the  other  children  of  the  testator  or  their  issue,  in  the  event 
oi  the  death  of  Mrs.  Denman  without  children  surviving 
her,  is  good  only  as  an  executory  devise.    This  is  made  cer- 
tain by  a  long  list  of  authorities  that  might  be  cited.    We  < 
will  refer  to  but  a  few  of  them.    Morgan  v.  Morgan^  6  Day,  ■ 
617 ;  Cotich  v.  Qorham^  1  Conn.,  36 ;  Alfred  v.  Mark%^  49 
id.,  473 ;  4  Kent's  Com.,  268.     "  A  proper  executory  devise^, 
is  where  a  testator  devises  a  fee,  but  upon  the  happening  of  ' 
a  particular  event  limits  the  inheritance  over  to  another  \ 
description  of  heirs.    Such  a  limitation  over  can  not  take    ^ 
effect  as  a  contingent  remainder,  because  a  fee  cannot  be 
limited  after  a  fee."    1  Swift  Dig.,  146.    A  testator  devised  / 
his  estate  to  his  daughter  and  her  heirs  and  assigns  forever, 
and  if  she  died  without  issue  living  at  the   time  of  her 
death,  then  to  T.  B.  and  his  heirs.    It  was  held,  that  the 
whole  fee  being  given  to  the  daughter  and  her  heirs,  no 
further  remainder  over  could  be  limited  upon  that  fee,  and 
therefore  the  estate  given  to  T.  B.  was  a  new  fee  limited 
upon  a  contingency  as  an  executory  devise.    Bamfield  v. 
Weltan^  2  Bos.  &  PuL,  324.    Bouvier,  in  his  Law  Diction- 
ary,  under  the  head  of  Executory  Devise  says:     "An 
executory  devise  differs  from  a  remainder  in  three  very 
material  respects.     *     *    By  it  a  fee  simple  or  otiier  less 
estate  ma}^  be  limited  after  a  fee."     The  same  prim^iple  is 
stated  by  Kent  in  the  fourth  volume  of  his  Commentaries, 
269,  and  by  Blackstone  in  the  second  volume  of  lus  Com- 
mentaries, 172. 

The  will  in  question^  in  the  first  place,  gives  the  fee 
simple  to  the  children  oL  Mrs*.  Penman  If  she  should  leave 
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anysurviyingjLfir ;  but  in  case  she  leaves  no  surYJyiny        .    ^Ji 
children^^then  the  fee^  simple  is  given  to  the  other  children  h^^^*^{        ^. 
of  the  testator,  or  their  issue,  as  the  case  may  be  in  regard    Jjtl^^ 
to  survivorship.    Manifestly,  a  fee  is  here  limited  after  a  •^^>'  ^ 

NC  fee,  which,  according  to  the  j,uthqrities^  casaot  be. done  ^^^^ 
otherwise  than  bv  executory  devise.  Blackstone  (2  Com.,  \io-  * 
172,)  says:  "An  executory  devise  of  lands  is  such  a  dis-  ' 
position  of  them  by  will  that  thereby  no  estate  vests  at  the 
death  of  the  devisor,  but  only  on  some  future  contingency." 
Swift  (1  Dig.,  144,)  says:  "Executory  devises  may  be 
defined  to  be  such  a  disposition  of  lands  in  a  will,  that  no 
estate  vests  at  the  death  of  the  testator,  but  on  some  future 
contingency."  Bouvier  (Law  Diet.,  Ex.  Devise^^  says: 
"  By  the  executory  devise  no  estate  vests  at  the  death  of 
the  devisor  or  testator,  but  only  on  the  future  contingency." 
In  the  case  of  Inglis  v.  Trustees  of  the  Sailors*  Snug  Harbor^ 
8  Pet.,  99,  the  court  say :  "  A  valid  executory  devise  is 
such  a  disposition  of  lands  that  thereby  no  estate  vests  at 
the  death  of  the  devisor,  but  only  on  some  future  contin- 
gency." 

It  follows,  therefore,  that  no  estate  vested  in  the  other 
children  of  the  testator  or  their  issue  until  the  happening 
of  the  contingency,  to  wit,  the  death  of  Mrs.  Denman  with- 
out children  surviving  her.  And  indeed  the  very  terms  of 
the  will  itself  make  it  clear  that  no  estate  could  vest  before 
the  happening  of  that  event,  for  until  the  death  of  Mrs. 
Denman  without  children  surviving  her  it  was  altogether 
uncertain  where  the  contingent  interest  would  be  carried 
by  the  will.  If  Charles  Atwater  had  had  children  and 
grandchildren  during  the  life  of  Mrs.  Denman,  no  one 
could  tell  which  of  the  three  generations  would  take  under 
the  will  upon  the  happening  of  the  contingency  limiting  the 
estate  to  some  one  of  them.  Charles  Atwater's  chances,  per- 
haps, might  be  regarded  as  better  than  those  of  the  others,  for 
he  stood  first  in  the  order  of  beneficiaries  named  in  the  will. 
If  he  survived  the  contingency,  he  would  take,.  If  he  did 
not,  but  had  children  who  survived,  they  would  take ;  and 
so  in  respect  to  the  grandchildren.    Hence  the  terms  of  the 


.  Digitized  by  VjOOQIC 


408  NEW  HAVEN  COUNTY. 

Bristol  V.  Atwa^. 

will  carry  the  estate  along  to  the  death  of  Mrs.  Denman, 
without  children  surviving  her,  in  order  to  ascertain  where 
the  contingent  interest  will  then  vest. 

Again,  suppose  that  Mrs.  Denman  had  had  a  son  grown 
to  manhood  during  her  life,  and  during  her  life  he  had  been 
put  into  bankruptcy  under  the  United  States  bankrupt  act. 
Clearly  his  assignee  in  bankruptcy  would  have  taken  lys 
interest  in  the  estate.    Suppose  that  during  the  same  time 
Charles  Atwater  had  had  a  son  grown  to  manhood  who 
likewise  had  been  put  into  bankruptcy  at  the  same  time 
that  his  father  became  bankrupt,  would  his  assignee  have 
taken  an  interest  in  the  estate  ?    It  is  said  that  his  father's 
assignee  took  such  interest,  and  if  so  why  would  not  the 
son's  assignee  have  taken  the  same  interest?    He  was  but 
one  step  farther  removed  in  the  order  of  beneficiaries,  and 
hardly  that,  for,  being  younger,  there  was  mpre  probability 
of  his  surviving  the  death  of  Mrs.  Denman  without  child- 
ren than  there  was  that  his  father  would  so  survive.    At 
all  events,  if  his  father's  assignee  took  an  interest  in  the 
estate,  no  good  reason  could  be  given  why  his  assignee 
would  not  have  taken  the  same  interest ;  and  there  would 
exist  the  strange  anomaly  of  the  same  interest  being  taken 
by  three  different  assignees  in  bankruptcy  on  three  differ- 
ent estates. 

Again,  if  the  contingent  interest  vested  in  Charles  At- 
water on  the  death  of  the  testator,  it  was  the  subject  of 
inheritance,  and  it  would  make  no  difference  whether  Charles 
Atwater  should  die  before  or  after  the  death  of  Mrs.  Den- 
man without  children ;  whereas  the  will  expressly  provides 
that  the  contingent  interest  shall  go  directly  to  the  children 
or  grandchildren  of  Charles  Atwater,  as  the  case  may  be,  in 
the  event  of  his  dying  before  the  death  of  Mrs.  Denman 
without  children  surviving  her.  This  would  seem  decisive 
of  the  question.  By  the  terms  of  the  will  the  children  of 
deceased  children  of  the  testator  take  nothing  by  inheritance 
of  their  deceased  parent.  If  they  take  at  all  they  must  take 
directly  from  the  testator  through  his  will. 

The  case  has  been  argued  by  the  trustees  in  bankruptcy 
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as  though  the  will  proyided  that  in  case  Mrs.  Denman 
should  die  leaving  no  childFen,  the  estate  was  then  to  go 
« to  my  other  children/'  which  would  present  a  very  dif- 
ferent question  from  the  one  at  bar.  In  that  case  the  per- 
sons to  take  would  be  certain,  and  the  event  only  uncer- 
tain. But  here  there  is  uncertainty  both  as  to  the  persons 
to  take  and  the  event  to  happen. 

The  cases  in  Massachusetts  have  been  relied  upon  by 
the  trustees  in  bankruptcy  in  support  of  their  views  of  the 
case.  But  it  will  be  found  upon  an  examination  of  the 
cases  that  none  of  them  conflict  with  the  views  here  ex- 
pressed, except  that  of  Dunn  v.  Sargent,  101  Mass.,  336. 
In  that  case  the  will  was  similar  to  the  one  in  question.  It 
is  a  singular  fact  in  the  case  that  neither  the  construction 
of  the  will  nor  the  rights  of  the  parties  under  it  were  at 
all  involved  in  the  decision  of  the  case  before  the  court ; 
but  still  the  learned  court,  in  a  brief  way,  gave  a  construc- 
tion to  the  will.  They  hold  that  parties,  standing  in  the 
relation  of  "  my  other  children "  in  the  case  at  bar,  had, 
during  the  life  of  the  life  tenant,  ^^  a  vested  interest  in  a 
contingent  remainder."  But  this  result  was  reached  by 
holding  that  the  persons  to  take  were  certain  on  the  death 
of  the  testatrix.  They  say : — "  The  persons  to  whom  these 
interests  were  bequeathed  were  ascertained  at  the  death  of 
the  testatrix ;  for  they  were  her  own  children  and  named  in 
the  will." 

We  think  the  persons  who  should  take  the  contingent 
interest  in  the  case  at  bar  were  not  ascertained  or  ascer- 
tainable on  the  death  of  the  testator,  but  only  on  the 
happening  of  the  contingency.  The  phrase,  "  the  children 
of  such  as  are  deceased,  whether  of  children  or  grand- 
children, to  take  the  share  which  their  deceased  parents 
would  have  had,"  has  reference  to  the  death  of  Mi's  Den- 
man without  children  surviving  her. 

We  think,  therefore,  that  no  estate  vested  in  Charles 
Atwater,  Jr.,  before  the  death  of  Mrs.  Denman,  and  that 
consequently  no  estate  passed  to  his  assignees  in  bank 
ruptcy  by  the  bankrupt  proceedings. 
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We  therefore  answer  the  first  question  presented  for  our 
consideration,  by  saying  that  Charles  Atwater,  Jr^  is 
entitled  to  one  fourth  part  of  the  trust  fund  created  by  the 
fifth  section  of  the  will  of  Charles  Atwater,  from  which  a 
proper  deduction  should  be  made  for  his  indebtedness  to 
the  fund. 

We  answer  the  second  question  by  saying  that  the  plain- 
tiff and  Mr.  Bigelow,  as  trustees  in  bankruptcy,  are  not 
entitled  to  any  portion  of  the  trust  fund. 

The  fourth  question  we  answer  by  saying,  that  Lucy  R. 
Elmes's  portion  of  the  fund  should  be  paid  to  her  trustee 
in  trust  for  her. 

And  the  fifth  question  by  saying  that  the  portion  of  the 
trust  fund  which  belongs  to  the  children  of  Elizabeth 
Chamley,  deceased,  should  be  paid  to  their  trustee  in  trust 
for  them. 

We  advise  the  Superior  Court  to  render  judgment  in 
accordance  with  these  views. 

In  this  opinion  the  other  judges  concurred. 
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SUPKEME  COUET  OF  EREOES. 

HELD  AT  HARTFORD,  FOR  THE  COUNTIES   OF 

HARTFORD,    WINDHAM,    MIDDLESEX, 

LITCHFIELD  AND   TOLLAND, 

ON  THE  SECOND  TUESDAY  OF  JANUARY,  1883. 

•  Present, 

Park,  C.  J.,  Carpenter,  Pardee,  Loomis  and  Gran* 

OER,  Js. 


The  State  vs.  Matthew  Ryan. 

Under  the  statute  (Gen.  Statutes,  p.  522,  sec  60,)  which  forbids  the  keep- 
ing open  on  Sunday  of  any  place  in  which  it  is  reputed  that  intoxicating 
liquors  are  kept  for  sale,  an  entire  hotel  may  come  within  the  statute  as 
haying  such  a  reputation,  although  liquor  may  not  have  been  sold  in 
every  room  in  it. 

Whether  the  reputation  applies  to  the  whole  hotel  or  to  a  certain  part  of  it 
is  whoUy  a  question  of  fact  for  the  jury. 

li  it  applies  to  the  whole  house,  the  occui>ant  may  yet  keep  it  open  on 
Sundays  for  the  admission  of  boarders  and  travelers. 

Complaint  for  keeping  open  on  Sunday  a  house  in  which 
it  was  reputed  that  intoxicating  liquors  were  sold ;  brought 
before  a  justice  of  the  peace  and  appealed  by  the  defendant 
to  the  Superior  Court  in  Windham  County.  Tried  to  the 
jury  before  Martin^  J.  Verdict  guilty,  and  motion  for  a 
new  trial  by  the  defendant.  The  case  is  sufficiently  stated 
in  the  opinion. 
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T.  E.  Graves^  in  support  of  the  motion. 

J.  J.  Penrose^  State's  Attorney,  contra. 

LooMis,  J.  The  defendant  was  complained  of  for  keep- 
ing open  during  the  prohibited  hours  of  a  certain  Sunday, 
a  certain  house  reputed  to  be  a  place  where  intoxicating 
liquots  were  sold. 

It  appears  from  the  motion  that  the  place  referred  to  was 
a  hotel  kept  by  the  defendant,  having  two  firont  rooms,  one 
a  bar-room  and  the  other  a  sitting-room,  each  with  its  own 
outside  door,  but  both  opening  through  inner  doors  into  a 
common  hall  between  them,  and  the  principal  outside  door 
and  entrance  to  the  hotel  was  into  this  common  hall. 

The  State  offered  evidence  to  prove  the  keeping  open  of 
the  house  on  the  alleged  day  and  the  entry  and  exit  of  large 
numbers  of  people,  residents  of  the  village  and  vicinity; 
also  evidence  was  offered  tending  to  prove  the  reputation  as 
alleged,  and  that  it  was  Qot  confined  to  the  bar-room,  but 
attached  to  the  whole  house  occupied  by  the  defendant. 

The  defendant  on  his  part  offered  evidence  to  prove  that 
every  Saturday  night,  both  before  and  after  the  date  alleged, 
at  about  half  past  ten,  he  locked  the  front  and  inside  doors 
of  his  bar-room  and  closed  the  blinds,  and  kept  the  room  so 
closed  till  Monday  morning,  and  that  it  was  closed  at  the 
time  alleged.  The  State  then  in  rebuttal  offered  evidence 
to  prove  that  the  defendant  did  not  keep  his  bar-room  closed 
as  claimed  by  him,  but  that  he  did  sometimes  keep  it  open 
on  Sundays  and  sell  liquors  therein,  notwithstanding  his 
claim  and  testimony  to  the  Contrary. 

The  motion  for-  a  new  trial  is  predicated  wholly  on  the 
refusal  of  the  court  to  charge  the  jury  as  requested.  The 
substance  of  the  request,  given  at  ^eater  length  in  the 
motion,  was  correctly  condensed  in  the  brief  of  the  defend- 
ant's counsel  to  these  two  points : — That  the  court  should 
charge  the  jury — 1st,  that  the  reputation  which  the  witnesses 
applied  to  the  whole  house  was  disproved,  and  rested  on  the 
bar-room  alone ;  and  2d,  that  if  the  bar-room  was  closed  the 
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defendant  had  a  right,  so  far  as  the  present  charges  were 
concerned,  to  keep  open  his  house  as  if  no  bar-room  existed 
on  his  premises. 

The  first  request  involved  a  pure  question  of  fact  and  the 
court  coAld  not  have  complied  with  it  without  a  clear 
usurpation  of  the  province  of  the  jury.  It  was  for  them  to 
say  whether  witnesses  were  mistaken  or  false  and  whether 
the  testimony  as  to  what  the  reputation  applied  to  had  been 
disproved.  The  court  gave  the  defendant  the  full  benefit 
of  this  point  before  the  jury,  by  instructing  them  that  if 
they  "  should  find  that  such  reputation  existed  in  connection 
with  the  defendant's  house  it  would  then  be  their  duty  to 
inquire  and  ascertain  whether  it  applied  and  attached  to  the 
whole  house,  as  claimed  by  the  State,  or  only  to  the  bar- 
room, as  claimed  by  the  defendant ;  and  that  if  they  should 
find  from  the  evidence  that  the  reputation  attached  only  to 
the  bar-room,  and  the  defendant  kept  that  room  closed  dur- 
ing the  time  mentioned  in  the  complaint,  then  the  defendant 
would  be  entitled  to  an  acquittal." 

Had  this  been  a  case  where  there  was  no  testimony  at  all 
to  be  considered  by  the  jury,  an  interference  on  the  part  of 
the  court  would  have  been  justifiable ;  but  here  was  a  very 
different  case.  It  would  seem  that  all  the  evidence  except 
what  the  defendant  furnished  attached  the  bad  repute  to 
the  entire  house,  without  distinction  as  to  parts  or  different 
rooms. 

The  defendant  instead  of  avoiding  the  effect  of  this  evi- 
dence for  the  State,  by  showing  that  the  reputation  had  no 
good  foundation,  as  it  was  his  prfvilege  to  do  under  the 
authority  of  State  v.  Morgan^  40  Conn.,  46,  seems  by  his 
course  of  defence  virtually  to  have  admitted  the  sale  of 
intoxicating  liquors  on  secular  days,  and  that  the  reputation 
was  well  founded  as  to  the  bar-room  in  his  hotel.  This 
would  seem  to  make  a  pretty  complete  case  for  the  State  on 
this  point ;  for  where  it  is  alleged  and  proved  that  a  hotel 
or  house  kept  by  a  defendant  is  reputed  to  be  a  place  where 
intoxicating  liquors  are  kept  for  sale,  and  actual  sales  should 
be  either  proved  or  admitted,  it  would  afford  ample  founda- 
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tion  for  the  reputation  of  the  entire  hotel  or  house.  For 
this  purpose  it  would  seem  absurd  to  require  that  liquor 
should  be  sold  in  every  room.  The  ill-repute  may  properly 
diffuse  itself  over  the  entire  house,  if  under  one  occupancy 
and  control,  though  founded  on  acts  done  in  a  comter  of  one 
room  in  it. 

And  this  brings  us  to  say,  by  way  of  criticism,  that  the 
most  appropriate  application  of  the  defence  involved  in  the 
fects  relied  upon  would  have  been,  not  to  the  matter  of 
localizing  the  reputation  and  Hmiting  it  to  the  bar-room, 
but  to  the  question  whether  the  hotel  on  this  occasion  was 
kept  open  by  the  defendant  for  the  lawful  object  of  admit- 
ting his  guests  as  such,  or  for  the  unlawful  purpose  as  well 
of  selling  intoxicating  liquors. 

The  defendant  properly  offered  evidence  tending  to  show 
that  his  bar-room  was  always  closed  as  early  as  half  past  ten 
Saturday  night  and  so  remained  until  Monday  morning, 
ajid  that  the  fact  was  so  on  this  occasion,  and  that  the 
people  he  received  were  strictly  his  boarders  and  guests.  If 
he  had  succeeded  in  convincing  the  jury  that  his  claim  was 
true,  the  court  distinctly  told  them  he  should  be  acquitted. 
So  that  in  fact  he  had  the  benefit  of  all  the  facts  he  relied 
upon  in  this  more  appropriate  application,  as  well  as  under 
the  head  of  reputation. 

As  to  the  other  request,  relative  to  the  right  of  the  defend- 
ant to  keep  his  hotel  open  as  such  if  the  bar  was  closed,  the 
charge  was  correct  and  substantially  as  requested,  and  was 
as  follows: — "But  if  the  reputation  charged  in  the  com- 
plaint attached  to  and  Embraced  not  the  bar-room  merely, 
but  the  whode  house,  then  it  was  the  duty  of  the  defendant 
to  close  his  house,  except  so  far  as  it  might  be  necessary  to 
keep  it  open  for  the  accommodation  of  his  family,  his  boarders 
and  travelers,  guests  of  the  house ;  and  that  the  defendant 
had  a  right  to  keep  his  house  open  for  the  accommodation  of 
these  several  classes  of  persons,  even  if  it  had  the  reputa- 
tion claimed  by  the  State  and  alleged  in  the  complaint." 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 
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The  State  vs.  Michael  Moriabty. 

Under  the  statute  (Gen.  Statutes,  p.  520,  sec  48),  which  makes  it  an 
o£fense  to  keep  a  place  in  which  it  is  reputed  that  intoxicating  liquors 
are  kept  for  sale,  such  reputation  Is  not  conclusive  evidence  of  the  guilt 
of  the  accused,  but  he  may  show  by  proper  evidence  that  he  did  not  in 
fact  keep  liquors  for  sale,  and  that  the  reputation  is  not  well  founded. 

The  statute  in  one  section  forbids  the  keeping  of  intoxicating  liquors  fbr 
sale,  and  in  another  the  keeping  a  place  in  which  it  is  reputed  that  in- 
toxicating liquors  are  kept  for  sale.  These  two  o£fenses  are  so  far  dis- 
tinct that  an  acquittal  of  the  former  is  not  a  bar  to  a  conviction  of  the 
latter,  although  the  times  at  which  the  o£fenses  are  charged  to  have  been 
conunitted  are  the  same. 

In  a  prosecution  for  the  former  offense  the  whole  burden  of  proof  is  on 
the  state,  while  in  one  for  the  latter  the  burden  of  proof,  after  reputa- 
tion is  shown,  is  shifted  upon  the  accused.  An  acquittal  in  the  former 
case  may  result  from  an  insufficiency  of  proof  on  the  part  of  the  state, 
while  upon  the  same  facts  a  conviction  in  the  latter  case  may  result  from 
an  insufficiency  of  proof  on  the  part  of  the  accused. 

Where  the  accused  had  kept  the  same  place  continuously  for  a  year,  and 
was  charged  with  keeping  a  place  in  which  it  was  reputed  that  intoxicat- 
ing liquors  were  kept  for  sale  on  a  certain  day,  it  was  held  that  evidence 
was  admissible  that  liquors  were  actually  kept  by  him  exposed  for  sale  at 
a  time  three  months  later,  but  within  his  continued  occupancy  of  the 
place. 

Such  evidence  would  be  of  constantly  diminishing  weight  with  the  lapse  of 
time,  but  would  be  admissible,  under  instructions  of  the  court  as  to  the 
considerations  affecting  its  weight. 

It  being  a  question  of  the  Intent  with  which  the  liquors  were  kept,  and 
intent  being  generally  a  matter  of  continuance,  the  existence  of  the  in- 
tent at  the  former  time  might  be  inferred,  more  or  less  strongly,  from  its 
existence  later. 

Complaint  for  keeping  a  house  in  which  it  was  reputed 
that  intoxicating  liquors  were  kept  for  sale,  and  in  a  second 
count  for  keeping  intoxicating  liquors  for  sale,  without  a 
license,  on  the  10th  day  of  March,  1882 ;  brought  before  a 
justice  of  the  peace.  The  justice  found  the  accused  guilty 
on  the  first  count  and  not  guilty  on  the  second.  The 
accused  appealed  from  the  judgment  on  the  first  count  to 
the  Superior  Court  in  Windham  county,  where  the  case  was 
tried  to  the  jury  before  'Stoddard^  J.  Upon  the  trial  the 
accused  asked  the  court  to  charge  the  jury  that  the  acquit 
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tal  upon  the  second  count  was  conclusive  in  his  favor  upon 
the  question  of  his  guilt  upon  the  first  count.  The  court 
did  not  so  charge ;  and  the  jury  having  returned  a  verdict 
of  guilty,  the  accused  appealed  to  this  court  on  the  ground 
of  the  error  in  the  charge,  and  of  an  error  in  the  ruling  of 
the  court  as  to  evidence,  which  is  fully  stated  in  the 
opinion. 

T.  JE.  Graves^  for  the  appellant. 

J.  J.  Penrose^  State's  Attorney,  contra, 

Pabk,  C.  J.  The  defendant  was  on  trial  before  the  jury 
for  keeping  a  place  reputed  to  be  a  place  where  intoxicating 
liquors  were  kept  for  sale,  without  having  a  license  there- 
for. On  the  trial  he  offered  in  evidence  the  record  of  a 
justice  court  acquitting  him  of  the  charge  of  keeping  in- 
toxicating liquors  for  the  purpose  of  selling  them,  without 
a  license;  the  latter  charge  covering  the  same  time  with 
that  on  which  he  was  then  on  trial  before  the  jury.  The 
evidence  was  admitted,  and  the  counsel  for  the  defendant 
requested  the  court  to  charge  the  jury  that  it  was  conclu- 
sive in  the  defendant's  favor,  as  showing  that  the  reputa- 
tion of  the  place,  as  one  where  intoxicating  liquors  were 
kept  for  sale,  had  no  foundation  in  fact.  The  court  refused 
so  to  charge,  and  the  question  now  before  us  is,  whether 
this  was  error. 

This  court  has  of  course  nothing  to  do  with  the  proba- 
bilities of  the  case.  The  sole  question  for  us  is  whether 
the  acquittal  in  the  former  case  and  the  conviction  in  the 
present  can  stand  together  as  a  matter  of  law.  In  other 
words,  does  the  acquittal  in  that  case  exclude  the  possibil- 
ity, as  a  matter  of  law,  of  a  conviction  in  this. 

The  statute  upon  which  the  present  complaint  is  founded 
was  fully  considered  by  this  court  in  the  cases  of  St€Ue  v. 
Morgan^  40  Conn.,  44,  and  State  v.  Thomas^  47  id.,  646. 
The  statute  was  there  interpreted  as  meaning  a  reputation 
founded  in  fact,  and  as  therefore  equivalent  to  proof  of  the 
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fact  that  liquors  were  kept  for  sale,  the  proof  of  the  repu- 
tation being  merely  primd  facie  proof  that  it  was  well 
founded,  leaving  the  defendant  the  right  to  prove,  if  he 
should  be  able,  that  liquors  were  not  in  fact  kept  by  him 
for  sale.  In  thus  throwing  the  burden  of  proof  of  his  in- 
nocence upon  the  defendant,  after  proof  of  the  reputation, 
the  statute  was  introducing  no  new  or  unreasonable  rule 
into  the  criminal  law.  There  are  many  cases  where  primd 
facie  proof  of  guilt  on  the  part  of  the  state  is  held  to  be 
sufficient  for  a  conviction,  if  the  defendant  does  not  explain 
away  the  primd  facie  case  against  him.  Thus  where  stolen 
property  is  found  immediately  after  the  theft  in  the  posses- 
sion of  a  person,  it  is  sufficient  proof  that  he  is  the  thief^ 
unless  he  shall  explain  his  possession  and  show  it  to  be  in- 
nocent. Of  course  the  charge  may  be  in  fact  groundless, 
but  if  it  is  so  it  is  almost  always  easy  for  the  defendant  to 
show  it.  He  can  in  almost  every  case  prove  without  diffi- 
culty where  he  got  the  property,  and  that  it  came  to  him 
honestly.  There  can  hardly  be  conceived  a  case  where  this 
shifting  of  the  proof  upon  the  defendant  is  less  likely  than 
in  a  case  like  the  present,  to  do  him  an  injustice.  It  is,  in 
the  first  place,  hardly  possible  for  a  place  to  get  an  estab- 
lished reputation  as  one  where  liquors  are  kept  for  sale, 
when  in  fact  they  are  not  so  kept.  The  indications  are 
always  too  numerous  and  positive  to  allow  of  any  mistake. 
In  the  next  place,  if  no  liquors  are  in  fact  kept  in  the  place 
for  sale,  the  defendant  can  establish  the  fact  with  no  diffi- 
culty. The  members  of  his  family,  if  the  place  be  a  dwell- 
ing house  or  annexed  to  one,  and  bis  clerk,  if  it  be  a  store, 
and  persons  occasionally  at  the  place,  whatever  it  may  be, 
can  all  testify  to  the  actual  character  of  the  place.  The 
possibility  of  injustice  is  so  small  as  not  to  be  worthy  of 
consideration.  It  is  to  be  noticed  that  an  acquittal  upon 
the  charge  of  keeping  liquors  for  sale,  does  not  prove  that 
the  defendant  did  not  keep  them  for  sale.  Many  a  guilty 
man  has  been  acquitted.  He  is  merely  protected  from 
farther  prosecution  upon  the  same  charge.  .This  alone 
would  show  that  the^  acquittal  could  not  bar  the  prosecu- 
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tion  for  keeping  a  house  reputed  to  be  a  place  where  liquors 
were  kept  for  sale,  for  it  would  not  be  a  charge  of  the  same 
crime. 

A  charge  therefore  of  keeping  a  place  reputed  to  be  a 
place  where  liquors  are  kept  for  sale,  and  a  charge  of  keep- 
ing liquors  for  sale  in  fact,  stand,  both  in  logic  and  in  law, 
upon  entirely  different  evidence.  In  the  first  case  the 
charge  is  sustained  by  proof  of  reputation,  unless  the 
defendant  proves  the  actual  fact  to  be  otherwise.  In  the 
latter,  the  charge  can  be  sustained  only  by  proof  of  the 
actual  fact.  It  might  thus  happen  that  a  charge  of  reputa- 
tion would  be  fully  sustained  and,  the  defendant  offering 
no  evidence,  he  would  be  convicted,  and  at  the  same  time 
the  state  might  fail  to  prove  the  actual  fact,  making  an 
acquittal  of  the  defendant  necessary,  even  if  he  had  offered 
no  evidence  in  his  own  favor.  It  is  decisive  of  the  present 
case  that  the  two  cases,  of  conviction  in  the  one  upon  repu- 
tation, and  acquittal  in  the  other  upon  the  actual  fact,  can 
stand  together,  with  no  legal  conflict  or  inconsistency. 

A  further  question  is  made  with  regard  to  the  admissi- 
bility of  evidence.  The  state  offered  evidence  to  prove, 
and  the  court  finds  that  it  was  proved,  that  the  defendant 
kept  the  place  in  question  continuously  from  about  the  1st 
of  August,  1881,  down  to  and  after  July,  1882.  The  com- 
plaint charged  the  keeping  of  a  house  where  it  was  reputed 
that  liquors  were  kept  for  sale,  as  being  on  the  10th  day  of 
March,  1882,  and  the  state  offered  evidence  that  the  house 
bore  that  reputation  on  that  day.  It  was  open  to  the 
defendant  to  show  that  he  did  not  in  fact  at  that  time  keep 
liquors  with  any  such  intent  to  sell,  and  thus  to  show  that 
the  reputation  had  no  foundation  in  fact  and  was  really  a 
false  one.  This  made  the  question  of  the  actual  fact  a  per- 
tinent one.  On  this  question  the  state,  having  before 
proved  the  continuous  keeping  of  the  place  by  the  defend- 
ant till  the  July  following  the  time  charged,  offered  evi- 
dence to  prove  that  the  defendant  actually  had  a  supply  of 
liquors  on  hand  as  if  for  sale  in  June  of  the  same  year. 
This  was  three  months  after  the  time  gharged  and  to  which 
the  state  was  directing  its  proof. 
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The  defendant's  counsel  objected  to  the  admission  of  this 
evidence  on  the  ground  that  the  fact  that  the  defendant 
then  kept  liquors  for  sale  did  not  tend  to  prove  that  he 
kept  liquors  to  sell  at  a  prior  time,  and  especially  at  a  time 
so  long  before,  as  he  might  have  purchased  them   in  the 
meantime,  or  if  he  had  had  them  three  months  before,  might 
not  have  kept  them  Mrith  an  intention  to  sell  them.    It  is 
obvious  that  such  evidence  would  not  be  decisive,  and  of 
course  would  have  far  less  weight  with  the  lapse  of  time. 
It  would  not,  however,  be  inadmissible. .  The  jury  would 
of  course,  under  the  advice  of  the  court,  consider  the  lapse 
of  time  and  all  the  possibilities  in  the  defendant's  favor, 
and  would  not  be  likely  to  give  any  undue  weight  to  the 
evidence.    If  the  possession  of  the  liquors  with  an  appar- 
ent intent  to  sell  them,  the  next  day  after  the  main  fact 
charged,  would  have  been  admissible  against  the  defendant, 
it  is  difficult  to  see  what  difference  it  can  make,  except  in 
the  weight  of  the  evidence,  if  the  possession  of  the  liquors 
had  been  a  week  later  or  a  month,  or  even  three  months, 
especially  in  connection  with  proof  that  the  defendant  had 
kept  the  place  uninterruptedly  during  all  the  intervening 
time.     It  is  to  be  observed  that  the  point  to  be  proved,  in 
support  of  the  reputation  of  the  place,  was  an  actual  intent 
to  sell  the  liquors  that  were  kept.     This  matter  of  intent  is 
not  one  of  change  from  day  to  day,  but  one  of  continuance, 
and  generally  for  a  considerable  time  precedes  the  procure- 
ment of  the  liquors.     The  fact,  therefore,  that  one  who  has 
kept  a  place  for  a  year  has  a  stock  of  liquors  on  hand  at 
the  place  as  if  for  sale,  creates  a  probability,  more  or  less 
strong,  that  the  intent  then  existing  existed  three  months 
before. 
There  is  no  error  in  the  rulings  of  the  court. 

In  this  opinion  the  other  judges  concurred. 
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Benjamin  F.  BEiirNETT  vs.  The  Agbicxtltubal  Iksub- 
ANCE  Company. 

A  policy  of  insurance  upon  a  dwelling-house  contained  a  proTision  that 
"  if  the  dwelling-house  hereby  insured  shall  cease  to  be  occupied  as  such, 
then  this  policy  shall  cease  and  be  of  no  more  eifect.''  The  house  was 
described  in  the  application  as  occupied  by  a  tenant,  and  was  so  occupied 
at  the  time  of  the  insurance.  The  tenant  left  the  house,  taking  with 
him  all  his  furniture,  about  six  o'clock  on  a  certain  evening,  and  the 
house  was  destroyed  by  fire  about  two  o'clock  the  next  morning.  Held 
that  the  non-occupation  avoided  the  policy. 

The  i>olicy  provided  that  all  statements  in  the  application  should  be  ''taken 
to  be  warranties  on  the  part  of  the  assured."  The  application  contained 
the  following  questions  and  answers:  "Q.  How  many  acres  of  land  in 
the  place?"  Ans.  "Sixty."  Q.  "What  is  the  valUe  of  the  land  and 
buildings?"  Ans.  "Seventeen  hundred  dollars."  Held,  that  the  par- 
ties had  made  these  matters  material  and  that  they  must  be  so  regarded 
whether  they  related  to  the  risk  or  not;  and  that  if  the  answers  were 
not  true  in  the  sense  in  which  they  were  taken  by  the  parties,  there 
could  be  no  recovery. 

Action  on  a  policy  of  fire  insurance;  brought  to  the 
Superior  Court  in  Windham  County,  and  tried  to  the  jury 
before  Andrews^  J, 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  policy 
of  insurance  dated  June  14th,  1879,  by  which  the  defend- 
ants insured  the  dwelling-house  of  the  plaintiff  for  two 
years  in  the  sum  of  $500.  The  policy  referred  to  the  appli- 
cation as  "  forming  a  part  of  this  policy."  The  application 
stated  the  value  of  the  house  to  be  $800,  and  contained  the 
following  questions  and  answers :  Q.  "  How  many  acres  of 
land  in  the  place?"  Ans.  "Sixty."  Q.  "What  is  the 
value  of  the  land  and  buildings  ?  "  Ans.  "  Seventeen  hun- 
dred dollars."  Q.  "  For  what  is  the  house  occupied?  "  Ans. 
"  DwfeUing."     Q.  "  By  whom  ?  "     Ans.  "  Tenant." 

The  policy  contained  the  following  provisions : 

"All  statements  contained  in  the  application  will  be 
taken  and  deemed  to  be  warranties  on  the  part  of  the 
assured." 

"  If  any  dwelling-house  hereby  insured  shall  cease  to  be 
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occupied  as  such,  *  *  this  policy  shall  cease  and  be  of 
no  more  force  or  effect." 

**  In  case  of  loss  or  damage  to  any  building  hereby  in- 
sured the  company  is  liable  for  such  loss  or  damage  to  the 
whole  amount  of  insurance,  provided  such  amount  does  not 
exceed  two  thirds  of  the  value  of  the  building.  But  this 
company  shall  in  no  event  be  liable  for  more  than  ■  two 
thirds  the  actual  cash  value  of  such  building  at  the  time 
of  the  loss." 

It  appeared  by  the  evidence  that  in  the  spring  of  the 
year  1880,  one  Barber  moved  into  the  house,  as  a  tenant  of 
the  plaintiff;  that  the  house  had  then  been  unoccupied  abcrut 
a  month  and  a  half ;  that  Barber  moved  out  with  his  family 
and  furniture  about  six  o'clock  in  the  evening  of  August 
19th  of  that  year ;  and  that  the  house  was  discovered  to  be 
on  fire  and  nearly  consumed  between  two  and  three  o'clock 
of  the  same  night. 

The  plaintiff  offered  evidence  to  prove,  and  claimed  to 
have  proved,  that  the  value  of  the  dwelling  house  insured 
was  $800;  and  that  of  the  whole  farm  $1700;  and  that 
there  were  sixty  acres  of  land  in  the  farm.  The  defend- 
ants offered  the  evidence  of  sundry  witnesses  living  in  that 
neighborhood  who  testified  that  in  their  opinion  the  house 
insured  was  of  no  greater  value  than  from  $800  to  $500-; 
and  that  the  value  of  the  whole  farm  was  no  more  than 
from  $1000  to  $1400.  They  further  offered  sundry  wit- 
nesses, one  of  whom  was  a  surveyor,  who  testified  as  to 
the  number  of  acres  in  the  farm.  From  their  testimony 
the  defendants  claimed  they  had  proved  that  it  contained 
less  than  fifty  acres.  They  also  offered  the  evidence  of 
sundry  witnesses  acquainted  with  the  business  of  insurance, 
who  testified  that  the  risk  would  be  increased  by  the  non- 
occupancy  of  a  dwelling  house  situated  as  the  one  named 
in  the  policy  was. 

No  witnesses  were  called  to  prove  that  the  statements  in 
the  application  as  to  the  value  of  the  whole  farm  or  as  to 
the  number  of  acres  it  contained  related  to  the  risk  assumed 
or  that  they  in  any  way  affected  it. 
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The  defendants  requested  the  court  to  charge  the  jury  as 
follows : 

1.  The  •application  being  referred  to  in  the  policy  as 
forming  a  part  thereof,  all  the  statements  contained  therein 
are  warranties  on  the  part  of  the  assured. 

2.  It  is  of  no  consequence  whether  the  warranty  is  mate- 
rial to  the  risk  or  not.  If  untrue  there  can  be  no  recovery 
upon  the  policy. 

3.  The  statements  in  the  application  that  the  value  of  land 
and  buildings  is  $1700,  and  that  there  were  sixty  acres  of 
land  in  the  place,  are  warranties,  and  if  the  jury  find  that 
the  value  of  the  land  and  buildings,  at  the  time  of  making 
the  application,  was  less  than  $1700,  or  if  the  jury  find  that 
there  were  less  than  sixty  acres  of  land  in  the  place,  then 
there  has  been  a  breach  of  such  warranty,  and  there  can  be 
no  recovery  in  this  action. 

4.  By  the  terms  of  the  policy  the  insurance  thereunder 
ceased  as  soon  as  the  house  became  unoccupied.  If  the  jury 
find  that  the  house  was  unoccupied  when  the  fire  occurred, 
then  there  can  be  no  recovery  for  the  loss. 

5.  If  the  jury  find  that  the  value  of  the  house,  at  the 
time  it  was  insured,  was  less  than  $800,  the  amount  stated 
in  the  application,  then  there  was  a  breach  of  the  warranty 
as  to  the  value  of  the  house,  and  there  can  be  no  recovery 
in  this  action. 

6.  By  the  terms  of  the  policy  the  defendants  are  not 
liable  in  any  event  for  more  than  two-thirds  the  actual  cash 
value  of  the  building  insured,  and  if  the  jury  find  that  this 
value  was  less  than  $750  at  the  time  of  the  fire,  then  the 
plaintiff's  recovery  in  this  case  must  be  limited  to  two- 
thirds  of  the  sum  that  the  jury  shall  find  was  the  actual 
cash  value  of  the  building. 

The  judge  charged  the  jury  as  follows: — 

"  In  this  case  the  application  is  expressly  referred  to  in 
the  policy,  so  that  the  policy  is  to  be  read  just  as  though 
the  application,  its  questions  and  answers,  were  copied 
into  it.  The  statements  in  the  application  are  warranties, 
provided  they  relate  to  the  risk  assumed. 
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^^Any  statement  relates  to  the  risk  assumed  when  it 
defines  or  in  any  respect  limits  it.  In  other  words,  a  state- 
ment relates  to  the  risk  when  the  jury  can  see  that  if  the 
statement  had  been  different  the  contract  whereby  the  risk 
is  assumed  would,  in  all  probability,  have  been  different  or 
never  have  been  made  at  all.  A  statement  that  relates  to 
a  collateral  matter,  or  one  that  relates  to  some  mere  trivial 
thing  or  to  some  outside  circumstance,  or  one  that  is  intro- 
duced into  the  policy  for  some  other  purpose  than  to  define 
or  limit  the  risk,  would  not  be  a  warranty.  If  a  statement 
in  fact  relates  to  the  risk,  whether  it  affects  the  risk  little 
or  much,  it  is  a  warranty. 

"  If  you  find  that  the  statement  of  the  value  of  the  land 
at  $1700,  or  of  the  number  of  acres  at  sixty,  or  either  of 
them  is  false,  and  that  they  or  either  of  them  related  to  the 
risk  as  above  stated,  then  there  can  be  no  recovery  by  the 
plaintiff. 

"  This  presents  two  questions  for  the  jury.  Were  the 
statements  false?  and  second,  did  they  relate  to  the  risk? 
In  respect  to  the  land,  in  deciding  the  question  of  value, 
you  will  remember  that  values  are  always  liable  to  fluctua- 
tion and  depend  largely  on  the  character  and  opinion  of 
men.  There  was  no  undertaking  that  this  farm  should 
always  be  worth  $1700,  nor  was  there  any  undertaking  that 
any  or  all  of  the  people  of  the  town  where  it  is  situated 
should  be  of  the  opinion  that  it  was  worth  so  much.  A 
man  might  own  a  horse  of  superior  speed  and  blood  which 
he  believed  to  be  worth  $1000 ;  another  man  might  regard 
the  horse  as  worth  only  $500,  and  still  another  only  $300 
or  $100,  and  all  of  these  men  be  equally  honest.  The 
owner  of  such  a  horse  if  he  wished  to  insure  it  would  be 
likely  to  state  the  value  at  his  own  estimate.  And  it  would 
be  hardly  just  to  say  that  he  was  guilty  of  a  false  warranty 
when  the  other  men  came  into  court  and  stated  that  in 
their  opinion  the  horse  was  of  much  less  value  than  the 
$1000.  You  will  inquire  whether,  in  answering  the  ques- 
tion, Mr.  Bennett  told  the  truth.  Did  he  speak  honestly  or 
did  he  tell  a  lie  ?    Was  the  land  worth  to  him  at  that  time, 
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according  to  his  honest  judgment,  $1700  ?  If  he  answered 
the  question  according  to  his  best  judgment  and  belief,  if 
there  was  no  intentional  over-valuation,  then  in  the  opinion 
of  the  court  there  was  no  falsity  in  the  answer. 

^^In  respect  to  the  quantity  of  land  substantially  the  same 
rule  may  be  applied.  Was  there  any  over-statement  as  to 
acreage  ?  Did  Mr.  Bennett  speak  falsely,  or  did  he  tell  the 
truth  when  he  made  the  answer  ?  It  is  for  you  to  decide. 
If  he  told  the  truth  then  there  was  no  falsity  in  this  behalf. 

"  If  there  was  no  falsehood  in  these  statements,  then  the 
other  question  does  not  arise.  If  on  the  other  hand  you  find 
that  cither  of  the  statements — that  is,  in  respect  to  the 
value  or  quantity  of  land — was  intentionally  made  too 
large,  then  you  will  inquire  whether  they  related  to  the 
risk,  applying  the  test  that  I  have  already  given  you,  and 
if  you  find  that  these  answers,  or  either  of  them,  did  relate 
to  the  risk,  then  there  can  be  no  recovery. 

"If  the  house  had  ceased  to  be  occupied  within  the 
meaning  of  the  policy,  that  defeats  &  recovery  by  the  plain- 
tiff. In  this  connection  you  will  keep  in  mind  that  in  the 
application  it  is  stated  that  the  house  is  to  be  occupied  by  a 
tenant,  and  this  clause  of  the  policy  should  be  construed 
according  to  the  ordinary  usages  of  a  tenant  house.  There 
was  no  contract,  expressed  or  implied,  that  there  should  be 
no  change  of  tenants  while  the  policy  was  in  force.  On 
the  contrary  such  changes  are  so  frequent  that  they  must 
have  been  contemplated  as  probable.  .  During  the  time 
between  the  retiring  of  one  tenant  and  the  incoming  of 
another,  there  may  be  a  vacancy  which  may  continue  for  a 
longer  or  a  shorter  time,  and  may  exist  in  spite  of  the  land- 
lord's best  efforts  to  prevent  it.  Now  we  can  hardly  sup- 
pose that  the  parties  intended  that  any  fiuch  vacancy,  how- 
ever short,  would  avoid  the  policy.  Such  a  construction 
seems  to  us  unreasonably  straight.  The  inconvenience  of 
such  a  construction  is  a  strong  argument  against  it.  It 
accords  better  with  the  probable  intention  of  the  parties  to 
hold  that  such  a  vacancy  does  not  ip%o  facto  avoid  the  policy. 
Applying  this  rule,  if  you  find  the  house  had  ceased  to  be 
occupied,  your  verdict  should  be  for  the  defendants. 
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"  The  total  amount  the  defendants  can  be  made  to  pay  is 
$500.  The  defendants  only  agreed  to  pay  two-thirds  of  the 
cash  value,  not  exceeding  $500.  So  you  will  inquire  what 
was  the  cash  value  of  this  house  at  the  time  of  the  fire, 
and  then  find  two-thirds  of  such  sum.  And  this  will  be  the 
amount  the  plaintiff  is  entitled  to  receive  if  it  does  not 
exceed  $500.  If  the  two-thirds  exceed  $500,  it  will  be 
your  duty  to  return  a  verdict  for  only  $500,  with  interest 
thereon  from  two  months  after  the  proof  of  loss." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendants  appealed  the  case  to  this  court  on  the  ground 
that  the  judge  had  erred  in  his  charge  to  the  jury  and  in 
refusing  to  charge  as  requested. 

J.  L.  Hunter  and  A.  JET.  Sawyer^  for  the  defendants. 

1.  The  application  is  referred  to  in  the  policy  as  forming 
a  part  thereof.  By  the  express  terms  of  the  policy  "  all 
statements  contained  in  the  application  will  be  taken  and 
deemed  to  be  warranties  on  the  part  of  the  asmred.^^  The 
statements  therefore  in  the  application  that  the  value  of  the 
dwelling-house  was  $800;  that  there  were  sixty  acres  of 
land  in  the  place ;  and  that  the  value  of  the  land  and  build- 
ings was  $1700 — ^were  express  warranties  on  the  part  of  the 
plaintiff.  Angell  on  Ins.,  §§  140, 141 ;  May  on  Ins.,  §  156 ; 
Qlendale  Manf  Co.  v.  Protection  Ins.  Co.^  21  Conn*,  19; 
Kehey  v.  Universal  Life  Ins.  Co.y  85  id.,  287;  Chase  v. 
Samilton  Ins.  Co.^  20  N.  York,  67 ;  Ripley  v.  j^na  Ins.  Co.^ 
80  id.,  186,  168 ;  Rohrbach  v.  Germania  Ins.  Co.,  62  id.,  61; 
Chraham  v.  Fireman^ s  Ins.  Co.,  87  id.,  69. 

2.  The  statements  in  the  application  as  to  value  and  num- 
ber of  acres  being  warranties,  and  being  in  the  nature  of 
conditions  precedent,  they  must  be  literally  true,  or  there 
could  be  no  recovery  upon  the  policy.  It  is  of  no  conse- 
quence whether  they  were  material  or  not,  or  for  what  pur- 
pose or  with  what  view  they  were  made,  or  whether  the 
assured  had  any  view  at  all  in  making  them.  Marshall  on 
Ins.,  249 ;  May  on  Ins.,  §  156 ;  Duncan  v.  Stm  Ins.  Co.,  6 
Wend.,  488;  Chase  v.  Hamilton  Ins.  Co.,  20  N.  York,  67; 
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Ripley  v.  -dStna  Ins,  Co.^  30  id.,  163 ;  Boyce  v.  LoriUard  Ins. 
Co.^  55  id.,  244 ;  Hohrbach  v.  Q-ermania  Lm.  Co.^  62  id.,  62 ; 
Qraham  v.  Fireman^ 8  Ins.  Co^  87  id.,  74 ;  Wood  v.  Hartford 
Fire  Ins.  Co,^  13  Conn.,  544. 

3.  The  statements  in  the  application  as  to  the  value  and 
the  number  of  acres  were  made  in  answer  to  specific  in- 
quiries in  the  application.  In  such  cases  the  question  of 
the  materiality  of  the  statement,  in  respect  to  the  risk,  is 
settled  by  the  parties  as  a  matter  of  contract.  A  broad 
distinction  exists  between  statements  made  in  answer  to 
inquiries  and  those  made  otherwise.  In  the  one  case  the 
answers  are  made  material  by  the  act  of  the  assured,  whether 
they  are  in  fact  or  not,  while  in  the  other  case,  even  though 
the  statements  are  made  a  part  of  the  policy,  they  are  not 
efficacioiis  as  warranties,  although  material  in  fact.  Wood 
on  Ins.,  422;  Q-raham  v.  Fireman's  Ins.  Co.^  87  N.  York,  77; 
Davenport  v.  N.  E.  Ins.  Co.^  6  Cush.,  340 ;  Draper  v.  Charter 
Oak  Ins.  Co.,  2  Allen,  569. 

4.  These  statements  were  material  warranties,  aside  from 
the  fact  that  the  parties  have  made  them  so  by  their  con- 
tract. It'  was  necessary  that  the  defendant  should  be 
advised,  by  the  application,  of  the  real  value  of  the  dwell- 
ing-house, in  order  that  it  might  not  insure  more  than  two- 
thirds  its  value.  It  was  equally  necessary  that  it  should  be 
advised  of  the  number  of  acres  of  land  in  the  place,  and 
the  real  value  of  the  entire  property,  land  and  buildings,  in 
order  that  it  should  not  make  an  insurance  upon  buildings 
equal  to  the  amount  of  the  real  interest  of  the  assured  in 
the  property,  ascertained  by  deducting  from  its  cash  value 
the  amount  of  all  incumbrances  thereon.  For  example: 
The  incumbrance  upon  this  property  was  stated  to  be  $800. 
If  the  entire  property,  land  and  buildings,  was  worth  but 
$1000,  as  several  of  the  witnesses  stated,  then  the  entire 
interest  of  the  assured  in  the  property  could  not  exceed 
$200,  and  the  defendants  could  not  safely,  and  would  not, 
have  placed  any  insurance  whatever  upon  the  building. 
The  answers  made  to  these  questions,  it  will  be  readily 
seen,  not  only  related  to  the  risk,  but  were  material  thereto. 
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In  this  case  they  were  especially  so  because  the  property 
was  situated  in  another  state.;  the  agent  of  the  defendants, 
through  whom  the  insurance  was  effected,  had,  as  appeal's 
by  the  application,  made  no  personal  examination  of  the 
property,  and  the  company,  in  issuing  the  policy,  relied 
entirely  upon  the  statements  made  by  the  plaintiff. 

5.  The  plaintiff  was  bound  to  know  what  the  application 
contained,  and  to  know  that  its  statements  were  correct. 
jSyan  v.  World  Mutual  Life  In8.  Co.^  41  Conn.,  172.  The 
court  below  erred  in  instructing  the  jury  that  if  there  was 
no  intentional  over-valuation  of  the  property,  and  no  inten- 
tional mis-statements  in  regard  to  the  number  of  acres,  then 
there  had  been  no  breach  of  warranty.  The  judge  seemed 
to  have  entirely  misapprehended  the  nature  and  effect  of  a 
warranty^  and  to  have  regarded  it  as  necessary  for  the 
defendants,  in  order  to  show  a  breach  of  warranty,  to  make 
proof  that  would  convict  the  plaintiff  of  a  fraud ;  and  the 
jury  must  have  so  understood  his  instructions. 

6.  The  policy  contained  a  condition  rendering  it  void  if 
the  dwelling-house  insured  should  cease  to  be  occupied  as 
such.  The  proof  showed  that  the  house  was  unoccupied 
about  a  month  and  a  half  in  the  spring  of  1880,  that  it  was 
thereafter  again  occupied,  and  that  the  tenant  moved  out 
about  six  in  the  evening  on  the  day  preceding  the  fire,  and 
that  the  house  remained  unoccupied  until  it  was  destroyed 
by  fire  about  two  o'clock  the  next  morning.  This  was 
clearly  a  violation  of  this  condition  of  the  policy.  By  the 
terms  of  the  policy  the  insurance  ceased  immediately  upon 
the  dwelling-house  becoming  unoccupied,  and  it  was  of  no 
consequence  how  long  it  had  remained  unoccupied,  or 
whether  such  vacancy  was  a  reasonable  one.  ^'  The  court 
can  not  make  a  contract  for  the  parties,  or  give  to  that  made 
any  other  or  different  effect  than  its  just  interpretation  war- 
rants, however  unjust  or  inequitable  such  condition  may 
appear.  Thus,  where  a  policy  provides  that,  in  case  at  any 
time  during  the  existence  of  the  policy  the  premises  shall 
be  unoccupied,  the  policy  shall  thereby  become  void,  if  the 
premises  are  vacant  for  one  day  the  policy  becomes  void, 
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and  a  subsequent  loss  can  not  be  recovered."  Wood  on 
Ins.,  551 ;  see  also  Sonnehom  v.  Manufacturers*  Ins.  Co.y  44 
N.  Jer.  Law,  220 ;  Paine  v.  Agricultural  Ins,  Co.^  6  N.  York 
Sup.  Ct.  R.  (T.  &  C),  619;  Thayer  v.  Agricultural  Ins.  Co., 
5  Hun,  566 ;  Whitney  v.  Black  River  Ins.  Co.,  .9  id.,  41 ; 
Ahrams  v.  Agricultural  Ins.  Co.,  40  U.  Canada  Q.  B.,  175 ; 
j^na  Ins.  Co.  ,v.  Meyers,  63  Ind.,  288 ;  Dennison  v.  Phcenix 
Ins.  Co.,  62  Iowa,  457;  McClure  v.  Watertown  Fire  Ins.  Co., 
90  Penn.  St.,  277;  Herrman  v.  Adriatic  Ins.  Co.,  85  N.  York, 
162;  Cook  v.  Continental  Ins.  Co.,  70  Misso.,  610;  American 
Ins.  Co.  V.  Padfield,  78  111.,  167 ;  Keith  v.  Quincy  Ins.  Co., 
10  Allen,  228 ;  Ashworth  v.  Builders'  Ins.  Co.,  112  Mass., 
422 ;  Franklin  Savings  Inst.  v.  Central  Ins.  Co.,  119  id.,  240 ; 
Corrigan  v.  Connecticut  Ins.  Co.,  122  id.,  298. 

T.  M.  Malthie,  with  whom  was  C.  JET.  Briscoe,  for  the 
plaintiff. 

1.  The  provision  of  the'  policy  with  reference  to  non- 
occupation  of  the  premises  is  as  follows : — "  If  any  dwelling 
house  hereby  insured  shall  cease  to  be  occupied  as  such, 
this  policy  shall  cease,  and  be  of  no  more  force  or  effect." 
This  clause  evidently  refers  to  a  change  from  the  use  of  the 
premises  as  a  dwelling  house,  or  to  an  intentional  abandon- 
ment of  it  for  that  purpose,  continued  for  some  considerable 
time.  Any  vacancy  that  was  incidental  to  its  occupation 
as  a  tenant  house,  and  evidenced  no  purpose  to  change  its 
use  or  abandon  it  for  that  purpose,  would  not  work  a  for- 
feiture of  the  policy.  A  mere  surrender  of  one  tenant, 
without  the  entry  of  another,  is  not  such  a  change  or  non- 
occupation  as  is  contemplated  by  the  policy.  May  on  Ins., 
§§  247,  248,  249,  and  cases  there  cited.  The  whole  question 
of  occupancy  was  submitted  to  the  jury,  as  requested  by 
the  defendants.  The  court  instructed  the  jury  that  "if  the 
house  had  ceased  to  be  occupied  within  the  meaning  of  the 
policy,  that  would  defeat  a  recovery  by  the  plaintiff,"  and  in 
the  same  connection  read  to  the  jury  from  the  opinion  of 
this  court  in  Lockwood  v.  Middlesex  Mut.  Assurance  Co.,  47 
Conn.,  553,  561.    In  view  of  the  circumstances  and  of  the 
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very  reasonable  doubt  as  to  whether  the  fire  did  not  origi- 
nate during  occupancy  by  the  tenant,  the  charge  was  more 
favorable  than  the  defendants  were  entitled  to^  Lounsbury 
V.  Protection  Ins.  Co.^  8  Conn.,  469;  Hough  v.  City  Fire 
Ins.  Co.^  29  id.,  11 ;  Boon  v.  -^na  Ins.  Co.^  40  id.,  58ff. 

2.  The  court,  instructed  the  jury  with  reference  to 
warranty  substantially  as  the  defendants  requested.  The 
only  qualification  was  that  statements  in  the  application,  in 
order  to  be  warranties,  must  relate  to  the  risk  assumed. 
The  general  rule  in  regard  to  what  constitutes  a  warranty 
in  a  contract  of  insurance  is  well  settled.  "  Any  statement 
or  description  or  any  undertaking  on  the  part  of  the  insured, 
on  the  face  of  the  policy,  which  relates  to  the  risk^  is  a  war- 
ranty. Whether  a  fact,  quality  or  circumstance  specified 
relates  to  the  risk  or  is  inserted  for  some  other  purpose, 
must  be  settled  before  the  rule  can  be  applied."  Wood  v. 
Hartford  Fire  Ins.  Co.^  13  Conn.,  533.  See  also  Billings  v. 
Tolland  Mutual  Fire  Ins.  Co.y  20  Conn.,  139;  Glendale 
Manf.  Co.  v.  Protection  Ins.  Co.y  21  id.,  34 ;  Sheldon  v. 
Hartford  Fire  Ins.  Co.y  22  id.,  244.  The  representations  in 
the  application,  which  were  made  an  issue  in  the  trial  below, 
relate  solely  to  the  value  of  the  property  insured  and  the 
quantity  of  land  in  the  farm.  If  the  applicant  regarded 
the  property  as  of  the  value  stated,  there  would  be  no 
breach  of  the  warranty,  although  other  people  differed  with 
him  as  to  the  valuation,  and  placed  a  less  one  upon  it.  It 
cannot  be  the  intent  of  the  insurer  that  the  insured  shall  by 
investigation  determine  the  value  of  his  property,  but  the 
purpose  must  be  to  ascertain  his  opinion  of  its  value.  All 
the  insured  is  required  to  do  is  to  give  an  honest  valuation. 
The  court  laid  down  a  rule  with  reference  to  such  valua- 
tions, which  correctly  stated  the  law,  and  was  as  applicable 
to  the  value  of  the  house  burned  as  to  the  value  of  the 
entire  farm.  The  jury  must  have  found  the  house  worth  at 
least  f 750,  and  in  so  finding  found  that  the  plaintiff's  valu- 
ation of  it  at  $800  was  substantially  correct.  The  same 
rule  applies  with  reference  to  the  quantity  of  land  in  the 
farm.     This  question  had  no  relation  to  the  risk  assumed. 
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But  in  any  event  the  insured  is  only  required  to  give  his 
honest  opinion,  and  not  to  ascertain  accurately  by  survey  or 
otherwise  the  exact  quantity  of  land.  Upon  these  points 
questions  at  issue  were  fairly  submitted  to  the  jury. 

3.  A  new  trial  will  never  be  granted  unless  the  court 
can  see  that  injustice  either  was,  or  might  have  been,  done 
on  the  former  trial.  This  rule  is  so  well  established  and  has 
been  so  often  applied  by  this  court,  that  a  citation  of 
authorities  in  support  of  it  is  wholly  unnecessary.  It  is 
manifest  that  the  verdict  here  is  strictly  in  accordance  with 
justice. 

Cabpenteb,  J.  This  is  an  action  on  a  fire  insurance 
policy.  The  building  insured  was  a  dwelling  house  occu- 
pied by  a  tenant.  The  answer  interposed  several  defences 
which  will  be  separately  noticed.  The  plaintiff  had  a 
verdict  and  the  defendant  appealed. 

1.  That  the  house  was  unoccupied  at  the  time  of  the  fire. 

The  policy  provides  that  if  "  the  dwelling  house  hereby 
insured  shall  cease  to  be  occupied  as  such,  then  this  policy 
shall  cease  and  be  of  no  more  force  or  effect."  The  finding 
shows  that  the  tenant  left  the  house,  taking  with  him  all  his 
furniture,  about  six  o'clock  in  the  evening.  The  next  morn- 
ing about  two  o'clock  the  house  was  destroyed  by  fire. 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows : — "  By  the  terms  of  the  policy  the  insurance  there- 
under ceased  as  soon  as  the  house  became  unoccupied.  If 
the  jury  find  that  the  house  was  unoccupied  when  the  fire 
occurred,  then  there  can  be  no  recovery  for  the  loss." 

The  court  did  not  so  charge  the  jury,  but  instructed  them 
as  follows : — "  If  the  house  had  ceased  to  be  occupied  within 
the  meaning  of  the  policy,  that  defeats  a  recovery  by  the 
plaintiff."  After  reciting  the  language  of  the  policy,  the 
court  proceeded  as  follows : — "  In  this  connection  you  will 
keep  in  mind  that  in  the  application  it  is  stated  that  the 
house  is  to  be  occupied  by  a  tenant,  and  this  clause  of  the 
policy  should  be  construed  according  to  the  ordinary  usages 
of  a  tenant  house.    In  this  case  the  building  was  insured  to 
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be  occupied  by  tenants,  and  is  so  expressed  in  the  policy. 
There  was  no  contract,  expressed  or  implied,  that  there 
should  be  no  change  of  tenants  while  the  policy  was  in 
force.  On  the  contrary  such  changes  are  so  frequent  that 
they  must  have  been  contemplated  as  probable.  During  the 
time  between  the  retiring  of  one  tenant  and  the  incoming  of 
another,  there  may  be  a  vacancy  which  may  continue  for  a 
longer  or  shorter  time,  and  may  exist  in  spite  of  the  land- 
lord's best  efforts  to  prevent  it.  Now  we  can  hardly 
suppose  that  the  parties  intended  that  any  such  vacancy, 
however  short,  would  avoid  the  policy.  Such  a  construction 
seems  to  us  unreasonably  straight.  The  inconvenience  of 
such  a  construction  is  a  strong  argument  against  it.  It 
accords  best  with  the  probable  intention  of  the  parties  to 
hold  that  such  a  vacancy  does  not  ipso  facto  avoid  the  policy. 
Applying  the  rule  as  here  laid  down,  if  you  find  the  house 
had  ceased  to  be  occupied,  your  verdict  should  be  for  the 
defendants." 

It  will  be  observed  that  the  court  in  its  charge  used  the 
language  of  this  court  in  Lockwood  v.  Middlesex  Mutual 
Assurance  Co,^  47  Conn.,  553.  It  is  manifest  that  the  court 
overlooked  an  important  distinction  between  that  case  and 
this.  In  that  case  there  was  no  provision,  as  there  is  in  this, 
that  non-occupation  should  avoid  the  policy;  but  the  ques- 
tion was  whether  it  increased  the  risk.  The  contract  was 
not  explicit  but  was  open  to  construction  for  the  purpose  of 
ascertaining  what  was  the  probable  intention  of  the  parties. 
Here  they  have  told  us»  in  plain  terms  what  they  mean. 
The  contract  is  neither  obscure  nor  ambiguous,  and  there  is 
no  room  for  interpretation.  The  court  erred  in  charging  as 
it  did. 

It  is  true  that  the  building  burned  in  a  few  hours  after  it 
was  vacated.  But  under  this  clause  in  the  policy  we  are 
unable  to  see  that  time  is  material.  The  important  question 
was — was  it  in  fact  unoccupied  ? 

The  plaintiff  contends  that  the  fire  probably  originated 
before  the  premises  were  vacated.  Conceding  that  to  be  an 
important  inquiry,  it  was  a  question  of  fact  for  the  jury  and 
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not  of  law  for  this  court.  We  cannot  assume  the  fact  to  be 
as  claimed,  nor  that  the  jury  necessarily  found  it  to  be  so, 
as  the  question  was  not  made  in  the  court  below. 

2.  That  there  was  a  breach  of  the  warranties  contained 
in  the  policy. 

A  clause  in  the  policy  reads  thus : — "  All  applications  for 
insurance  must  be  made  in  writing,  and  signed  by  the 
applicant  or  by  his  authority,  and  all  statements  contained 
in  the  application  will  be  taken  and  deemed  to  be  warran- 
ties on  the  part  of  the  assured." 

The  application  contained  the  following  questions  and 
answers: — QiieaL  "How  many  acres  of  land  in  the  place?'' 
Ans.  "Sixty."  Quest  "What  is  the  value  of  land  and 
buildings  ?  "    Ans.    "  Seventeen  hundred  dollars." 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows: — "1.  The  application  being  referred  to  in  the 
policy  as  forming  a  part  thereof,  all  the  statements  contained 
therein  are  warranties  on  the  part  of  the  assured.  2.  It  is 
of  no  consequence  whether  the  warranty  is  material  to  the 
risk  or  not.  If  untrue  there  can  be  no  recovery  upon  this 
policy." 

The  court  did  not  so  charge,  but  charged  that  the  "  state- 
ments in  the  application  are  warranties,  provided  they 
relate  to  the  risk  assumed,"  and  then  submitted  to  the  jury 
two  questions : — (1)  Did  the  statements  relate  to  the  risk  ? 
and  (2)  were  they  untrue  ? 

In  this  too  the  court  erred.  The  parties  made  these 
matters  material,  and  they  must  be  so  regarded  whether 
they  related  to  the  risk  or  not.  "the  only  proper  (Question 
for  the  jury  was  whether  they  were  true.  If  they  were  not 
true  there  was  a  breach  of  the  warranty  and  there  can  be 
no  recovery.  If  they  were  true  in  the  sense  in  which  the 
parties  understood  them  then  there  was  no  breach. 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 
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A  master  is  bound  to  provide  for  his  servant  a  reasonably  safe  place  for  his 
work  and  reasonably  safe  appliances. 

Where,  instead  of  attending  personally  to  it  he  employs  another,  who  does 
it  negligently,  so  that  the  servant  receives  an  Injury  by  reason  of  the 
negligence,  the  master  is  eqnaUy  liable. 

The  general  rule  that  a  servant  can  not  recover  for  an  injury  caused  by  the 
negligence  of  a  fellow-servant  has  no  application  to  such  a  case. 

While  it  is  the  duty  of  a  servant  to  use  ordinary  care  in  noticing  the  condi- 
tion of  machinery  at  which  he  is  working,  yet  he  can  not  be  expected  to 
notice  latent  defects  or  any  that  are  not  obvious  to  one  not  an  expert  in 
machinery. 

If  a  servant  has  been  guilty  of  negligence  in  such  a  matter,  yet  it  must  be 
negligence  essentially  contributing  to  the  injury. 

A  manufacturing  corporation  employed  a  superintendent  who  had  charge 
of  all  its  machinery  and  works  in  several  mills.  Under  him  and  apx>ointed 
by  him  were  overseers  of  the  several  rooms,  whose  duty  it  was  to  keep 
watch  of  the  machinery  and  oversee  the  work  in  their  respective  rooms. 
These  overseers  appointed  second-hands  whose  duty  it  was  to  act  as 
overseers  of  the  rooms  In  their  absence.  There  was  also  an  overseer  of 
repairs,  whose  duty  it  was  to  make  repairs  on  notice  from  the  super- 
intendent or  overseer  of  a  room  that  repairs  were  needed.  Some  new 
machinery  having  been  procured  the  person  setting  it  up  notified  the 
superintendent  that  collars  were  needed  on  certain  countershafts  before 
they  were  used,  and  the  superintendent  notified  the  overseer  of  repairs  to 
put  them  on,  but  through  negligence  he  failed  to  do  so,  and  by  reason  of 
the  want  of  a  collar  a  countershaft  fell  and  injured  the  plaintiff,  an 
employee  in  the  room.  Held  that  the  negligence  was  that  of  the  corpora- 
tion and  that  it  was  liable  for  the  ^injury. 

And  held  to  make  no  difference  that  the  plaintiff  was  not  using  the 
machine  as  an  operative  at  the  time  of  the  injiuy,  but  was  assisting  the 
overseer  of  the  room  by  his  direction  in  setting  up  the  countershaft  pre- 
paratory to  its  being  used  by  the  operatives. 

Civil  action  for  an  injury  to  the  plaintiff,  an  employee 
of  the  defendants,  by  means  of  defective  machinery;  brought 
to  the  Superior  Court  in  Windham  County.  The  defend- 
ants suffered  a  default  and  were  heard  in  damages  before 
Hovet/y  J.  The  court  found  the  facts  and  gave  its  opinion 
and  judgment  upon  them  as  follows: — 

At  the  time  of  the  injury  the  defendants  were  and  for 

Vol.  l.— 28 


Digitized  by  VjOOQIC 


434  HARTFORD  DISTRICT. 

Wilson  V.  Willimantic  Linen  Co. 

some  time  had  been  a  corporate  body,  engaged  in  the 
business  of  manufacturing  cotton  thread  and  spools  by 
means  of  machinery  operated  by  water  power,  and  for  that 
purpose  employing  numerous  servants  and  workmen,  in  the 
village  of  Willimantic  in  the  town  of  Windham.  Their 
property  and  affairs,  during  that  time,  were  under  the 
government  and  direction  of  a  board  of  nine  able  and  com- 
petent directors,  one  of  whom  was  president  and  another 
vice-president ;  but  none  of  them,  except  the  vice-president, 
exercised  any  personal  supervision  of  the  manufacturing 
department  of  the  corporation.  He  was  the  general  manager 
of  the  corporation,  and  was  a  competent  and  in  all  respects 
a  fit  and  suitable  person  for  that  position.  In  the  manu- 
facturing department,  the  officer  next  in  rank  or  grade  to 
the  general  manager  wtis  the  resident  agent.  He  had  the 
direct  charge  of  the  property  of  the  corporation  in  Willi- 
mantic and  was  directly  responsible  to  the  general  manager 
that  the  property  and  the  men  in  the  employ  of  the  corpor- 
ation were,  each  in  their  way,  doing  their  proper  work.  He, 
also,  was  a  fit  person  in  all  respects  for  his  department.  The 
first  person  in  charge  under  him  was  known  as  the  superin- 
tendent. He  was  the  manufacturer  and  also  the  master 
mechanic  of  the  corporation.  He  had  the  direct  charge  of 
all  the  machinery  of  the  corporation  and  its  construction 
and  use,  and  was  a  competent  and  suitable  person  for  the 
place.  He  had  had  a  large  experience  in  the  business  and,  in 
cotton  manufacturing  in  New  England,  was  at  the  head  of 
his  profession.  The  corporation  then  had  in  Willimantic 
four  cotton  mills,  knovni  as  mills  Nos.  1,  2,  8  and  4  respec- 
tively, and  one  spool-shop,  in  which  their  business  of  manu- 
facturing was  carried  on ;  and  of  all  these  mills  the  super- 
intendent, in  his  department,  had  the  general  charge.  The 
several  rooms  in  each  mill,  the  shafting,  countershafting  and 
machinery,  and  the  persons  employed  to  do  the  work  therein, 
were  in  the  immediate  charge  of  overseers  appointed  and 
employed,  in  behalf  of  the  corporation,  by  the  superintend- 
ent, and  of  persons  called  second-hands,  employed  by  the 
respective  overseers  with  the  approval  of  the  superintendent, 
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to  act  when  the  overseers  were  absent.  There  was  also  in 
the  service  of  the  corporation  an  overseer  of  repairs,  who 
was  a  competent  and  fit  person  for  the  position.  The  over- 
seer of  each  room  was  entrusted  by  the  superintendent  with 
the  power  to  employ  the  necessary  servants  or  help  to  do 
the  work  required  to  be  done  in  his  room,  and  to  discharge 
those  whom  he  might  deem  unfit  or  unnecessary.  It  was. 
his  duty  at  all  times  to  see  that  his  room  was  clean  and  in 
order,  that  the  persons  there  employed  were  performing 
tbeir  respective  duties,  that  each  machine  was  fulfilling  its 
work,  and  that  if  any  machine  or  any  shaft  in  his  room 
required  repairs,  to  notify  the  overseer  of  repairs,  and  if  he 
did  not  make  the  repairs,  to  notify  the  superintendent.  But 
it  was  no  part  of  his  duty  to  procure,  put  up  or  set  new  or 
repair  old  machinery,  shafting  or  countershafting.  Those 
duties  were  devolved  upon  the  superintendent,  or  the  over- 
seer of  repairs  under  the  superintendent's  direction.  When 
new  countershafts  were  hung  and  new  machines  were  set  in 
any  room  and  pronounced  by  the  parties  hanging  or  setting 
them,  or  by  the  overseer  of  repairs,  to  be  ready  for  use,  but 
not  before,  they  came  under  the  charge  of  the  overseer  of 
that  room.  It  was  then  the  duty  of  the  overseer  to  start  up 
the  machines  and  put  them  in  operation,  and  for  that  purpose 
to  connect  them  by  means  of  belts  with  the  countershafts 
and  to  connect  the  countershafts  by  the  same  means  with 
the  main  shaft.  But,  before  doing  so,  it  was  his  duty  to 
examine  the  several  machines  and  see  that  the  rolls  were  all 
right  and  that  the  rails  were  free  and  traversed  easily; 
also  to  set  the  traverses  and  to  see  that  they  were  all 
properly  oiled  and  that  the  rails  were  properly  balanced. 
It  was  also  his  duty  to  see  that  the  countershafts  were  in  a 
fit  condition  to  run  and  that  the  necessary  belts  were  made 
and  properly  put  on.  If  he  discovered  any  defect  in  the 
countershafts  or  machines,  which  he  could  not  remedy,  it 
was  his  duty  to  report  the  same  immediately  to  the  supeiv 
intendent  or  to  the  overseer  of  repairs.  If  the  report  was 
made  to  the  superintendent,  it  was  his  duty  to  notify  the 
overseer  of  repairs,  and  it  was  the  duty  of  the  overseer  of 
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repairs  on  receiving  the  notice  from  the  superintendent,  or 
directly  from  the  overseer  in  charge  of  the  defective  shaft- 
ing or  machinery,  to  remedy  the  defect  or  the  defects  and 
make  the  necessary  repairs.  The  duty  of  the  second-hand 
was  to  do  whatever  the  overseer,  when  present,  required 
him  to  do,  and  in  his  absence  to  take  his  place  and  perform 
his  duties. 

In  the  month  of  May  or  June,  1880,  the  defendants 
remodeled  the  attic  room  of  mill  No.  1,  and  caused  to  be 
placed  therein  some  new  countershafts  and  some  new  spin- 
ning frames.  The  countershafts  were  hung  nine  feet  above 
the  floor  of  the  room.  Some  of  them  were  straight  shafts, 
being  of  an  uniform  diameter  their  entire  length,  and  were 
set  in  open  end  hangers.  Collars  were  required  on  those 
shafts  to  hold  and  keep  them  in  position  and  prevent  them,  . 
when  in  motion,  from  slipping  out  of  the  hangers  and  fall- 
ing to  the  floor.  Without  collars  they  were  incomplete, 
imperfect  and  dangerous  to  those  who  might  attempt  to  use 
or  belt  them.  Some  other  of  the  new  countershafts  were 
set  in  open  end  hangers  but  were  kept  in  position  by 
shoulders  turned  at  each  end.  Those  could  be  distin- 
guished from  the  straight  shafts,  when  the  latter  were 
without  collars,  only  upon  a  careful  inspection.  And  other 
countershafts  were  set  in  hangers  closed  at  the  outer  end, 
and  those  were  called  closed  end  hangers.  The  hangers 
were  put  up  and  the  new  countershafts  were  set  by  parties 
competent  to  do  the  work,  according  to  plans  or  drawings 
prepared  by  order  of  the  superintendent,  and  under  the 
immediate  supervision  of  the  overseer  of  repairs.  But 
some  of  the  straight  shafts  were  set  in  open  end  hangers 
without  collars,  and  were  left  in  that  condition  by  the  par- 
ties who  set  them,  because  the  overseer  of  repairs,  whose 
duty  it  was  to  furnish  the  collars,  had  not  a  sufiicient  supply 
on  hand  for  the  purpose.  Notice  of  the  fact  was  promptly 
given  to  the  superintendent  by  the  party  who  set  the  shafts, 
and  the  superintendent  at  once  notified  the  overseer  of 
repairs  and  ordered  him  to  make  the  collars  and  put  them 
on.     Collars  were  accordingly  nut  on  some  of  the  shafts 
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that  needed  them  by  the  overseer  of  repairs;  but  others, 
through  his  negligence,  remained  without  collars  for  a 
period  of  from  four  to  six  weeks  after  the  order  to  put 
them  on  was  giVfen  by  the  superintendent,  and  until  after 
the  plaintiff  sustained  the  injuries  of  which  he  complains. 
During  that  period  and  before,  Philip  Wilson,  the  father  of 
the  plaintiff,  was  the  overseer  of  the  room  in  which  those 
shafts  were  set  and  William  L.  Kenyon  was  his  second- 
hand. They  were  competent  and  fit  persons  for  those 
positions,  but  neither  of  them  was  informed  or  had  knowl- 
edge of  the  defective  condition  of  the  shafts.  Wilson  was 
directed  by  the  superintendent  to  start  up  the  new  spinning 
frames  in  his  room  as  soon  as  they  should  be  set  and  in 
readiness  for  use.  The  frames  were  properly  set  and  iu 
readiness  for  use  a  short  time  before  the  19th  of  August, 
1880.  On  the  18th  of  August,  1880,  the  plaintiff  was  em- 
ployed by  Wilson,  in  behalf  of  the  defendants,  to  assist  in 
starting  up  the  new  frames  the  next  day  and,  after  that,  to 
a<;t  as  his  second-hand ;  and  he  entered  upon  the  perform- 
ance of  his  duties  in  the  morning  of  August  19th,  1880. 
The  compensation  to  be  paid  him  was  ten  dollars  a  week. 
He  had  previously  worked  in  that  room  about  eight  years, 
'  ending  some  time  in  1879,  and  the  last  three  of  those  years 
he  acted  as  the  second-hand  of  his  father.  In  the  morning 
of  August  19th,  1880,  he  and  one  Horn,  another  employee 
of  the  defendants  in  Wilson's  room,  were  directed  by  Wil- 
son and  by  Kenyon  his  second-hand,  to  prepare  the  neces- 
sary belts  to  connect  the  new  countershafts  with  the  new 
spinning  fi*ames  and  put  them  on  and  start  up  the  frames  as 
soon  as  they  could,  as  the  defendants  were  in  a  hurry  for 
the  yarn  that  was  to  be  spun  upon  those  frames.  In  obedi- 
ence to  that  direction  they  commenced  work  between  7  and 
8  o'clock  in  the  morning,  and  in  the  course  of  the  forenoon 
prepared  belts  for  and  belted  two  or  three  frames  and  got 
them  ready  to  start. 

At  noon,  when  the  machinery  in  the  mill  was  stopped, 
the  overseer  of  repairs,  at  the  request  of  Wilson,  examined 
the  pulleys  on  one  of  the  countershafts  and  set  them,  or  saw 
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that  they  were  set,  in  range  with  the  pulleys  on  the  spinning 
frames  that  that  shaft  was  to  drive,  and  with  the  pulleys  on 
the  main  shaft.  It  was  his  duty  to  see  that  the  pulleys  were 
properly  set,  and  that  the  shaft  was  ready  for  the  belting, 
and  ready  to  be  connected  with  the  spinning  frames.  After 
he  had  made  the  examination  and  set  the  pulleys,  as  re- 
quested, Wilson  inquired  of  him  if  they  were  all  right,  and 
on  receiving  the  reply  that  they  were,  caused  the  counter- 
shaft to  be  connected  by  a  belt  with  the  main  shaft. 

The  countershaft  was  a  straight  shaft,  set  in  open  end 
hangers  without  collars ;  but  that  was  not  noticed  by  the 
overseer  of  repairs,  notwithstanding  the  order  given  him 
more  than  a  month  before  to  supply  the  shafts  of  that  de- 
scription with  collars;   nor  had  it  been  noticed  by  the 
overseer  of  the  room  or  his  second-hand,  nor  by  the  super- 
intendent in  his  visits  to  that  room,  which  had  been  made 
daily,  sometimes  twice  or  thrice  in  a  day,  from  the  time  the 
shaft  was  hung.     But  Wilson,  the  overseer,  supposing,  from 
what  the  overseer  of  repairs  had  said  to  him,  that  the  comi- 
tershaft  was  complete  and  in  a  proper  condition  to  be  con- 
nected with  the  frames  it  was  to  drive,  did  not  examine  it 
to  see  whether  it  needed  collars,  but  directed  the  plaintiff 
and  Horn  to  put  on  the  belts  from  the  countershaft  to  the' 
frames  and  start  up  the  frames  in  the  afternoon.    They 
accordingly  prepared  the  belts,  and  in  the  afternoon,  while 
they  were  attempting  to  put  one  of  them  on  a  pulley  of  the 
countershaft  which  was  in  motion,  and  thus  connect  the 
countershaft  with  one  of  the  spinning  frames,  the  shaft,  for 
the  want  of  collars,  was  thrown  from  its  bearings  and  out 
of  one  of  the  hangers  in  which  it  was  set,  and,  breaking  the 
other  hanger,  fell  and  struck  the  plaintiff  and  inflicted  upon 
him  severe  and  permanent  injuries.     The  plaintiff  had  no 
knowledge  or  information  that  the  shaft  needed  collars,  but 
supposed  and  believed  that  it  was  complete  and  ready  to  be 
put  in  operation.     Nor  had  he  f^ny  knowledge  or  informa- 
tion that  it  was  his  duty,  before  attempting  to  connect  the 
shaft  with  the  spinning  frame,  to  examine  the  shaft  and  see 
that  it  was  in  such  a  condition  that  the  connection  could  be 
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safely  made ;  though  it  was  proved  to  be  the  understanding 
among  mill-owners  and  tho^e  having  charge  of  mills  and  of 
their  several  departments,  that  it  is  the  duty,  not  only  of 
overseers  and  second-hands,  but  also  of  every  person  who  is 
employed  and  directed  to  connect  shafting  with  machinery, 
to  see  that  every  thing  is  in  a  proper  condition  before  at- 
tempting to  make  the  connection,  and  that  if  they  fail  to  do 
so  they  are  guilty  of  negligence. 

Upon  these  facts  the  plaintiff  claims  that  he  is  entitled  to 
recover  of  the  defendants  substantial  damages.  This  claim 
is  resisted  by  the  defendants,  who  insist  that  nominal  dam- 
ages only  should  be  assessed  against  them,  because,  they 
claim,  that  the'  injuries  sustained  by  the  plaintiff  were 
caused,  not  by  any  neglect  or  fault  on  their  part,  but  by 
the  negligence  of  the  plaintiff's  fellow-servants.  They  fur- 
ther claim  that  if  they  were  chargeable  with  the  negligence 
of  the  overseer  of  repairs  in  leaving  the  shaft  that  fell 
without  collars,  or  the  negligence  of  the  overeeer  of  the 
room  in  which  the  shaft  was  hung  in  not  ascertaining  the 
condition  of  the  shaft  before  he  directed  it  to  be  belted  to 
the  frame  it  was  intended  to  drive,  they  cannot  be  subjected 
to  more  than  nominal  damages,  because,  they  claim,  that 
the  negligence  of  the  plaintiff  essentially  contributed  to 
produce  the  injuries. 

The  judicial  decisions  in  this  country  and  in  England 
have  firmly  established  the  rule  that  a  master  is  not  liable 
for  injuries  sustained  by  one  of  his  servants  through  the 
negligence  of  another,  while  both  are  engaged  in  the  same 
general  business,  unless  the  servant  by  whose  negligence 
the  injuries  were  occasioned  was  incompetent  or  otherwise 
nnfit  for  the  duty  or  work  he  was  employed  and  called  upon 
to  perform,  and  his  employment  is  attributable  to  the  want 
jof  reasonable  care  on  the  part  of  the  master.  The  rule  is 
founded  upon  considerations  of  public  policy  and  upon  the 
obviously  just  and  rational  principle  that  one  who  engages 
in  the  employment  of  another  for  the  performance  of  speci- 
fied duties  and  services  for  compensation,  assumes  and  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  inci- 
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dent  to  the  nature  of  his  employment,  including  his  liability 
to  injury  from  the  negligence  of  those  who,  with  due  care 
on  the  part  of  the  master,  have  been  employed  as  his  fellow- 
servants.    And  the  rule  applies  not  only  in  those  cases  in 
which  the  servant  injured  is  engaged  in  the  same  grade  of 
employment  as  the  servant  whose  negligence  occasioned  the 
injury,  but  also  in  cases  in  which  the  two  servants  are  en- 
gaged in  different  grades  of  employment,  if  the  services  of 
each  are  directed  to  the  same  general  end.    It  also  applies 
to  cases  where  the  injured  servant  is  of  a  grade  of  the  ser- 
vice inferior  to  that  of  the  servant  whose  negligence  occa- 
sioned the  injury,  though  the  inferior  in  grade  is  subject  to 
the  direction  of  the  superior.    And  it  is' not  essential  in 
order  to  exempt  the  master  from  liability  that  the  injured 
servant,  at  the  time  of  receiving  the  injury,  should  be 
engaged  in  the  same  particular  work  as   the  servant  by 
whose  negligence  the  injury  was  occasioned.     If  both  ser- 
vants are  in  the  employment  of  the  same  master,  work 
under  the  same  control  and  in  the  same  general  business, 
and  derive  authority  and  compensation  from  the  same  com- 
mon source,  the  master  is  not  liable.     But  this  ;rule  has  no 
application  where  a  servant  sustains  an  injury  through  the 
master's  negligence  alone,  or  through  the  negligence  of  the 
master  combined  with  the  negligence  of  a  fellow-servant. 
The  reason  is  that  the  servant,  though  assuming  and  taking 
upon  himself,  as  incidental  to  his  employment,  the  risks  of 
injury  from  the  negligence  of  fellow-servants  while  engaged 
in  the  same  general  business,  does  not  agree  to  take  the 
risks  or  chances  of  any  negligence  on  the  part  of  the  mas- 
ter.    The  master  is  bound  to  exercise  reasonable  care  to 
provide,  for  the  use  of  his  servants  and  for  their  protection 
and  security,  suitable  machinery,  implements,  materials  and 
appliances,  and  to  employ  as  their  associates  and  co-laborers 
none  but  fit  and  competent  persons ;  and  if  he  fail  to  per- 
form those  duties  and  in  consequence  of  such  failure  any  of 
his  servants  are  injured,  he  will  be  responsible  for  the  inju- 
ries, though  the  negligence  of  a  fellow-servant  contributed 
to  produce   them.      Contributory  negligence,  to   defeat  a 
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right  of  action  in  such  a  case,  must  be  the  negligence  of 
the  party  injured.    That  the  defendants  exercised  proper 
care  and  thus  performed   their  duty  in  the  selection  and 
employment  of  agents  and  servants  for  the  prosecution  of 
the  business  in  which  they  were  engaged,  is  not  and  cannot 
be  questioned.     Their  general  manager,  their  resident  agent, 
their  superintendent,  their  overseer  of  repairs,  their  over- 
seer of  the  room  in  which  the  plaintiff  was  injured  and  his 
second-hand,  were  competent  and  in  all  respects  fit  persons 
for  their  respective  positions ;  and  there  was  no  evidence  or 
claim  that  any  of  their  subordinate  servants  or  employees 
were  incompetent  or  otherwise  unfit  for  the  duties  with 
which  they  were  entrusted.     But  the  important  duty  im- 
posed by  law  upon  the  defendants,  of  exercising  reasonable 
care  to  provide  for  the  use  of  their  servants  in  the  attic 
room  of  mill  No.  1,  suitable  machinery,  implements  and 
appliances,   was  not  performed,   unless    performance  was 
effected  by  the  order  of  the  superintendent  to  the  over- 
seer of  repairs  to  supply  the  shaft  that  fell  with  the  neces- 
sary collars.     Performance  could  not,  however,  be  effected 
by  the  giving  of  an  order,  but  only  by  doing  the  act  which 
the  order  commanded  to  be  done.     "That  some  general 
agent,  clothed  with  the  power  and  charged  with  the  duty 
to  make  performance  for  the  master,  has  not  done  his  duty 
at  all,  or  has  not  done  it  well,  neither  shows  a  performance 
by  the  master  nor  excuses  the  master's  non-performance.    It 
is  for  the  master  to  do,  by  himself  or  some  other.     When  it 
is  done,  then,  and  not  till  then,  his  duty  is  met  or  his  con- 
tract kept.     The  servant  then  takes  the  risk  of  the  negli- 
gence, recklessness  or  misconduct  of  his  fellow  in  the  use 
of  the  materials  and  implements,  and  of  their  failure  from 
latent  defects  not  revealed  by  practical  tests,  and  from  dete- 
rioration by  the  usual  wear  and  tear.    It  is  not  enough  to 
satisfy  the  afl5rmative  duty  or  contract  of  the  master  that 
he  selects  one,  or  more  than  one,  general  agent  of  approved 
skill  and  fitness.    If  the  general  agent  goes  forward  and 
carelessly  places  by  the  side  of  a  servant  another  unskilled 
and  incompetent,  the  duty  of  the  master  has  not  yet  been 
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met,  his  contract  is  yet  unperformed.     Corporate  bodies 
must,  of  the  necessity  of  their  being,  act  through  agents ; 
and  in  the  large  enterprises  and  business  pursuits  of  the 
times,  the  necessity  is  almost  as  stringent  upon  verj'-  many 
other  employers.     But  they  may  not  avoid  the  duty  which 
they  owe  to  their  servants,  of  furnishing  them  with  sound 
mechanical  contrivances,  and  accompanying  them  with  com- 
petent fellows,  by  conferring  upon  superior  servants  the 
duty  of  selecting,  purchasing  or  hiring.     The  duty  being 
that  of  principals,  and  theirs  the  contract,  it  is  theirs  to  ful- 
fill and  perform ;  and  if  it  is  not  done  or  is  insufficiently 
done,  the  failure  to  do  is  theirs."     Laning  v.  N,  York  Cevr 
tral  R.  B.  Co.^  49  N.  York,  521.    The  overseer  of  repairs 
was  the  person  specially  charged  with  the  duty  of  putting 
the  defective  shaft  in  a  safe  and  proper  condition.     He  was, 
for  that  purpose,  the  agent  of  the  defendants,  though  sub- 
ject to  the  orders  of  the  superintendent.     He  had  actual 
knowledge  that  the  shaft  was  without  collars  and,  for  that 
reason,  could  not  be  put  in  operation  with  safety.     He  was 
ordered  by  the  superintendent  to  make  the  collars  and  put 
them  on.    No  one  else  was  authorized  or  empowered  for  the 
purpose,  and  he  alone  was  relied  upon  by  the  defendants  to 
perform  the  duty.    And  although  he  was,  for  that  purpose, 
a  servant  as  well  as  an  agent  of  the  defendants,  he  was  not, 
in  any  legal  sense,  a  fellow-servant  of  the  plaintiff.     On  the 
contrary,  within  the  sphere  of  his  employment  he  repre- 
sented and  stood  in  the  place  of  the  defendants ;  and  his 
dpties  were  those  which  the  law  cast  upon  them.     Within 
the  same  sphere,  his  knowledge  was  their  knowledge,  his 
acts  were  their  acts,  his  omissions  their  omissions,  and  his 
negligence  their  negligence.     To  provide  machinery  for  a 
mill  and  put  it  in  a  fit  condition  for  use,  and  to  use  it  aft^r 
it  is  provided  and  put  in  that  condition,  are  widely  distinct 
matters.    They  are  not  employments  in  the  same  general 
business.     The  one  can  properly  be  said  to  begin  only  when 
the  other  ends.     The  agent  or  servant  who  provides  and 
puts  up  the  machinery,  shafting  or  implements,  and  the  ser- 
vant who  afterwards  uses  them  for  the  purposes  for  which 
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they  are  provided  and  put  up,  may  work  under  the  same 
master  and  receive  their  compensation  from  the  same  com- 
mon source,  but  this  is  not  sufficient  to  constitute  them  fel- 
low-servants in  the  legal  sense.  They  must,  in  order  to  give 
them  that  character  and  establish  that  i*elation  between 
them,  be,  at  the  time,  engaged  in  a  common  purpose  or  em- 
ployed in  the  same  general  business.  Shanny  v.  Androscog- 
gin Milh^  66  Maine,  420.  The  defendants  are,  therefore, 
liable  for  the  injuries  complained  of  by  the  plaintiff,  and  the 
plaintiff  is  entitled  to  substantial  damages  thei-efor,  unless 
his  own  negligence  essentially  contributed  to  produce  them. 
If  this  were  not  the  rule,  and  the  doctrine  should  be  upheld 
that  the  overseer  of  repairs,  in  performing  his  duties,  was 
the  fellow-servant  of  the  plaintiff,  a  corporation  and  any 
employer  who  carries  on  his  business  through  general  sup.er- 
intendents  or  agents,  would,  in  most  cases,  be  exempt  from 
liability  to  servants  for  injuries  occasioned  by  imperfect  and 
defective  machinery,  by  unsafe  mechanical  means  and  appli- 
ances of  any  kind,  and  by  incompetent,  unskilful  and  other- 
wise unfit  sub-agents,  selected  and  provided  without  reason- 
able care;  a  result  which  no  court  ought  to  sanction  or 
sustain. 

The  question  then  remains,  whether  the  negligence  of  the 
plaintiff  essentially  contributed  to  produce  the  injuries  of 
which  he  complains.  The  defendants  impute  to  him  negli- 
gence of  that  character,  because  of  his  omission  to  examine 
the  shaft  that  fell  and  injured  him,  before  he  attempted  to 
connect  it  with  the  machinery  it  was  intended  to  drive ; 
and  the  imputation  would,  perhaps,  be  deserved,  if  the 
plaintiff  had  known  that  it  was  the  duty  of  every  person 
employed  to  connect  shafting  with  machinery  to  make  such 
an  exanjination.  But  he  had  no  such  knowledge.  Whose 
fault  it  was  that  he  was  ignorant  did  not  appear ;  it  was 
probably  the  fault  of  his  father,  who  was  the  overseer  of 
the  room  in  which  he  was  employed.  But,  whether  the 
fault  was  his  or  that  of  some  other  person,  the  plaintiff  is 
not  chargeable  with  contributory  negligence  for  omitting  to 
do  an  act  which  he  had  never  been  apprised  it  was  his  duty 
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to  perform.  No  other  contributory  negligence  being  im- 
puted to  the  plaintiff,  by  the  defendants,  and  none  being 
disclosed  by  the  evidence,  this  question,  like  the  other  ques- 
tions in  the  case,  must  be  decided  in  favor  of  the  plaintiff. 

The  conclusion  therefore  is,  that  the  injuries  sustained 
by  the  plaintiff  resulted  from  the  negligence  of  the  defend- 
ants and  the  negligence  of  Wilson  the  overseer  combined, 
and  that  the  plaintiff  is  not  chargeable  with  contributory 
negligence..  It  follows  that  the  plaintiff  is  entitled  to  judg- 
ment for  substantial  damages,  which  the  court  assesses  at 
three  thousand  dollars. 

From  this  judgment  the  defendants  appealed  to  this 
court,  assigning  the  following  errors  : 

1.  That  upon  the  facts  found  the  court  should  have 
found  as  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

2.  That  upon  the  finding  the  court  held  that  even  if  the 
plaintiff  had  been  guilty  of  contributory  negligence  in  not 
examining  thtf  shafting  before  connecting  it  with  the 
machine,  yet  he  could  recover  if  he  did  not  know  that  it 
was  his  duty  so  to  examine  the  same. 

8.  That  the  court  erred  in  holding  upon  the  facts  found 
that  the  master  mechanic  and  overseer  were  not  both  the 
fellow-servants  of  the  plaintiff. 

J.  J.  Penrose  and  (7.  U.  Perkins^  with  whom  was  J,  M, 
Hall^  for  the  appellants. 

Three  questions  are  presented  by  this  appeal :  1st.  Was 
the  plaintiff  guilty  of  contributory  negligence,  and  if  so 
was  this  excused  by  the  fact  that  he  did  not  understand  his 
duty?  2d.  Was  there  negligence  on  the  part  of  the 
defendants,  they  having  been  found  to  have  employed  com- 
petent servants  to  do  the  necessary  work?  3d.  Were  not 
the  overseer  of  repairs  and  the  overseer  of  the  room,  by 
whose  negligence  the  accident  occurred,  both  fellow-ser- 
vants of  the  plaintiff? 

1.  Was  the  plaintiff  guilty  of  contributory  negligence? 
The  nature  of  his  employment  at  the  time  of  the  accident 
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distinguishes  this  case  from  a  large  number  of  cases  reported 
in  the  books.  He  was  employed,  not  to  labor  on  machinery 
already  prepared  and  ready  for  the  operative,  but  to  assist 
in  starting  up  new  machines  and  putting  them  in  order  and 
making  them  safe  for  those  wh6  were  afterwards  to  operate 
them.  He  had  worked  in  the  same  room  eight  years,  and 
the  last  three  years  had  occupied  the  position  of  second- 
hand. A  second-hand  was  required  to  take  the  place  and 
perform  all  the  duties  of  the  overseer  in  his  absence.  He 
was  therefore  bound  to  understand  the  duties  of  an  over- 
seer. The  court  finds  that  *'  it  was  the  duty  of  the  over- 
seer to  start  up  the  machines  and  put  them  in  operation, 
and  for  that  purpose  to  connect  them  by  means  of  belts 
with  the  countershafts,  -and  to  connect  the  countershafts  by 
the  same  means  with  the  main  shaft.  But  before  doing  so 
it  was  his  duty  to  examine  the  several  machines  and  see 
that  the  rolls  were  all  right  and  that  the  rails  were  free  and 
traversed  easily;  also  to  set  the  traversers  and  see  that 
they  were  all  properly  oiled  and  that  the  rails  were  properly 
balanced;  also  to  see  that  the  countershafts  were  in  a  fit 
condition  to  run,  and  that  the  necessary  belts  were  made 
and  properly  put  on.  If  he  discovered  any  defect  in  the 
countershafts  or  machines  which  hjB  could  not  remedy,  it 
was  his  duty  to  report  the  same  immediately  to  the  superin- 
tendent or  to  the  overseer  of  repairs.'*  It  is  also  found  that 
"  he  was  employed  by  Wilson,  the  overseer,  in  behalf  of  the 
defendants,  to  assist  in  starting  up  new  frames  the  next 
day,  and  after  that  to  act  as  his  second-hand."  The  plain- 
tiff was  bound  to  exercise  all  reasonable  care  and  prudence. 
Wood's  Master  &  Servant,  §  372.  But  he  made  no  exam- 
ination whatever  of  the  countershafts  with  which  he  was 
connecting  the  frame  and  which  was  to  furnish  it  motion. 
The  finding  admits  that  he  did  not  examine  the  shaft  and 
that  this  would  have  been  negligence  in  an  overseer  or  a 
second-hand,  but  holds  that  the  plaintiff  is  freed  from  liabil- 
ity arising  from  his  neglect  because  he  did  not  know  that 
it  was  a  part  of  his  duty  to  make  such  an  examination. 
This  part  of  the  case  therefore  presents  this  question :     Can 
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a  servant  excuse  himself  for  an  accident  arising  from  his 
neglect  of  his  duty,  because  he  did  not  know  what  his  duty 
was  ?  The  bare  statement  of  the  proposition  illustrates  its 
absurdity.  The  servant  is  bound  to  know  his  duty.  The 
contract  creates  this  obligation.  There  is  in  every  contract 
of  service  a  promise,  either  expressed  or  implied,  that  the 
party  employed  will  not  only  use  due  care  and  diligence, 
but  that  he  also  possesses  the  skill  and  knowledge  requisite 
for  the  service  he  undertakes.  2  Parsons  on  Cont.,  54, 
Story  on  Bailm.,  §§  482,  4SS;' Morris  v.  Redfield,  23  Verm., 
295 ;  QoBlin  v.  Hbdson^  24  id.,  140 ;  Ball  v.  Cannon^  4  Bar- 
ring. (Del.),  360;  Eager  v.  Nolan^  6  Louis.  Ann.,  70 ;  Bauh 
man  v.  Woods^  1  Greene  (Iowa),  441.  If  ignorance  of  duty 
can  avail  to  excuse  the  plaintiff,  why  cannot  the  same 
excuse  be  always  available  to  shield  a  defendant?  That 
the  plaintiff  assumed,  in  accepting  the  employment,  all  the 
ordinary  risks  and  perils  incident  to  the  performance  of  the 
specific  work  he  was  employed  to  perform,  is  well  settled. 
Hayden  v.  Smithville  Manf.  Co.^  29  Conn.,  548;  Noyes  v. 
Smith,  28  Verm.,  59;  Nashville  ^  Chat.  R.  R.  Co.  v.  EUwtt, 
1  Coldw.,  611;  Priestley  v.  Fowler,  3  Mees.  &  Wels.,  1. 
The  ordinary  risks  include  the  negligent  acts  of  his  fellow- 
workmen  in  the  course  of  the  employment.  Coombs  v.  New 
Bedford  Cordage  Co.,  102  Mass.,  572;  LoveU  v.- ffowell,  L. 
Reps.,  1  Com.  P.  Div.,  161.  But  independent  of  the  legal 
obligations  incident  to  the  contract  of  employment  and  the 
risks  assumed  in  the  performance  of  the  specific  work  he 
undertook,  the  court  finds  that  it  was  proved  "that  it  is  the 
duty  not  only  of  overseers  and  second-hands,  but  alsb  of 
every  person  who  is  employed  and  directed  to  connect  shaft- 
ing with  machinery,  to  see  that  everything  is  in  a  proper  cofir 
dition  to  run  before  attempting  to  make  the  connection,  and 
that  if  they  fail  to  do  so  they  are  guilty  of  negligence. 
The  fact  found  that  the  overseer  Wilson  misunderstood 
what  the  overseer  of  repairs  said  about  the  countershafts, 
and  supposed  they  had  been  put  in  a  proper  condition  to 
run,  does  not  affect  the  question.  It  does  not  appear  that 
the  plaintiff  knew  that  the  overseer  of  repairs  had  made 
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any  examination,  and  therefore  it  was  no  excuse  for  his 
failure  to  perform  his  duty  in  making  an  examination  him- 
self before  starting  the  frame.  If  this  accident  had  hap- 
pened to  a  spinner  using  the  frame  after  it  was  set  up,  it 
might  be  said  with  more  weight  that  there  was  no  contribu- 
tory negligence  on  his  part,  because  it  was  no  part  of  his 
duty  to  see  that  the  machinery  was  in  proper  condition  to 
run,  but  the  very  purpose  for  which  the  plaintiff  was 
employed  was  to  make  the  machinery  safe  for  the  spinner. 
If  this  accident  had  happened  to  the  spinner,  he  would 
have  had  a  cause  of  action  against  the  plaintiff  for  not 
properly  performing  his  duty,  and  it  is  clear  that  in  such 
case  the  plaintiff  could  not  have  pleaded  his  ignorance  of 
his  duty  to  excuse  himself  from  liability.  Atchison^  ^c.  M. 
R.  Co.  V.  Plunhett^  25  Kan.,  188.  From  all  the  facts  found 
it  seems  impossible  to  escape  the  conclusion  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  and  therefore 
should  recover  in  this  case  nominal  damages  only. 

2.  Were  the  defendants  guilty  of  negligence  ?  The  find- 
ing on  this  point  is  as  follows : — "  That  the  defendants  ex- 
ercised proper  care  and  thus  performed  their  duty  in  the 
selection  and  employment  of  agents  and  servants  for  the 
prosecution  of  the  business  in  which  they  were  engaged,  is 
not  and  cannot  be  questioned.  Their  general  manager, 
their  resident  agent,  their  superintendent,  their  overseer  of 
repairs,  their  overseer  of  the  room  in  which  the  plaintiff 
was  injured,  and  his  second-hand,  were  competent  and  in 
all  respects  fit  persons  for  their  respective  positions;  and 
there  was  no  evidence  or  claim  that  any  of  their  subor- 
dinate servants  or  employees  were  incompetent  or  otherwise 
unfit  for  the  duties  with  which  they  were  entrusted."  The 
duty  of  the  master  is  performed  when  he  employs  compe- 
tent servants  to  do  the  necessary  work.  Stats  v.  MaUter^ 
57  Maryl.,  287,  807;  ManBJield  Coal  Co.  v.  McEmry,  91 
Penn.  St.,  185, 191 ;  Columbus  ^c.  B.  R.  Co.  v.  Arnold,  81 
Ind.,  174 ;  Harrison  v.  Central  R.  R.  Co.,  31  N.  Jer.  Law, 
298,  299;  Hard  v.  Verm.  ^  Canada  R.  R.  Co.,  82  Verm., 
473 ;  Gunter  v.   Granite  Co.,  15  So.  Car.,  443,  457 ;  Knox- 
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mUe  Iron  Co.  v.  Dohion^  7  Lea  (Tenn.),  867 ;  Columbus  fe. 
B.  B.  Co.  V.  Webb,  12  Ohio  St.,  475,  494;  Smith  v.  PoUer, 
46  Mich.,  258, 263 ;  Slater  v.  JeweU,  85  N.  York,  61 ;  Sblden 
V.  Fitchburg  B.  B.  Co.,  129  Ma;ss.,  268 ;  Malone  v.  Hathaway, 
64  N.  York,  5 ;  Murphy  v.  Boston  ^  Albany  B.  B.  Co.,  88 
id.,  146 ;  Wilson  v.  Merry,  L.  Reps.,  1  House  of  Lords  Cas. 
Scotch  App.,  326 ;  Lovell  v.  Howell,  L.  Reps.,  1  Com.  Pleas 
Div.,  161 ,  Allen  v.  New  Gas  Co.,  L.  Reps.,  1  Exch.  Div., 
251.  "  In  all  cases  the  question  is  one  of  reasonable  care 
and  diligence  on  the  master's  part,  and  unless  the  master 
has  expressly  contracted  to  superintend  his  business  in  per- 
son, or  the  duty  is  absolute,  there  is  no  implied  condition 
that  he  will  do  so,  and  he  may  delegate  that  power  to 
others,  using  due  care  to  select  competent  persons.  A 
doctrine  that  held  the  master  to  any  other  rule  of  liability 
would  be  destructive  of  the  best  interests  of  society,  and 
would  impose  such  severe  burdens  upon  employers  as  would 
tend  seriously  to  embarrass  and  retard  the  growth  and 
development  of  industrial  pursuits." — Wood's  Master  & 
Servant,  §  411,  and  cases  there  cited.  "  If  the  master  has 
given  such  orders  to  the  proper  servants  as  would  prevent 
any  harm  from  being  done  by  dangerous  or  defective  ma- 
terials, he  is  exonerated  from  liability  to  them,  and  to  all 
his  other  servants  in  the  same  general  employment." 
Shearm.  &  Redf.  on  Neg.,  §  92.  It  is  submitted  with  con- 
fidence that  all  the  English  cases,  and  the  weight  of  the 
leading  American  authorities,  fully  support  this  doctrine. 
In  a  state  like  Connecticut,  filled  with  manufacturing  and 
other  corporations  affording  employment  to  vast  numbers 
of  our  people,  and  necessarily  carrying  on  their  business  by 
servants  and  agents,  the  adoption  of  any  other  rule  of  lia- 
bility would  work  peculiar  hardship. 

3.  The  accident  resulted  from  the  negligence  of  the 
plaintiff,  combined  with  the  negligence  of  the  overseer  of 
the  room  and  the  overseer  of  repairs.  Both  these  over- 
seers were  fellow-servants  of  the  plaintiff.  It  appears  from 
the  finding  that  the  plaintiff  was  employed  not  to  use  the 
machines,  but  to  set  them  up,  ready  for  use.    All  the  authori- 
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ties  relating  to  the  duty  of  the  master  to  furnish  proper 
machinery,  relate  to  their  duty  to  the  persons  who  were  to 
use  the  machinery  and  not  to  those  who  were  to  set  it  up  to 
be  used  by  others.    The  ovorseer  of  repairs  was  a  fellow- 
servant  of  the  plaintiff,  because  they  were  both  engaged  in 
the   service  of  preparing  machinery  to  be  used.    If  this 
accident  had  happened  to  the  spinner  using  the  frames,  it 
might  be  said  with  more  weight  that  the  overseer  of  repairs 
was  not  a  fellow-servant  of  his,  because  they  were  engaged 
in  different  occupations ;  but  in  this  case  it  was  the  duty  of 
both  the  overseer  of  repairs  and  the  overseer  of  the  room, 
as  well  as  of  the  person  setting  up  the  machine,  to  see  that 
t^e  countershaft  was  fit  to  start,  and  where  persons  have  a 
common   duty  they   are   fellow-servants.     Supposing  the 
overseer  of  the  room  had  been  the  person  injured  while  set- 
ting up  frames  and  connecting  them  with  countershafts.    It 
was  his  duty  equally  with  the  overseer  of  repairs  to  see  that 
the  countershafting  was  in  order,  and  the  plaintiff  stands  in 
the  same  position  as  the  overseer  of  the  room.     And  it 
makes  no   difference  that  the  servant,  whose  negligence 
occasioned  the  injury,  is  a  sub-manager  or  foreman  or  over- 
seer of  higher  grade  or  greater  authority  than  the  plaintiff. 
Hayes  v.  Western  R,  H,  Co.^  3  Cush.,  270 ;  Alhro  v.  Agawam 
Canal  Co.^  6  id.,  75 ;  Sherman  v.  Rochester  ^  Syracuse  R.  R. 
Co.,  17  N.  York,  158 ;  Slater  Y.Jewett,  85  id.,  '61 ;  Farwell  v. 
Boston  ^  Wor.  R  R.  Co.,  4  Met.,  49 ;  Broum  v.  Winona  ^  St. 
Peter  R.  R.  Co.,  27  Minn.,  162 ;  Lawler  v.  Androscoggin  R.  R. 
Co.,  62  Maine,  468 ;  Weger  v.  Pennsylvania  R.  R.  Co.,  55  Penn. 
St.,  460 ;  Searle  v.  Lindsay,  11  Com.  Bench,  N.  S.,  429 ;  Broum 
V.  Accrington  Cotton  Co.,  8  Hurlst.  &  Colt.,  511 ;  Murphy  v. 
Pollock,  15  Irish  C.  L.,  224 ;  Feltham  v.  England,  L.  Reps., 
2  Q.  B.,  88 ;  Howells  v.  Landore  Steel  Co.,  L.  Reps.,  10  Q.  B., 
62 ;   Wilson  v.  Merry,  (supra).     The  court  below  however 
held  that  the  negligence  of  the  overseer  of  repairs  in  not 
putting  proper  collars  on  the  countershaft  to  keep  it  in 
place,  was  the  negligence  of  the  corporation.     He  admits 
that  if  that  overseer  had  been  a  fellow-servant  of  the  plain- 
tiff, the  corporation  would  not  have  been  liable,  but  he 
Vol.  l.— 29 
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holds  that  he  was  not  such  a  fellow-servant,  that  legally  he 
was  the  corporation,  so  that  his  negligence  was  that  of  the 
corporation.     His  reasoning  is  this : — ^The  corporation  was 
bound  to  exercise  reasonable  care  to  provide  suitable  appli- 
ances for  its  servants  to  use.    As  a  corporation  can  act 
only  by  agents,  any  person  who  was  relied  upon  to  perform 
this  duty  was  the  agent  of  the  corporation  for  that  purpose, 
and  was  for  that  purpose  the  corporation  itself,  and  his  n^- 
ligence  was  that  of  the  corporation.    The  overseer  of  repairs 
therefore  was  not  a  fellow-servant  of  the  plaintiJGF  at  all, 
but  was  the  master.    To  maintain  this  view  of  the  law  the 
court  quotes  from  Laning  v.  N.  York  Central  R.  JR.  Co^  49 
N.  York,  621.    We  submit  that  the  quotation  from  that 
case  is  not  law,  and  if  it  were  it  does  not  apply  to  the  case 
at  bar.    The  facts  in  it  were  that  the  defendant  corporation 
had  deputed  its  whole  power  of  hiring  servants  in  a  certain 
department  of  business  to  an  agent,  Colby,  who  had  hired  a 
foreman  and  other  persons  under  him  to  put  up  a  scaf- 
fold.    This  foreman,  though  competent  when  hired,  became 
drunken,  which  was  known  to  Colby,  and  by  his  drunken- 
ness the  scaffold  was  improperly  put  up;  it  fell  and  the 
plaintiff  was  injured.    The  court  held  that  the  n^ligence 
of  the  foreman  was  not  the  negligence  of  the  company,  but 
that  the  knowledge  of  Colby  of  the  foreman's  drunkenness 
was  the  negligence  of  the  company,  because  he  had  the  sole 
power  of  employing  and  discharging  men.     This  appears 
from  what  is  said  in  Ufalone  v.  Hathaway^  64  N.  York,  10, 
where  in  speaking  of  the  statements  of  the  judge  in  the  for- 
mer case  they  say  that  general  remarks  made  in  relation  to 
a  certain  proposition  **  have  been  applied  to  other  circum- 
stances and  erroneous  deductions  made.^^     The  only  correct 
principle  to  be  deduced  firom  that  case  is,  that  when  a  mas- 
ter has  delegated  to  another  his  whole  authority  in  relation 
to  any  duty  owed  to  a  servant,  reserving  to  himself  no 
power  of  superintendence  or  management,  then  the  acts  of 
such  agent  are  the  acts  of  the  superior.    Malone  v.  Hatha- 
way^  Slater  v.  Jewett,  and  Murphy  v.  Boston  ^  Albany  jB.  J?- 
(7o.,  before  cited.     This  principle  we  have  no  occasion  to 
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question  in  this  case  as  it  has  no  relation  to  the  facts  here. 
The  only  other  case  cited  by  the  judge  below  is  Shanny  t. 
Androacoffffin  MxUb^  66  Maine,  420.  That  was  a  case  of  an 
employee  tmng  a  machine  after  it  was  set  up  and  ready  for 
operation.  The  negligence  of  the  defendant  was  claimed 
to  be  that  it  did  not  keep  the  machine  in  repair,  and  the 
effect  of  that  portion  of  the  opinion  was,  that  a  person 
whose  duty  it  was  to  'use  spinning  machines  for  spinning, 
after  they  had  been  set  up,  were  not  fellow-servants  with 
those  whose  duty  it  was  to  keep  them  in  repair.  What  was 
said  on  this  point  was  also  unnecessary,  for  the  case  was 
decided  against  the  plaintiff  on  the  ground  of  her  contribu- 
tory negligence.  The  case,  however,  does  not  apply  to  the 
case  at  bar,  for  here  the  question  does  not  arise  between  the 
spinner  using  the  machine  and  those  who  were  to  prepare 
it  for  his  use,  but  between  those  who  were  engaged  in  the 
common  duty  of  preparing  the  machinery  for  use  by  the 
spinners.  It  seems  to  us  that  the  case  of  Murphy  v. 
R.  R,  Co.^  88  N.  York,  146,  beiore  referred  to,  is  exactly  in 
point,  and  is  much  nearer  to  the  case  at  bar  than  either  of 
the  cases  cited  in  the  court  below.  We  submit,  however, 
that  the  better  decisions  in  England  and  in  this  country  lay 
down  a  much  more  reasonable  rule  of  law  than  either  of 
these  cases,  if  they  mean  what  the  court  below  claims  to  be 
their  effect.  It  is  well  settled  that  the  duty  of  a  master 
towards  his  servant  is  to  exercise  reasonable  care  in  pro- 
viding competent  fellow-servants  to  work  with  him,  and 
also  to  provide  suitable  materials  and  appliances  for  him  to 
work  with.  All  will  agree  on  that.  The  question  on  which 
much  controversy  has  arisen  is,  what  are  the  limits  of  that 
•reasonable  care?  It  will  also  be  agreed  that  no  master  is 
responsible  to  a  servant  for  negligence  of  a  fellow-servant, 
but  much  controversy  has  also  arisen  as  to  who  were  fellow- 
servants.  The  two  questions  have  in  most  cases  been  con- 
sidered together,  and  so  combined  as  to  render  it  almost 
impossible  to  treat  them  separately;  and  certain  general 
expressions  applied  to  cases  involving  one  state  of  things 
have  been  applied  to  cases  involving  a  very  different  state 
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of  things.  The  best  statement  of  the  whole  question  is  to 
be  found  in  Wood  on  Master  &  Servant,  §  411 :  "  What- 
ever might  be  said  as  to  the  implied  duty  of  a  master 
engaged  in  a  small  business,  who,  at  the  time  when  the  con- 
tract of  service  was  entered  into,  personally  took  charge  of 
all  departments  of  the  business,  it  certainly  could  not  be 
held  in  the  case  of  corporations,  which  necessarily  act 
through  agents,  or  of  large  establishments,  that  the  servant 
knows  or  ought  to  know  at  the  time  of  his  employment  are 
operated  through  agents,  that  there  is  an  implied  obligation 
on  the  master's  part  to  personally  supervise  and  oversee  his 
business ;  but,  on  the  contrary,  the  more  natural  and  legiti- 
mate inference  is  that  the  servant  took  upon  himself  all  the 
risks  incident  to  the  business,  conducted,  as  he  knew  or 
ought  to  have  known,  by  co-servants,  and  such  is  the  gener- 
ally, although  not  universally,  accepted  rule  of  law.  There 
can  be  no  good  reason  for  holding  a  master  liable  for  injuries 
resulting  from  defective  machinery  manufactured  by  work- 
men in  his  employ  who  havetbeen  selected  with  reasonable 
regard  to  their  competency  and  fitness  for  the  business, 
when  he  is  not  liable  if  the  same  machinery  is  purchased  by 
a  competent  agent,  of  a  third  person  by  whom  it  was  manu- 
factured. In  either  case  the  question  is,  whether  the  mas- 
ter is  guilty  of  such  negligence  in  the  employment  of  agents 
that  it  can  be  fairly  said  he  is  in  fault;  whether  he  has 
failed  to  act  with  such  ordinary  care  and  regard  for  the 
safety  of  his  employees  as  a  man  of  ordinary  prudence 
would  have  exercised  under  similar  circumstances ;  and  if 
he  is  not  at  fault  in  these  respects,  there  is  no  rule  of  law 
that  will  hold  him  liable  to  his  servants  for  injuries  that 
they  may  sustain  from  defects  in  the  instrumentalities  of . 
the  business,  whether  they  were  supplied  by  third  persons 
or  were  manufactured  by  his  own  workmen."  The  leading 
case  sustaining  this  view  of  the  law  is  Wilson  v.  Merrtfy 
before  cited,  where  the  whole  subject  is  very  fully  con- 
sidered. In  that  case,  the  owners  of  a  coal  pit  had 
employed  a  sub-manager,  and  funiished  him  with  suitable 
workmen   and    materials    to   work   the   pit,   and    provide 
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suitable  ventilation.  He  built  a  scaffold  which  so 
obstructed  the  ventilation  of  the  pit  a?  to  cause  an 
explosion  of  coal  damp,  which  injured  a  workman  em- 
ployed in  cutting  out  coal ;  and  the  House  of  Lords  held 
that  the  owners  were  not  liable,  on  the  ground  that  the 
employment  of  a  suitable  person  and  furnishing  him  witii 
suitable  materials  for  having  the  necessary  work  done,  was 
the  exercise  of  reasonable  care :  that  such  sub-manager  was 
a  fellow-servant  with  the  workmen,  and  his  negligence  was 
that  of  a  fellow-servant.  This  case,  and  the  principles 
therein  laid  down,  have  been  substantially  followed  and 
approved  of  in  the  numerous  cases  in  this  country,  many  of 
which  have  already  been  referred  to.  To  those  already  cited 
we  would  add  Warner  v.  Erie  R.  R.  Co.,  39  N.  York,  468,  and 
Hough  V.  Railway  Co.,  100  U.  S.  Reps.,  213.  There  is  a 
class  of  cases,  especially  in  some  of  the  western  states, 
where  it  has  been  held  that  all  the  servants  of  a  corporation 
who  are  engaged  in  the  purchasing,  making  and  repair  of 
machinery,  to  be  used  by  another  set  of  servants,  are  not  fel- 
low-servants with  the  latter,  but  really  are  the  representatives 
of  the  master.  In  some  of  these  cases  it  seems  to  be  taken 
for  granted  that  the  master  is  bound,  not  to  exercise  reason- 
able care  in  furnishing  proper  appliances,  but  to  see  that 
they  are  furnished  at  all  events,  that  is  to  in^sure  the  servants 
against  injury  from  improper  appliances.  The  leading  case 
in  this  class  is  Chicago  ^  North  Western  R.  R.  Co.  v.  Swett, 
45  111.,  197 ;  and  there  are  similar  cases  in  Missouri,  Wis- 
consin, Iowa,  and  other  western  states.  These  decisions 
were  based  upon  expressions  made  by  the  judges  who  gave 
opinions  in  certain  cases  in  Massachusetts  and  New  York, 
noticeably  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.,  240,  and 
Flike  V.  Bost.  ^  Alb.  R.  R.  Co.,  63  N.  York,  649.  The 
former  case,  however,  is  explained  and  shown  not  to  be 
susceptible  of  this  construction,  in  Holden  v.  Fitchburg  R. 
R.  Co.,  129  Mass.,  268,  and  the  latter  is  similarly  explained 
in  Slater  v.  Jewett,  86  N.  York,  61.  In  other  cases  it  is 
assumed,  especially  in  cases  of  corporations  which  must  act 
by  agents,   that  every  agent  employed  in  furnishing  or 
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repairing  the  appliances  of  labor,  so  represents  the  master 
that  his  negligence  is  the  negligence  of  the  master.     One 
reason  for  these  decisions  is  to  be  found  in  the  claim  some- 
times set  up  in  behalf  of  corporations,  that  aU  the  directors 
had  to  do  was  to  appoint  a  suitable  manager  or  managers, 
and  then  having  exercised  due  care  in  their  appointment, 
the  corporation  was  not  liable  for  any  negligence  on  their 
part ;  and  in  opposing  this  unreasonable  claim  these  courts 
hftve  been  led  too  far  into  the  other  extreme.    The  true  rule 
lies,  as  is  usual,  between  the  two  extremes.    The  reasonable 
view  sustained  by  the  authorities  is  this :     The  master  can- 
not rid  himself  of  the  duty  of  exercising  reasonable  care 
by  transferring  the  whole  matter  of  furnishing  proper  appli- 
ances to  another.     In  that  case  the  negligence  of  that  other 
is  the  negligence  of  the  master.     As  is  well  said  in  Malone 
V.   Hathaway^  64  N.  York,  12,  "Corporations  necessarily 
acting  through  agents,  those  having  the  superintendence  of 
various  departments  with   delegated  authority  to   employ 
and   discharge  laborers  and  employees,  provide  materials 
and  machinery  for  the  service  of  the  corporation,  and  gen- 
erally direct  and  control  under  general  powers  and  instruc- 
tions from  the  directors,  may  well  be  regarded  as  the  repre- 
sentatives of  the  corporation,  charged  with  the  performance 
of  its  duty,  exercising  the  discretion  ordinarily  exercised  by 
principals,  and  within  the  limits  of  the  delegated  authority 
the  acting  principal."     So  in  Souffh  v.  Railway  Co,^  100  U.  S. 
Reps.,  218,  it  is  said :     "  Those  at  least  in  the  organization 
of  the   corporation  who   are   invested  with   eontrolling  or 
superior  authority  in  that  regard  represent  its  legal  person- 
ality, their  negligence  from  which  injury  results  is  the  neg- 
ligence of  the  corporation."     Shearman  &  Redf.  on  Neg^ 
§  102;  Wharton  on  Neg.,  §  229;  Mullan  v.  Phila.  Steam- 
skip    Co,^  78  Penn.  St.,  25.     The  better  cases  confine  the 
liability  of  the  master  for  the  negligence  of  agents  to  those 
who    have    "controlling  and    supreme    authority"    over 
special  departments  of  business,  who  in  respect  to  those 
departments  are  the  alter  ego  of  the  master. 

The  cases  that  hold  that  a  person  occupying  the  place 
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that  the  overseer  of  repairs  did  here,  is  not  a  representative 
of  the  master,  but  a  fellow-servant  of  the  plaintiff,  are  very 
numerous.  Albro  v.  Agawam  Canal  Co.^  (jsupra^  ;  Kelley  v. 
Norcro9%,  121  Mass.,  608 ;  ZeigUr  v.  Day,  123  id.,  162 ;  SmUh 
V.  Lowell  Mavf.  Co.,  124  id.,  114 ;  Killea  v.  Faxon,  125  id., 
486;  Lawler  v.  Androscoggin  iJ.  jB.  Co,,  62  Maine,  468; 
Homer  v.  Illinois  Central  JB.  M.  Co.,  16  111.,  660 ;  Crispin  v. 
BabhiU,  81  N.  York,  616;  Mc  Cosher  v.  Long  Island  R.  R. 
Co.,  84  id.,  77.  He  was  merely  one  of  the  many  inferior 
servants  of  the  corporation,  not  having  sole  charge  of  ady 
department  of  the  business  which  was  under  his  sole  control, 
and  in  regard  to  which  he  represented  the  corporation, 
except  as  any  servant  who  was  directed  to  do  any  act  repre- 
sented the  corporation.  The  judge  below  says : — "  He  was 
ordered  by  the  superintendent  to  make  the  collars  and  put 
them  on.  No  one  else  was  authorized  or  empowered  for  the 
purpose  and  he  alone  was  relied  dpon  by  the  defendants  to 
perform  that  duty."  The  same  might  be  said  of  any  servant 
who  was  ordered  to  perform  any  duty.  The  mere  fact  that 
he  was  the  servant  directed  to  do  this  act  did  not  make  him 
the  alter  ego  of  the  master,  or  give  him  the  "  controlling  or 
superior  authority,"  which  the  cases  require  to  make  his 
negligence  the  negligence  of  the  company  itself.  Such  a 
rule,  instead  of  requiring  reasonable  care  from  the  corpora- 
tion that  proper  appliances  were  furnished,  would  make  it 
guarantee  that  proper  appliances  were  furnished,  which  we 
have  shown  is  not  the  law.  So  as  to  the  further  deduction 
of  the  judge«  that  the  plaintiff  and  the  overseer  of  repairs 
were  not  fellow-servants;  where  he  makes  a  distinction 
between  those  servants  who  "provide  and  put  up  the 
machinery,  shafting  or  implements,  and  the  servant  who 
afterwards  runs  them  for  the  purpose  for  which  they  are 
provided  and  put  up."  The  better  cases,  we  think,  say 
no  such  distinction  exists.  But  if  it  does,  the  case  of 
Murphy  V.  Bost.  ^  Alb.  R.  R.  Co.,  before  cited,  shows 
that  that  principle  is  not  applicable  to  this  case.  The 
person  who  set  up  the  shafting,  the  person  who  set  up 
the  frame,  and  the  person  who  connected  them  together  so 
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that  the  spinners  could  use  the  xnachineiy,  were  all  three 
engaged  on  the  common  business  of  preparing  the  machinery 
for  use  by  others.  It  could  all  have  been  done  by  one 
person,  or  different  persons  could  do  different  parts  of  the 
necessary  labor.  They  had  a  common  object,  ike  preparing 
the  machinery  for  operation,  for  the  purpose  of  being  used 
by  the  spinners  to  make  thread.  It  would  be  an  unreason- 
able refinement  to  say  that  the  workman  who  put  up  the 
main  shaft,  the  one  who  put  up  tiie  countershaft,  the  one 
who  put  on  the  pulleys,  the  one  who  set  up  the  spinning 
frames,  and  the  one  who  put  on  the  belts,  were  all  in  charge 
of  separate  departments  of  labor  under  the  corporation, 
and  therefore  were  not  fellow-servants,  merely  because  they 
each  did  a  different  one  of  the  various  operations  necessary 
to  prepare  the  spinning  frame  for  use 

J,  L.  Hunter  and  E.  B.  Swmner^  for  the  appellee 

Park,  C.  J.  (After  stating  the  facts.)  Upon  these 
facts  the  question  is,  do  they  establish  negligence  in  the 
defendants,  which  caused  the  injury  to  the  plaintiff?  If 
the  injury  was  produced  by  the  combined  negligence  of 
both  parties  the  plaintiff  cannot  recover.  He  is  bound  to 
show  that  the  injury  was  caused  by  the  negligence  of  the 
defendants,  which  he  cannot  do  if  his  own  negligence  con- 
tributed to  its  production.  Hence,  where  a  question  is 
made  with  regard  to  such  contributory  negligence  of  a 
plaintiff,  it  is  convenient  to  consider  separately  the  facts 
with  regard  to  the  negligence  of  each  party. 

Were  the  defendants  guilty  of  negligence  ?  The  control- 
ing  facts  of  the  case  upon  this  point  are,  that  the  counter- 
shaft was  constructed  and  left  in  an  unfit  and  dangerous 
condition  for  use ;  that  it  was  put  up  in  the  defendants'  mill, 
together  with  other  shafting,  in  order  to  enlarge  the  manu- 
facturing capacity  of  their  works,  and  was  run  for  the  first 
time  on  the  day  when  the  accident  occurred;  that  the 
superintendent  had  charge  of  the  construction  and  use  of 
all  the  machinery  of  the  mills,  both  new  and  old ;  that  he 
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* 
superintended  the  construction  of  the  shaft  in  question,  and 

had  knowledge  of  its  dangerous  condition ;  that  he  con- 
tented himself  with  giving  orders  to  the  overseer  of  repairs 
to  put  collars  upon  the  shaft  and  make  it  safe ;  that  after 
machines  were  made  ready  for  the  workmen  in  the  new 
department,  he  gave  directions  to  the  overseer  of  the  room 
to  make  the  shaft  ready  for  communicating  power  to  the 
new  machines  and  run  the  same ;  and  that  as  soon  as  power 
was  applied  the  shaft  fell  and  the  plaintiff  was  injured. 
These  are  the  principal  facts  in  this  part  of  the  case^  and 
upon  them  rests  the  question  of  the  defendants'  negligence. 

The  plaintiff  entered  the  defendants'  service  as  an  em- 
ployee in  their  manufacturing  establishment;  and  we  are 
first  to  consider  what  duties  they  assumed  regarding  him  as 
their  servant,  and  what  risks  he  assumed  in  the  service. 
The  books  are  full  of  oases  on  the  subject,  but,  although 
they  are  numerous,  they  generally  agree  that  the  employer 
is  bound  to  exercise  reasonable  and  proper  care  to  furnish 
the  employee  with  reasonably  safe  machinery  and  tools, 
and  is  responsible  for  neglect  in  this  particular  which 
causes  injury  to  the  latter.  All  ordinary  risks  incident  to 
the  service,  including  those  resulting  from  the  carelessness 
of  fellow-servants,  are  assumed  by  the  employee,  and  for 
these  the  employer  is  not  responsible. 

In  VirrA  v.  Fitchburg  K  K  Co^  110  Mass.,  240,  the  court 
gay: — ^''The  rule  of  law  which  exempts  the  master  from 
responsibility  to  the  servant  for  injuries  received  from  the 
ordinary  risks  of  his  employment,  including  the  negligence 
of  his  fellow-servants,  does  not  excuse  the  exercise  of 
ordinary  care  in  supplying  and  maintaining  proper  instru- 
mentalities for  the  performance  of  the  work  required.  One 
who  enters  the  employment  of  another  has  a  right  to  count 
on  this  duty,  and  is  not  required  to  assume  the  risks  of  the 
master's  negligence  in  this  respect.  The  fact  that  it  is  a 
duty  which  must  always  be  discharged,  where  the  employer 
is  a  corporation,  by  officers  and  agents,  does  not  relieve  the 
corporation  from  this  obligation.  The  agents  who  are 
charged  with  the  duty  of  supplying  safe  machinery  are  not. 


Digitized  by  VjOOQIC 


468  HAETPORD  DISTRICT. 

Wilson  V.  WUlimantic  Linen  Co. 

in  the  true  sense  of  the  rule  relied  on,  to  be  regarded  as 
fellow-servants  of  those  who  are  engaged  in  operating  it. 
They  are  charged  with  the  master's  duty  to  his  servant. 
They  are  employed  in  distinct  and  independent  departments 
of  service,  and  there  is  no  difficulty  in  distinguishing  them, 
even  when  the  same  person  renders  service  by  turns  in 
each,  as  the  convenience  of  the  employer  may  require." 

This  was  said  in  a  case  where  an  engineer  sought  to 
recover  damages  for  an  injury  he  received  from  the  explo- 
sion of  his  engine  which  was  out  of  repair,  and  the  defence 
was  that  the  want  of  repair  was  owing  to  the  negligence  of 
fellow-servants  in  the  department  of  repairs. 

Wharton,  in  his  work  on  Negligence,  §  211,  says : — "  The 
question  is  that  of  duty ;  and  without  making  the  unneces- 
sary and  inadequate  assumption  of  implied  warranty,  it  is 
sufficient  for  the  purposes  of  justice  to  assert  that  it  is  the 
duty  of  an  employer  inviting  employees  to  use  his  struc- 
tures and  machinery,  to  use  proper  care  and  diligence  to 
make  such  structures  and  machinery  fit  for  use."    In  §  212 
he  says: — '*At  the   same   time  we   must  remember  that 
where  a  master  personally,  or  through  his  representatives, 
exercises  due  care  in  the  purchase  or  construction  of  build- 
ings and  machinery  and  in  their  repair,  he  cannot  be  made 
liable  for  injuries  which  arise  from  casualties  against  which 
such  care  would  not  protect.    It  is  otherwise  if  there  be  a 
lack  in  such  care,  either  by  himself  or  his  representatives. 
The  duty  of  repairing  is  his  own,  and,  as  we  shall  here- 
after see,  the  better  opinion  is  that  he  is  directly  liable  for 
the  negligence  of  agents  when  acting  in  this  respect  in  his 
behalf.    If  the  master  knows,  or  in  the  exercise  of  due 
care  might  have  known,  that  his  structures  or  engines  were 
insufficient,  either  at  the  time  of  procuring  them,  or  at  any 
subsequent  time,  he  fails  in  his  duty."    In  §  282  he  says: — 
*^It  is  important  to  remember  that  the  master  is  liable 
when  the  negligence  of  the  offending  servant  was  as  to  a 
duty  assumed  by   the  master  as  to  working  place  and 
machinery.    A  master,  as  we  have  already  seen,  is  bound, 
when  employing  a  servant,  to  provide  for  the  servant  a  safe 
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working  place  and  machinery.    It  may  be  that  the  persons 
by  whom  buildings  and  machinery  are  constructed  are  ser- 
vants of  the  common  master,  but  this  does  not  relieve  him 
of  his  obligation  to  make  buildings  and  machinery  adequate 
for  working  use.    Were  it  otherwise,  the  duty  before  us, 
one  of  the  most  important  of  those  owed  by  capital  to 
labor,  could  be  avoided  by  the  capitalist  employing  only 
his  own  servants  in  the  coiifitruction  of  his  buildings  and 
machinery.     In  point  of  fact  this  is  the  case  in  most  great 
industrial  agencies ;  but  in  no  case  has  this  been  held  to 
relieve  the  master  from  the  duty  of  furnishing  to  his  em- 
ployees material,  machinery  and  structures  adequately  safe 
for  their  work.     He  does  not  guarantee  that  either  build- 
ing, machinery,  or  organization  shall  be  perfect ;  but  he  is 
bound  by  the  rule  sic  lUere  tuo  ub  alienum  non  IcedaSy  to  use 
such  diligence  and  care  in  this  relation  as  is  usual  with 
good  business  men  in  his  line.     It  is  not  enough  for  him  to 
employ  competent  workmen  to  construct  his  apparatus.    If 
an  expert,  he  must  inspect  the  work;  and  if  not,  he  must 
employ  another  competent  person  as  expert  for  the  purpose. 
If  such,  however,  is  his  duty,  he  must  not  only  see  that 
the  structure  he  provides  is  suitable  at  the  outset,  but  that 
it  is  kept  in  repair,  and  the  repairer's  negligence  in  this 
respect  is  the  master's  negligence."     Pierce,  in  his  work  on 
Railroads,  §  870,  says : — '*  The  company,  like  any  master, 
is  under  an  obligation  to  its  servants  to  use  reasonable  care 
to  provide  and  maintain   a  safe    road-bed,  and  suitable 
machinery,  engines,  cars,  and  other  appointments  of  the 
railroad,  and  is  liable  to  them  for  injuries  resulting  from 
defects  which  it  knew  of,  or  ought  to  have  known  of,  and 
could  have  prevented  by  the  exercise  of  such  care ;  and  it 
is  under  the  same  duty  and  liability  to  maintain  these  in- 
strumentalities in  proper  condition.     The  servant  assumes 
the  natural  risks  of  his  employment,  but  not  those  which 
the  wrongful  act  of  the  company  has  added." 

In  Bartonshill  v.  Heid^  8  Macq.  H.  L.  Cases,  266,  Lord 
Cranworth  said  "that  where  a  master  employs  his 
servant  in  a  work  of  danger  he  is  bound  to  exercise  due 
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care  in  order  to  have  his  tackle  and  machinery  in  a  safe  and 
proper  condition,  so  as  to  protect  the  servant  against  im- 
necessary  risks."    In  Railroad  Co.  v.  Fort,  17  Wall.,  65S, 
the  court,  in  commenting  on  the  risks  which  servants  are 
presumed  to  have  assumed  by  the  contract  of  service,  said : 
— **  But  this  presumption  cannot  arise  where  the  risk  is  not 
within  the  contract  of  service,  and  the  servant  had  no 
reason  to  believe  he  would  have  to  encounter  it.    If  it  were 
otherwise  principals  would  be  released  from  all  obligations 
to  make  reparation  to  an  employee  in  a  subordinate  position 
for  any  injury  caused  by  the  wrongful  conduct  of  the  persons 
placed  over  him,  whether  they  were  fellow-servants  in  the 
same  common  service  or  not.     Such  a  doctrine  would  be 
subversive  of  all  just  ideas  of  the  obligations  arising  out  of 
the  contract  of  service,  and  withdraw  all  protection  from 
the  subordinate  employees  of  railroad  corporations.     These 
corporations,  instead  of  being  required  to  conduct  their 
business  so  as  not  to  endanger  life,  would,  so  far  as  this  class 
of  persons  is  concerned,  be  relieved  of  all  pecuniary  respon- 
sibility in  case  they  failed  to  do  it.    A  doctrine  that  leads 
to  such  results  is  unsupported  by  reason,  and  cannot  receive 
our  sanction."     In  Mough  v.  Railway  Co.^  100  U.  S.  Reps., 
213,  the  court  said : — "  A  railroad  corporation  may  be  con- 
trolled by  competent,  watchful  and  prudent  directors,  who 
exercise  the  greatest  caution  in  the  selection  of  a  superin- 
tendent or  general  manager,  under  whose  supervision  and 
orders  its  affairs  and  business,  in  all  of  its  departments,  are 
conducted.     The  latter,  in  turn,  may  observe   the  same 
caution  in  the  appointment  of  suboi*dinates  at  the  head  of 
the  several  branches  or  departments  of  the  company's  service. 
But  the  obligation  still  remains  to  provide  and  maintain  in 
suitable  condition  the  machinery  and  apparatus  to  be  used 
by  its  employees — an  obligation  the  more  important,  and  the 
degree  of  diligence  in  its  performance  the  greater,  in  propor- 
tion to  the  dangers  which  may  be  encountered.     Those,  at 
least,  in  the  organization  of  the  corporation,  who  are  invested 
with  controlling  or  superior  authority  in  that  regard,  repre- 
sent its  legal  personality;   their  negligence,  from   which 
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injury  results,  is  the  negligence  of  the  corporation.  The 
latter  cannot,  in  respect  of  such  matters,  interpose  between 
it  and  the  servant  who  has  been  injured  without  fault  on 
his  part,  the  personal  responsibility  of  an  agent,  who  in 
exercising  the  master's  authority  has  violated  the  duty  he 
owes,  as  well  to  the  servant  as  to  the  corporation.  To  guard 
against  misapplication  of  these  principles  we  should  say  that 
the  corporation  is  not  to  be  held  as  guaranteeing  or  warrant- 
ing the  absolute  safety,  under  all  circumstances,  or  the  per- 
fection in  all  of  its  parts,  of  the  machinery  or  apparatus 
which  may  be  provided  for  the  use  of  employees.  Its  duty  in 
that  respect  to  its  employees  is  discharged  when,  but  only 
when,  its  agents,  whose  business  it  is  to  supply  such  instru- 
mentalities, exercise  due  care  as  well  in  their  purchase  origi- 
nally as  in  keeping  and  maintaining  them  in  such  condition 
as  to  be  reasonably  and  adequately  safe  for  use  by  em- 
ployees." 

This  was  said  in  a  case  where  the  plaintiflf's  decedent,  an 
engineer  upon  the  defendants'  railroad,  was  killed  while 
in  the  performance  of  his  duty  fti  the  defendants'  employ- 
ment, by  reason  of  the  defective  condition  of  his  engine ; 
which  defective  condition  was  owing  to  the  negligence  of 
their  master-mechanic  and  of  the  foreman  in  their  repair 
department,  who  were  competent  and  proper  persons  for 
their  positions.  The  defence  in  the  case  was,  in  part,  the 
same  as  it  is  here,  namely,  that  due  and  proper  care  had 
been  exercised  in  the  purchase  of  the  engine  and  in  the 
selection  of  the  officers  charged  with  the  duty  of  keeping  it 
in  proper  repair. 

The  case  of  Davis  v.  Vermont  Central  R.  B.  Co.^  65  Verm., 
(not  yet  out,  this  case  appearing  in  a  magazine,)  is  a  very 
recent  and  important  one  upon  this  subject.  The  marginal 
note  is  as  follows : — "  In  an  action  on  behalf  of  a  fireman  of 
a  railroad  company,  killed  by  the  washing  out  of  a  culvert, 
the  negligence  of  the  company's  bridge-builder  in  construct- 
ing, and  of  the  road-master  in  repairing  the  culvert,  is 
attributable  to  the  company."  It  was  conceded  in  the  case 
that  the   bridge-builder  and   road-master  were   ordinarily 
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skillful  and  careful  men  in  their  several  employments,  and 
that  the  defendants  were  guilty  of  no  negligence  in  select- 
ing and  employing  them.     It  further  appeared   that  the 
bridge-builder  was  intrusted  by  the  defendants  with  the 
construction  and  maintenance  of  all  the  bridges  and  culverts 
in  that  division  of  the  road,  and  that  the  road-master  was 
likewise  intrusted  with  the  construction  and  maintenance 
of  the  track  and  road-bed  of  the  road.    The  road-master  had 
under  him  section-foremen  who  had  charge  of  section-work- 
men.   These  were  the  important  facts  of  the  case.     The 
defendants  contended  that  the  bridge-builder,  road-master 
and  section-foreman  were  fellow-servants  of  the  decedent  in 
the  running  of  their  trains,  and  consequently  that  their 
negligence  was  not  in  law  attributable  to  them,  but  was  one 
of  the  risks  which  the  decedent  assumed  when  he  entered 
their  sei'vice.      The  court,  in  deciding  the  case,  use  the 
following  language: — "The  general  principles  underlying 
the  determination  of  the  duties  and  liabilities  of  the  master 
and  the  risks  which  the  servant  assumes  by  entering  upon 
the  employment,  are  very  generally  agreed  upon.   Where  the 
employment  is  hazardous  it  is  very  generally  agreed  that 
the  master  assumes  the  duty  of  exercising  reasonable  care 
and  prudence  to  provide  the  servant  a  reasonably  safe  place 
and  reasonably  safe  machinery  and  tools  to  exercise  the 
employment,  and  to  maintain  the  place,  machinery  and  tools 
in  a  reasonably  safe  condition  during  the  time  of  such 
employment.     He  also  assumes  the  duty  of  exercising  the 
same  measure  of  care  and  prudence  to  provide  suitable 
materials  and  suitable  and  suflBcient  co-servants  to  properly 
exercise  the  employment  or  carry  on  the  business.     When 
this  duty  is  discharged  by  the  master  the  servant  assumes 
all  risks  and  hazards  attendant  upon  the  exercise  of  the 
employment  or  performance  of  the  work,  including  those 
resulting  from  the  negligence  and  carelessness  of  co-servanta. 
The  diveisity  in  the  decisions  has  arisen  in  determining  who 
are  co-servants  in  the  common  employment,  and  whether  the 
master  is  to  be  charged  with  the  negligence  of  an  employee, 
who  in  some  parts  of  the  employment  is  strictly  a  co-servant 
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with  the  person  injured,  and  in  other  parts  is  discharging  a 
duty  incumbent  upon  the  master."  And  the  court,  in 
criticising  the  doctrine  of  the  Lord  Chancellor  in  Wilson  v. 
Merry^  Law  Reps.,  1  House  of  Lords  Cases,  Scotch  App., 
826,  and  of  other  cases  which  hold  that  if  the  master 
attends  in  person  to  the  management  of  his  affairs  he  is 
responsible  for  his  negligence  which  causes  injury  to  his 
servant,  but  if  he  commits  such  management  to  an  agent 
who  is  competent  and  proper  for  the  position  he  is  not 
responsible  for  the  agent's  negligence  which  causes  a  like 
injury,  use  the  following  language : — "  The  question  is  natu- 
rally suggested,  why  should  he  [the  master]  not  also  be 
liable  for  the  negligence  of  the  agent  or  servant  whom  he 
has  appointed  to  discharge  the  same  duty  in  his  stead, 
although  he  has  exercised  due  care  to  select  a  person  compe- 
tent and  skillful  ?  Is  such  an  agent  or  servant,  while  per- 
forming the  duty  cast  by  the  relation  upon  the  master,  a 
fellow-workman  with  the  master's  servant  in  such  a  sense 
that  the  latter  cannot  and  ought  not  to  recover  of  the  master 
for  injuries  sustained  through  the  negligence  of  the  former? 
If  so  the  master,  who  performs  his  part  of  the  duty,  .as 
this  defendant  and  all  corporations  must,  by  agents  and 
servants,  secures  an  immunity  from  liability  which  the 
master  who  personally  enters  the  service  to  manage  and 
direct  the  performance  of  the  work,  does  not  enjoy.  The 
doctrine  now  established  by  the  United  States  Supreme 
Court,  and  by  most  of  the  courts  of  last  resort  in  the  several 
states,  holds  the  master  liable  to  his  workman  for  injuries 
sustained  from  the  negligent  performance  of  duties  which 
rest  by  the  relation  upon  the  master,  whether  the  master 
performs  such  duties  personally  or  through  an  agent  or 
servant."  In  conclusion  the  court  say : — "  When  the  case  of 
Hard  v.  Vermont  ^  Canada  JR.  JR.  Co.^  82  Verm.,  473,  was 
decided,  the  liability  of  the  master  was  held  to  be  dependent 
upon  whether  the  servant  whose  negligence  caused  the 
injury  and  the  servant  injured  were  fellow-servants  in  a 
common  employment  and  work.  Making  this  the  test  for 
determining  the  master's  liability,  the  reasonings  and  con- 
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elusions  of  the  late  Chief  Justice  are  unanswerable.  But 
this  test,  while  determinative  in  a  great  number  of  cases, 
has  been  abandoned  both  in  England  and  in  this  country, 
and  in  lieu  thereof  the  master  s  liability  has  been  made  to 
rest  upon  whether  the  negligence  arose  in  the  performance 
of  a  duty  for  the  careful  discharge  of  which  he  became 
responsible  when  he  assumed  the  relation  of  master  to  the 
injured  servant.  On  these  principles,  which  we  think 
furnish  the  true  ground  upon  which  the  master's  liability 
rests,  and  on  the  American  application  of  them,  the  bridge- 
builder  and  road-master,  while  inspecting  and  caring  for  the 
defectively  constructed  culvert,  were  performing  a  duty 
which,  as  between  the  intestate  and  the  defendants,  it  was 
the  duty  of  the  defendants  to  perform.  Their  negligence 
therein  was  the  negligence  of  the  defendants,  being  the 
agents  of  the  defendants  for  the  performance  of  those  duties. 
Notice  to  them  in  regard  to  the  defective  construction  of  the 
stockade  as  affecting  the  safety  of  the  culvert,  was  notice 
thereof  to  the  defendants." 

On  the  same  principle  the  superintendent  and  master- 
mechanic  and  the  overseer  of  repairs  in  the  defendants' 
establishment  were  performing  the  duty  which  'the  relation 
of  master  and  servant  cast  upon  the  defendants,  when  they 
superintended  the  construction  and  undertook  to  attend  to 
the  condition  of  the  countershaft  in  question.  Their  act 
was  the  act  of  the  defendants,  their  knowledge  of  its 
unsafe  condition  was  the  defendants'  knowledge,  and  their 
negligence  in  the  premises  was  also  the  negligence  of  the 
defendants. 

Suppose  that  the  superintendent  and  master-mechanic  had 
been  the  owner  of  the  defendants'  establishment,  and  was 
running  the  works  when  the  injury  occurred.  Could  there 
be  a  doubt  regarding  his  liability  to  the  plaintiff,  so  far  as 
the  question  we  are  now  considering  is  concerned  ?  All  the 
cases  hold  that  he  would  have  been  bound  to  exercise  rea- 
sonable care  to  provide  safe  appliances  for  the  plaintiffs  use. 
Such  appliances  were  not  provided.  The  superintendent 
knew  that  the  countershaft  was  not  fully  constructed,  and 
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that  it  was  left  in  an  unsafe  and  dangerous  condition  to  be 
used.  What  care  did  he  take  to  make  its  condition  safe 
before  he  ordered  it  to  be  run?  He  simply  directed  the 
overseer  of  repairs  to  complete  the  utafinished  applianc^, 
but  took  no  measures  to  ascertain  whether  it  was  finished 
or  not  before  the  plaintiff  was  injured.  All  the  authorities 
cited,  and  indeed  aU  the  cases,  hold  that  it  is  not  enough 
for  the  master  to  order  safe  machinery  to  be  constructed, 
but  he  must  exercise  reasonable  care  to  see  that  the  ma- 
chinery is  in  fact  safe  after  the  order  has  been  executed.  It 
would  be  an  easy  matter  for  a  master  to  escape  liability  if 
an  order  to  construct  safe  machinery  would  be  sufl&cient. 
That  would  be  equivalent  to  exculpating  him  entirely  from 
all  liability  in  this  regard.  It  is  clear  there  would  have 
been  no  escape  for  the  superintendent  and  master-mechanic, 
so  far  as  his  negligence  was  concerned,  had  he  been  the 
master  here.  How  then  can  there  be  any  escape  for  the 
defendants  on  this  ground?  The  superintendent  and  mas- 
ter mechanic  was  performing  the*  duty  of  the  defendants 
when  he  superintended  the  construction  of  the  appliance  in 
question,  for  he  had  the  special  charge  of  this  department 
of  the  defendants'  business.  The  case  is  barren  of  all 
information  tending  to  show  that  any  officer  of  the  cor- 
poration above  the  superintendent  cared  for  the  proper  con- 
struction and  safe  condition  of  this  appliance,  and  if  the 
superintendent  did  not  represent  the  defendants  in  this 
regard  then  they  had  no  representative,  and  they  were 
equally  culpable  for  the  want  of  one,  for  an  unsafe  and 
dangerous  appliance  was  in  fact-fumished  for  the  plaintiff's 
use,  and  they  were  bound  to  know  what  was  being  done  in 
their  immediate  presence  in  this  respect.  The  appliance 
was  constructed  to  enlarge  the  capacity  of  the  defendants' 
works,  and  so  far  as  the  enlargement  and  every  thing  per- 
taining to  the  case  are  concerned,  all  were  new,  and  stand 
exactly  as  the  defendants'  works  originally  stood  when  they 
first  began  to  be  operated.  We  think  it  is  clear  that  there 
is  no  escape  for  the  defendants  so  far  as  the  question  of 
their  negligence  is  concerned. 
Vol.  l.— 30 
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But  it  is  said  that  the  plaintifiP,  in  belting  the  countershaft 
to  the  spinning  frame,  was  engaged  in  the  same  common 
employment  with  those  who  constructed  the  shaft  itself; 
that  they  all  were  preparing  the  spinning  frames  for  use,  and 
consequently  were  co-laborers  or  fellow-servants  together ; 
that  the  overseer  of  repairs  was  one  of  them,  and  for  his 
negligence  in  omitting  to  put  collars  upon  the  shaft  the  de- 
fendants are  not  responsible,  for  it  was  the  negligence  of  a 
fellow-servant,  the  risk  of  which  the  plaintiff  assumed  by 
the  contract  of  service.  And  they  cite  the  case  of  Murphy 
V.  Boston  ^  Albany  B.  B.  Co.^  88  N.  York,  146,  in  support 
of  the  claim.  If  it  be  conceded  that  the  overseer  of  repairs 
was  a  fellow-servant  of  the  plaintiff  in  the  work  he  was 
doing,  still  the  claim  does  not  exonerate  the  defendants  from 
the  effect  of  the  negligence  they  committed  through  their 
superintendent  and  master-mechanic,  for  the  law  is  so  that 
the  master  is  responsible  for  an  injury  produced  by  the 
combined  negligence  of  himself  and  a  fellow-servant  of 
the  injured  employee.  2  Thompson  on  Negligence,  981; 
Wharton  on  Negligence,  §  227 ;  Pavlmier  v.  Erie  B.  JL 
Co.,  34  N.  Jer.  Law,  157;  Cayzer  v.  Taylor,  10  Gray,  274; 
Booth  V.  Boston  ^  Albany  B.  B.  Co.,  73  N.  York,  88; 
Ferry  v.  BickeUs,  5  111.,  234. 

But  the  case  of  Murphy  v.  Boston  ^  Albany  B.  B.  Co^ 
(supra,)  was  a  very  different  one  from  the  case  at  bar. 
There  the  court  held  that  the  employees  who  repaired  the 
boiler  of  the  steam  engine  that  exploded  and  injured  the 
plaintiff  were  fellow-servants  with  the  employee  who  set  the 
safety  valve  to  the  boiler,  for  the  engine  was  no  more  a  com- 
plete machine  without  the  safety  valve  than  it  would  have 
been  without  the  boiler.  These  essentials  were  simply  dif- 
ferent parts  of  the  same  engine.  Here  the  belt  formed  no 
part  of  the  countershaft.  It  merely  communicated  the 
power  of  the  shaft  to  the  spinning  frames,  and  was  as  much 
a  part  of  the  frames  as  it  was  of  the  shaft.  If  this  connec- 
tion was  a  part  of  the  shaft,  then  all  the  connections  of  the 
shaft  back  to  the  engine  or  water  wheel,  as  the  case  may  be, 
were  parts  of  it,  and  the  whole  establishment  was  one  vast 
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machine.     The  defendants  admit  that  the  spinners  would 
have  had  a  cause  of  action  against  the  defendants  had  they 
been  injured  by  the  falling  of  the  countershaft,  and  still 
they  put  on  and  off  the  belt  making  the  connection  between 
the  countershaft  and  spinning  frames  many  times  a  day, 
in  doing  their  work  as  spinners.     The  belt  is  turned  on 
to  a  loose  pulley  when  it  is  turned  off  the  frame,  but  the 
pulley  is  a  mere  convenience  for  putting  the  belt  on  again. 
The  act  itself  is  precisely  the  same  as  was  that  of  the  plain- 
tiff when  he  was  injured.     The  case  of  Murphy  v.  Boston  ^ 
Albany  R.  R.  Co,^  which  the  defendants  rely  upon  in  this 
part  of  the  case,  holds,  that  if  the  engine  had  gone  out  upon 
the  road,  and  its  fireman  or  engineer  had  been  killed  by  its 
explosion  while  in  use,  there  would  have  been  a  cause  of 
action  against  the  company.     But  it  might  have  been  said 
with  equal  propriety  in  that  case,  as  it  can  be  said  here,  that 
the  fireman  in  supplying  fire  and  water  to  the  engine  was 
merely  preparing  it  for  use,  as  much  as  the  boiler-maker  in 
repairing  the  boiler ;  and  that  the  work  of  both  was  essen- 
tial before  the  engine  would  be  ready  for  use.     Fire  and 
water  in  that  case  performed  a  similar  oflSce  with  that  of  the 
belt  here.     The  engine  was  a  complete  machine  in  and  of 
itself,  but  it  required  fire  and  water  to  make  it  useful.     The 
countershaft  was  a  complete  appliance  in  and  of  itself,  but 
it  was  useless  without  a  belt.     There  is  nothing  in  this 
claim. 

Was  the  plaintiff  guilty  of  negligence  which  contributed 
substantially  to  produce  the  injury  of  which  he  complains? 

It  is  said  by  the  plaintiff  that  the  court  below  has  not 
found  that  he  was  negligent  in  not  making  an  examination 
of  the  shaft  before  applying  the  belt  to  it ;  but  on  the  con- 
trary has  found  that  he  was  not  in  fact  negligent.  The 
defendants  contend  that  negligence  is  a  compound  question 
of  law  and  fact ;  that  the  court  having  found  all  the  facts, 
it  is  for  the  law  to  say  whether  he  was  guilty  of  negligence 
or  not.  Without  stopping  to  consider  whether  or  not 
this  is  so,  in  a  case  of  this  character,  we  think  it  is  clear 
that  an  important  fact  is  wanting  to  constitute  negligence. 
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80  as  to  relieve  the   defendants  from   responsibility  upon 
this  ground.    It  is  not  enough  for  a  plaintifiF  to  be  negli- 
gent.    He  is  not  necessarily  deprived  of  the  right  to  recover 
simply  because  he  has  been  so ;  but  the  additional  fact  must 
appear  that  the  negligence  contributed  substantially  to  pro- 
duce the  injury  for  which  he  sues.     Here  the  claimed  negli- 
g^ce  consists  in  not  making  an  examination  of  the  shaft 
before  putting  the  belting  on  it.     Had  the  plaintiff  made 
the  examination  what  probability  was  there  that  he,  a  non- 
expert, taken  that  day  from  the   street,  would  have  dis- 
covered that  the    countershaft  was   without  collars  and 
needed  them,  when  there  were  two  other  modes  used  in  the 
mill  for  hanging  shafts  which  rendered  collars  unnecessary, 
and  in  relation  to  one  of  them  the  court  finds  that  the  fact 
whether  the  shaft  needed  collars  or  not  could  be  ascertained 
".only  upon  a  careful  inspection."     The  overseer  of  repairs, 
an  expert,  who  knew  that  the  shaft  needed  collars,  made  an 
examination  of*  it  just  before  it  was  belted,  and  failed  to 
discover  that  it  was  without  them.     The  superintendent  of 
the  mill,  who  was  also   the   master-mechanic   of  all   the 
defendants'  works,  had  paid  daily  visits  to  the  room  in  his 
professional  capacity  for  a  considerable  period  of  time,  and 
though  he  likewise  knew  how  the  shaft  was  hung,  and  that 
it  was  constructed  without  collars,  he  failed  to  discover  that 
it  was  then   without  them.     Had  the  plaintiff  made  an 
examination  he  was  only  bound  to  look  for  obvious,  mani- 
fest   defects.     Wood    (Master    &    Servant,    749,)    says: 
"  The  servant  is  not  required  to  inspect  the  appliances  of 
the  business,  to  see  whether  or  not  there  are  latent  defects 
that  render  them  more  than  ordinarily  hazardous,  but  only 
to  see  whether  there  are  defects  or  hazards  that  are  obvious 
to  the  senses.     If  the  servant,  from  any  source,  has  the 
same  information  that  the  master  has,  he  is  bound  to  act 
upon  it;  but  the  general  statement  made  in  some  of  the 
cases,  that  if  the  servant  has  the  same  means  of  informa- 
tion that  the  master  has,  the  latter  is  excused  from  liability, 
must  be  taken  in  a  qualified  sense,  and  only  applies  to  in- 
formation in  fact  possessed  by  the  servant  or  that  which  is 
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patent  and  obvious.  *  *  If ,  as  is  said  in  some  of  tbe 
cases,  a  servant  cannot  recover  if  he  has  the  same  means  of 
information  that  the  master  has,  he  would  be  bound  to  look 
for  defects,  to  inspect  the  appliances  of  the  business,  and 
would  thus  be  burdened  with  the  duties  that  legally  and 
properly  devolve  upon  the  master,  and  could  seldom  recover 
for  injuries  resulting  from  the  use  of  defective  machinery." 

Such  being  the  case,  the  finding  of  the  court  that  the 
defect  in  question  could  not  have  been  discovered  by  the 
plaintiff  without  "a  careful  inspection,"  is  equivalent  to 
finding  that,  if  the  plaintiff  had  made  an  examination,  he 
would  not  have  discovered  the  defect.  Consequently  if  he 
was  guilty  of  negligence  in  the  premises,  the  negligence 
did  not  contribute  to  the  production  of  the  injury  for  which 
he  complains. 

But  was  he  guilty  of  negligence?  The  claim  of  the 
defendants  that  he  was,  is  based  upon  the  following  finding 
of  the  court:  "It  was  proved  to  be  the  understanding 
among  mill-owners  and  those  having  charge  of  mills  and  of 
their  several  departments,  that  it  is  the  duty,  not  only  of 
overseers  and  second-hands,  but  also  of  every  person  who 
is  employed  and  directed  to  connect  shafting  with  machin- 
ery, to  see  that  every  thing  is  in  proper  condition  before 
attempting  to  make  the  connection,  and  if  they  fail  to  do 
so  they  are  guilty  of  negligence." 

What  have  we  here  tending  to  show  that  it  was  the  duty 
of  the  plaintiff  to  make  the  examination  ?  Can  a  private 
understanding  among  mill-owners  and  those  having  charge 
of  mills,  not  communicated  to  their  employees,  create  the 
duty?  No  such  understanding  had  ever  been  communi- 
cated to  the  overseer  of  the  room  even,  although  he  had 
been  many  years  in  the  defendants'  employ ;  much  less  to 
the  plaintiff,  who  had  just  come  from  the  street  to  go  into 
the  defendants'  employment.  It  would  seem  that  such 
understanding,  even  among  mill-owners,  must  have  been 
confined  to  machinery  in  use,  requiring  their  employees  to 
look  out  for  defects  caused  by  ordinary  wear  and  tear,  and 
not  to  new  machinery  just  from  the  hand  of  the  mill-owner. 
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In  relation  to  such  machinery  it  would  seem  that  their 
understanding  must  have  permitted  employees  to  rely  upon 
the  duty  of  mill-owners  to  exercise  reasonable  care  and  to 
furnish  safe  machinery  in  the  first  instance. 

There  is  no  error  in  the  judgment  appealed  from  and  it 

is  therefore  affirmed. 

« 

In  this  opinion  the  other  judges  concurred. 


The  Town  of  Cromwell  vs.  The  Connecticut  Beown 
Stone  Quarry  Company. 

A  town  has  no  power  to  agree,  for  a  valuable  consideration,  to  discontinue 
a  highway.  The  mode  of  discontinuing  highwajrs  is  fixed  by  statute, 
with  a  provision  for  an  appeal  by  any  party  aggrieved,  and  a  town  can- 
not, at  its  mere  pleasure,  discontinue  them. 

And  a  tovm  cannot  enforce  a  promise  of  the  other  party  of  whidi  its  own 
promise  to  destroy  a  public  right  was  the  oonsidenttion. 

Action  for  breach  of  a  contract  to  construct  and  open  a 
highway;  brought  to  the  Superior  Court  in  Middlesex 
County.  The  defendants  demurred  to  the  complaint,  and 
the  court  (JSTovey,  «7.)  held  it  insufficient.  The  plaintiffe 
then  amended  the  complaint,  and  the  defendants  again 
demurred,  and  at  a  later  term  the  court  (^Sartford^  J".)  sus- 
tained the  demurrer  and  rendered  judgment  for  the  defend* 
ants.  The  plaintiffs  appealed  to  this  court.  The  case  is 
sufficiently  stated  in  the  opinion. 

8.  A.  Robinson  and  A.  W.  Bacon^  for  the  appellants. 

S.  L.  Warner^  for  the  appellees. 

Pardee,  J.  In  1869  Elisha  Bloomer  owned  a  tract  of 
land  in  the  town  of  Cromwell  through  which  passed  a  high- 
way which  we  will  designate  as  highway  No.  1.     The  town 
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voted  that  if  he  would  pay  to  it  $8,000  and  at  his  own 
expense  construct,  deed  to  it,  and  keep  in  repair  for  five 
years,  another  highway  across  the  land,  which  we  will 
designate  as  No.  2,  in  a  course  and  manner  to  be  approved 
by  its  selectmen,  it  would  authorize  and  direct  them  to  dis- 
continue No,  1,  and  if  he  would  execute  a  written  agree- 
ment to  construct  at  his  own  expense,  and  deed  to  it  with- 
in five  years  thereafter,  another  highway  across  the  land 
which  we  will  designate  as  No.  8,  in  a  course  and  manner 
to  be  approved  by  its  selectmen  or  its  committee,  and  would 
secure  the  performance  of  this  last  agreement  by  a  mort- 
gage of  the  land,  he  might  close  up  No.  2.  In  the  same 
year  he  deeded  to  the  town  the  land  necessary  for  highway 
No.  2,  to  be  held  until  he  should  construct  and  convey  No. 
8,  upon  condition  that  No.  2  should  then  be  discontinued 
and  revert  to  himself,  and  agreed  at  his  own  cost  to  con- 
struct and  keep  in  repair  No.  2  for  five  years. 

Subsequently  the  Cromwell  Brown  Stone  Quarry  Com- 
pany became  the  owner  of  the  land,  and  the  town  having 
extended  for  five  years  the  time  within  which  highway  No. 
3  should  be  completed,  the  company  executed  its  bond  to 
the  town  in  the  sum  of  $4,000,  conditioned  upon  the  per- 
formance of  the  agreement  of  Bloomer  as  to  highways  Nos. 
2  and  8.  Subsequently  the  defendant  became,  and  now  is, 
the  owner  of  the  land,  and  refuses  to  construct  highway 
No.  8.  The  town  claims  a  decree  enforcing  the  immediate 
construction  thereof  and  $4,000  damages.  Upon  demurrer 
the  case  is  reserved  for  the  advice  of  this  court. 

Bloomer,  in  entering  into  the  contract  to  construct  and 
deed  highway  No.  8  to  the  town,  took  to  himself  five  years 
in  which  to  perform  it;  and  in  behalf  of  his  successor  in 
ownership  the  town  added  five  years  more ;  so  that  the  con- 
sideration underlying  his  agreement  is  the  promise  of  the 
town  that  at  the  end  of  ten,  possibly  of  more  years,  a  high- 
way existing  thus  long  may  be  discontinued  and  be  enclosed 
by  him.  This  promise  the  town  had  no  power  to  make  or 
fulfil.  The  statute  (Revision  of  1875,  p.  237,  chap.  7, 
§  35,)  provides  that  "  the  selectmen  of  any  town  may,  with 
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its  approbation,  by  a  writing  signed  by  them,  discontinue 
any  highway  or  private  way  therein,  except  where  laid  out 
by  a  court  or  the  General  Assembly;  and  any  person 
aggrieved  may  be  relieved  by  application  to  the  Superior 
Court,  to  be  made  and  proceeded  with  in  the  manner  pre- 
scribed in  the  twenty-ninth  section  of  this  act."  There- 
fore discontinuance  is  not  at  the  pleasure  of  the  town,  but 
is  the  result  *  of  judicial  investigation  and  determination 
over  which  it  has  no  control.  And  notwithstanding  the 
fact  that  Bloomer  undertook  to  reserve  the  right  at  some 
indefinite  day  in  the  future  to  recall  his  dedication,  it  may 
well  happen  that  long  before  that  day  the  use  of  the  way 
may  have  been  such  that  the  necessities  and  convenience  of 
the  unorganized  public  may  require  its  continuance ;  and  if 
such  should  be  the  case  it  must  be  continued  regardless  of 
votes  or  contracts. 

The  right  of  the  plaintiff  to  ask  for  a  decree  compelling 
the  construction  of  way  No.  8,  rests  upon  its  promise  to 
destroy  a  public  right.  But  the  court  will  not  sacrifice  that 
right  for  the  purpose  of  enforcing  a  private  contract  con- 
cerning it. 

It  is  not  necessary  to  consider  other  questions  raised. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Mary  E.  Reed  vs.  Melvtn  B.  Copeland  and  anotheb, 
executobs. 

The  plaintiff  was  a  niece  of  T.,  who  was  a  widower  seventy  years  of  age, 
and  without  children,  and  with  a  lai^ge  estate,  and  had  at  his  request 
and  on  his  promise  to  compensate  her  amply,  gone  to  Uve  with  and  take 
care  of  him.  After  she  had  lived  with  him  five  years  he  spoke  of  intend- 
ing to  make  his  will  and  give  her  a  bequest,  which  he  explained,  and 
asked  her  if  she  would  be  satisfied  with  it.  She  replied  that  she  would. 
He  soon  after  informed  her  that  he  had  made  the  wiU.  He  did  in  fset 
make  the  will,  which  was  the  one  left  by  him  at  his  death  five  years 
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later,  and  a  part  of  the  bequest  to  her  was  ten  shares  of  the  stock  of  the 
^tna  Life  Insurance  Company,  which  was  all  that  he  owned.    At  the 
time  he  spoke  to  her  about  the  bequest,  he  said  that  he  should  do 
more  for  her  from  time  to  time.    About  a  year  later  he  handed  her  the 
certificate  for  the  ten  shares,  saying  *'  I  give  this  to  you."    She  took  it 
and  put  it  in  a  drawer  with  her  valuable  papers.  A  few  months  later,  the 
insurance  company  having  issued  to  him  as  the  owner  of  the  ten  shares, 
forty  shares  of  new  stock  created  out  of  its  surplus,  he  delivered  the 
certificate  to  the  plaintiff,  saying  to  her,  '*  This  insurance  stock  of  yours 
is  good  stock;  they  give  forty  shares  for  ten;  it  is  only  a  change  of  form, 
thMt  is  all;  I  paid  nothing  for  it."    She  took  the  certificate  and  placed  it 
with  the  other.  The  court  found  that  he  intended  to  vest  in  her  the  own- 
ership of  the  forty  shares  as  well  as  of  the  original  ten,  and  that  both 
parties  supposed  them  to  have  become  her  property.    She  continued  to 
serve  him  faithfully,  till  his  death  at  the  age  of  eighty-one.  Held,  that  an 
equitable  title  to  both  the  ten  shares  and  the  forty  vested  in  the  plaintiff. 
And  held  that  the  transaction  was  not  to  be  regarded  as  a  testamentary 
gift,  and  so  needing  to  be  in  writing,  as  T's  promise  ''  to  do  more  for  her 
from  time  to  time,  showed  that  what,  more  he  intended  to  do  was  to  be 
done  in  his  life-time. 
Also  that  the  transaction  was  not  invalid  under  the  statute  of  frauds,  be- 
cause not  in  writing.    The  delivery  of  the  certificates  was  a  symbolical 
delivery  of  the  stock,  whereby  the  contract  became  executed. 
And  the  case  resting  on  equitable  ground,  a  court  of  equity  would  not 
allow  the  i^aintifl  to  be  wronged  by  the  interposition  of  the  statute 
against  her. 
And  held  not  to  affect  the  case  that  the  charter  and  by-laws  of  the  insur- 
ance company  provide  that  transfers  of  stock  shall  be  made  only  at 
the  office  of  the  company,  by  the  shareholder  or  his  attorney,  on  surren- 
der of  the  certificate.    This  provision  relates  only  to  the  legal  title  to  the 
stock. 
In  an  equitable  assignment  the  assignor,  retaining  the  legal  title,  becomes  a 

trustee  for  the  assignee. 
And  held  not  to  affect  the  case  that  the  will  gave  the  plaintiff  a  legacy, 
which  included  the  ten  original  shares  of  stock,  and  which  was  to  be  in 
lieu  of  all  claims  on  the  testator's  estate,  and  that  she  bad  accepted  the 
legacy.  The  stock  was  given  her  by  the  testator  before  his  death,  and 
therefore  at  his  death  constituted  no  part  of  his  estate,  and  her  right  to 
the  forty  shares  constituted  therefore  no  daim  on  his  estate.  She  was 
simply  taking  what  was  already  her  own. 
An  equitable  remedy  that  existed  against  a  party  in  his  life-time,  exists 
equally  against  his  legal  representatives  after  his  death. 

Suit  to  compel  the  transfer  of  stock ;  brought  to  the 
Superior  Court  in  Middlesex  county.  The  following  facte 
were  found  by  the  court : — 

About  the  8th  of  December,  1871,  the  plaintiff  entered 
the  family  of  Charles  C.  Tyler,  the  deceased,  under  the  fol- 
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lowing  circumstances :  Mr.  Tyler*8  wife  had  been  taken  ill 
a  short  time  before,  and  died  on  the  10th  of  that  month. 
She  was  a  sister  of  the  plaintiffs  mother.  The  plaintiff 
came  in  answer  to  a  telegraphic  dispatch  from  Mr.  Tyler. 
At  that  time  she  was  living  with  her  parents  at  Jackson- 
ville, in  the  state  of  Illinois,  but  was  temporarily  absent, 
attending  school  at  Oswego,  in  the  state  of  New  York. 
She  was  about  eighteen  years  of  age.  Mr.  Tyler  had  no 
children  nor  any  relatives  living  in  Middletown,  the  place 
of  his  life-long  residence,  nor  near  there. 

Very  soon  after  the  death  of  his  wife  Mr.  Tyler  proposed 
to  the  plaintiff,  and  earnestly  requested,  that  she  should 
live  with  him  during  his  life,  and  superintend  his  household 
affairs,  and  minister  to  his  wants  in  sickness  and  in  health. 
She  replied  that  she  could  not  promise  to  do  so  at  that  time, 
not  knowing  that  her  parents  would  give  their  consent. 

A  few  days  after  this  the  plaintiffs  mother  came  there, 
when,  in  the  presence  of  the  plaintiff,  Mr.  Tyler  said  to  her 
that  he  wished  she  would  give  her  consent  to  the  plaintiffs 
remaining  with  him  during  his  life  and  taking  charge  of  his 
household  affairs.  At  first  the  mother  objected,  saying  it 
was  asking  a  great  deal ;  that  the  plaintiff  was  young  and 
would  have  to  leave  her  school  and  give  up  the  best  part  of 
her  life.  Mr.  Tyler  was  very  persistent,  and  to  induce  the 
plaintiff  and  her  mother  to  assent  to  his  proposition,  he 
promised  that  he  would  amply  compensate  her  for  her  ser- 
vices, and  make  such  provision  for  her  that  she  should  never 
want  for  anything  during  her  life,  and  treat  her  as  if  she 
were  his  own  daughter.  Relying  upon  this  promise,  the 
plaintiff  complied  with  his  request,  the  mother  having 
given  her  consent. 

From  this  time  the  plaintiff  continued  in  the  family  of 
Mr.  Tyler,  taking  charge  of  it  and  ministering  to  his  wants 
in  sickness  and  in  health,  up  to  a  few  days  prior  to  his 
making  his  will  in  February,  1877. 

Up  to  this  time  there  had  been  no  definite  agreement 
between  the  plaintiff  and  Mr.  Tyler,  as  to  the  manner  in 
which  she  should  be  provided  for,  or  the  amount  of  com- 
pensation she  should  receive. 
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He  then  informed  her  that  he  was  about  to  make  his  will, 
and  was  going  to  provide  for  her  therein  as  he  had  agreed, 
and  asked  her  if  she  would  be  satisfied  with  the  following 
provisions :  The  homestead  and  all  the  personal  property 
therein,  except  the  piano-forte ;  ten  shares  of  the  stock  of 
the  National  Bank  of  Portland,  and  ten  shares  of  the  stock 
of  the  ^tna  Life  Insurance  Company,  which  last  stock  he 
said  was  worth  over  f5,000.  This  he  represented  would  be 
sufficient  to  enable  her  to  live  upon  and  take  care  of  the 
place,  and  inquired  of  her  if  she  would  be  satisfied  with 
those  provisions,  saying  at  the  same  time  that  he  should  do 
more  for  her  from  time  to  time.  The  plaintiff  replied  that 
she  would. 

After  this,  and  on  the  same  day,  he  informed  her  that  he 
had  made  his  will  and  had  done  just  as  he  said  he  would, 
requesting  her  to  say  nothing  to  any  one  about  it  excepting 
to  her  parents,  who,  he  said,  had  a  right  to  know ;  with 
which  request  she  complied.  At  this  time  Mr.  Tyler  had 
but  ten  shares  of  the  iBtna  Life  Insurance  stock. 

The  will  was  in  fact  made  by  him  at  that  time.  The 
bequest  in  it  to  the  plaintiff  was  as  follows ; — 

"  I  do  give,  devise  and  bequeath  to  my  niece,  Mary  E. 
Reed,  of  Middletown,  and  her  heirs  forever,  my  dwelling 
house  where  I  now  dwell  and  reside  in  said  city  of  Middle- 
town,  on  the  north  side  of  Washington  street,  together 
with  the  land  attached  and  belonging  to  the  same,  and  all 
the  buildings  situated  thereon ;  also  all  of  my  household 
furniture  of  every  description  which  shall  be  in  and  about 
my  said  dwelling  house  at  the  time  of  my  decease,  and  all 
articles  of  personal  property  of  every  name  and  description 
in  said  dwelling  house,  except  the  piano-forte,  and  all  and 
each  of  the  garden  tools  and  implements  on  said  premises ; 
to  have  and  to  hold  the  same,  and  the  same  to  be  to  said 
Mary  E.  Reed  and  her  heirs  forever,  in  fee  simple,  for  her 
and  their  own  sole  use  and  benefit. 

**  I  do  also  further  give  and  bequeath  to  my  said  niece, 
Mary  E.  Reed,  and  her  heii-s  forever,  ten  shares  of  the  cap- 
ital stock  of  the  Portland  National  Bank,  located  in  the 
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town  of  Portland  in  this  state;  also  ten  shares  of  the 
capital  stock  of  the  .£tna  Life  Insurance  Company,  located 
in  the  city  of  Hartford  in  this  state :  to  have  and  to  hold 
the  same,  the  same  to  be  to  the  said  Mary  E.  Reed  and  her  * 
heirs  forever,  for  her  and  their  own  sole  use  and  benefit. 
The  above  devise  and  legacies  are  in  lieu  of  all  claims  upon 
my  estate." 

The  will  gave  other  legacies  to  the  amount  of  fifteen 
thousand  dollars,  and  the  residue  of  the  estate  to  the  three 
brothers  of  the  testator  and  their  heirs.  It  was  drawn  by 
the  testator  himself,  who  was  a  lawyer.  He  possessed  a 
large  estate,  and  the  property  here  in  question  is  not  needed 
for  the  payment  of  debts  or  legacies.  The  will  was  dated 
Februai*y  22d,  1877,  and  had  not  been  changed  at  the  time 
of  his  death. 

Mr.  Tyler  had  a  safe  in  his  house  with  only  one  drawer 
in  it,  and  that  was  not  kept  locked.     The  key  to  the  safe  | 

was  kept  in  a  place  to  which  both  he  and  the  plain- 
tiff had  access.  The  plaintiff  kept  all  her  valuables  in  the 
drawer  of  this  safe,  and  he  also  kept  his  valuables  therein, 
including  the  certificate  for  the  insurance  stock. 

About  a  year  after  the  execution  of  the  will  Mr.  Tyler 
requested  the  plaintiff  to  go  to  the  safe  and  bring  him  the 
drawer  containing  the  certificate  of  insurance  stock.  The 
plaintiff  did  as  requested.  Thereupon  he  took  from  the 
drawer  the  certificate  for  ten  shares  of  iEtna  insurance 
stock,  and  handing  it  to  the  plaintiff  said: — "I  give  this  to 
you."  The  plaintiff  tried  to  thank  him  for  it,  which  he 
would  not  permit,  saying :  "  Oh,  pshaw  I  show  your  thanks 
by  doing  for  me.". 

The  plaintiff  took  the  certificate  and  read  the  contents, 
and  then  put  it  in  the  drawer  of  the  safe,  where  it  remained 
until  the  death  of  Mr.  Tyler. 

On  the  19th  of  November,  1878,  the  -Etna  Life  Insuiv 
ance  Company  issued  ^for  each  share  of  their  stock  then 
outstanding,  four  additional  shares,  and  sent  to  Mr.  Tyler 
a  certificate  of  forty  new  shares.  After  receiving  it  he 
delivered  it  into  the  hands  of  the  plaintiff,  remarking  at 
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the  same  time :  "  This  iEtna  Life  Insurance  stock  of  yours 
is  good  stock ;  it  is  all  right ;  they  give  forty  shares  for  ten ; 
it  is  all  the  same,  all  the  same  as  the  ten  shares ;  it  is  only 
a  change  in  form,  and  that  is  all ;  they  have  watered  the 
stock ;  I  paid  nothing  for  it."  She  received  it  and  depos- 
ited with  the  other  certificate  in  the  safe. 

At  all  times  during  Mr.  Tyler's  sickness  the  plaintiff  had 
the  entire  control  of  the  key  to  the  safe  with  his  knowl- 
edge. Some  time  before  his  death  he  said  to  her  that  in 
case  anything  should  happen  to  him  he  desired  her  to  take 
the  key  of  the  safe  to  S.  L.  Warner,  attorney,  who  would 
see  that  everything  right  was  done  to  the  plaintiff  and  as 
it  should  be.  The  plaintiff  retained  the  key  until  after  his 
death,  when,  in  compliance  with  his  request,  she  handed  it 
to  Mr.  Warner. 

I  find  that  Mr.  Tyler  intended  to  vest  in  the  plaintiff  the 
ownership  of  the  said  ten  shares  and  of  the  said  forty 
shares  of  ^tna  Life  Insurance  stock,  and  that  both  he  and 
the  plaintiff  understood,  and  from  and  after  that  time  sup- 
posed, that  she  was  the  owner  thereof,  and  the  plaintiff 
received  and  retained  possession  of  the  certificates.  Both 
parties  supposed  the  said  certificates  of  stock  were  in  the 
plaintiffs  possession  while  in  the  drawer  of  the  safe ;  and  I 
find  that  they  were  in  fact. 

The  plaintiff  was  ignorant  of  the  details  of  business  and 
did  not  know  that  any  stepfe  were  necessary  to  be  taken  to 
vest  the  legal  title  to  the  stock  in  her. 

The  dividends  of  the  stock  represented  by  the  certifi- 
cates were  sent  to  and  received  by  Mr.  Tyler  until  his 
death,  but  upon  what  arrangement  between  the  plaintiff 
and  him  (if  any)  or  whether  she  knew  of  his  having  received 
them,  did  not  appear. 

Whenever  Mr.  Tyler  referred  to  the  insurance  stock, 
after  having  delivered  the  certificates  to  the  plaintiff,  (as 
he  sometimes  did),  he  spoke  of  it  as  being  her  property. 

The  plaintiff  remained  with  Mr.  Tyler  and  performed 
her  duties  faithfully  until  his  death  in  February,  1882.  He 
was  in  the  eighty-first  year  of  his  age  at  the  time  of  his 
death. 
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He  was  possessed  of  a  large  estate  at  his  decease,  which 
is  solvent,  and  the  property  in  controversy  is  not  needed 
for  the  payment  of  debts  or  legacies. 

The  services  were  not  rendered  in  expectation  of  reward 
merely,  but  on  account  of  the  promise  and  agreement  above 
stated. 

The  delivering  of  the  certificates  6f  insurance  stock  to 
the  plaintiff  by  Mr.  Tyler  as  aforesaid,  was  not  understood 
nor  intended  by  him  simply  as  a  gift,  but  in  recognition 
and  part  fulfillment  of  a  moral  and  legal  obligation  which 
he  felt  he  was  under  to  the  plaintiff. 

The  legal  title  to  the  insurance  stock  was  not  transferred 
to  the  plaintiff  on  the  books  of  the  insurance  company,  and 
is  transferable,  according  to  the  provisions  of  the  certifi- 
cates, and  according  to  the  charter  and  by-laws  of  the  com- 
pany, only  at  the  office  of  the  company,  by  the  shareholder 
or  his  attorney,  on  the  surrender  of  the  certificate. 

Mr.  Tyler  attended  to  his  private  affairs  up  to  about  the 
time  of  his  last  sickness.  He  was  lame  and  infirm  the  last 
years  of  his  life,  and  it  was  difficult  for  him  to  get  about. 
He  took  no  new  business  connected  with  his  profession  after 
the  death  of  his  wife.  He  died  suddenly,  being  taken  ill 
Sunday  morning  and  dying  about  three  o'clock  the  day  fol- 
lowing. 

The  value  of  the  ^tna  Life  Insurance  stock  at  the  time 
of  his  death,  was  $175  per  share. 

In  addition  to  the  devise  and  legacies  given  the  plaintiff 
by  will,  Mr.  Tyler,  a  short  time  before  his  death,  gave  her 
ten  shares  of  the  Chicago,  Burlington  &.  Quincy  Railroad 
stock,  valued  at  $128  per  share ;  also  a  one  thousand  dollar 
bond  of  that  road,  valued  at  $1,000;  aggregating  $2,280. 
The  bond  is  a  four  per  cent,  bond,  and  the  stock  pays  eight 
per  cent.  The  insurance  stock  pays  ten  per  cent.  The 
Portland  Bank  stock  pays  eight  per  cent.  The  whole  an- 
nual income  of  the  plaintiff  from  what  was  given  her  by  the 
will,  and  the  railroad  stock  and  bond,  is  $800.  Taxes  on  the 
real  estate  given  by  the  will  are  $310.50.  Taxes  in  Middle- 
town  are  twenty-three  mills  on  the  dollar.    Annual  expenses 
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for  repairs  and  insurance  on  the  buildings  may  be  estimated 
at  $108. 

The  value  of  the  devise  to  the  plaintiff  is  $12,000, 
although  Mr.  Tyler  estimated  it  at  $25,000.  The  house- 
hold furniture  is  worth  $400.  The  Portland  Bank  stock  is 
worth  $118  per  share.  While  the  plaintiff  lived  with  Mr. 
Tyler  he  furnished  her  with  board,  clothes  and  what  pocket 
money  she  had,  the  whole  value  of  her  clothes  and  pocket 
money  not  exceeding  $100  a  year. 

All  the  facts  relative  to  the  circumstances  under  which 
the  plaintiff  went  into  the  family  of  Mr.  Tyler ;  what  was 
said  by  him  and  the  plaintiff  and  her  mother ;  what  he  said, 
as  an  inducement  to  the  plaintiff  to  comply  with  his  request 
and  to  the  mother  to  give  her  consent,  as  to  compensation 
and  being  amply  rewarded  and  provided  for ;  what  was  said 
to  the  plaintiff  about  making  his  will  and  having  made  it ; 
and  what  was  said  and  done  about  the  ^tna  Life  Insurance 
stock — ^are  found  from  evidence  which  was  objected  to  by 
the  defendants  on  the  following  grounds:  1st.  As  being 
within  the  statute  of  frauds.  2d.  As  an  attempt  to  control 
the  will  by  parol  testimony.  8d.  That  the  gift  was  in  the 
nature  of  a  testamentary  disposition  of  property,  which  by 
statute  must  be  in  writing.  4th.  That  the  plaintiff,  having 
accepted  the  provisions  of  the  will,  is  estopped.  All  said 
evidence  was  received,  subject  to  these  objections. 

On  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

S.  L.  Warner^  with  whom  was  R.  Warner^  for  the  plain- 
tiff. 

1.  The  plaintiff  is  entitled  to  the  relief  sought  on  the 
ground  of  a  contract  of  Mr.  Tyler  to  make  a  will  vesting 
this  stock  in  her.  On  this  point  the  case  finds  the  agree- 
ment to  give  the  plaintiff  his  uEtna  Life  Insurance  stock. 
That  stock  then  was  represented  by  a  certificate  of  ten 
shares.  Its  value  was  in  excess  of  $5,000.  Its  income  was 
fifteen  per  cent.  This  specific  thing,  of  this  value  and  in- 
coLae,  was  the  subject  of  the  contract.     Had  the  legislature 
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reduced  it  to  five  shares  the  identity  of  the  stock  would 
have  been  the  same.  Authorizing  its  increase,  so  as  to  give 
fifty  for  ten  shares,  cannot  impair  the  plaintiffs  right  to  the 
interest  in  the  corporation  which  the  ten  shares  represented, 
and  which  she  contracted  for.  The  cantrcuit  is  the  instru- 
ment which  governs  the  rights  of  the  parties,  and  the  will 
is  the  means  of  its  performance.  The  time  at  which  the 
rights  of  the  parties  are  to  be  determined  is  controlled  by 
the  contract  alone.  It  is  the  minds  of  the  parties  which 
control  and  not  the  sole  will  or  caprice  of  the  testator  as 
shown  in  the  will.  The  contract  was  for  a  will  vesting  this 
specific  property.  If  the  will  fails  to  vest  the  title  by  any 
mistake,  oversight  or  neglect,  a  court  of  equity  will  hold  the 
party  in  whom  the  law  vests  the  legal  title  as  trustee  for  the 
benefit  of  the  party  not  in  default.  Loffus  v.  MaWy  8  Jur., 
N.  S.,  607;  Stephens  v.  Reynolds,  6  N.  York,  458;  Parsell 
V.  Stryker,  41  id.,  480 ;  Johnson  v.  Hubble,  6  Am.  Law  Reg., 
177.  In  Podmore  v.  Q-unning,  7  Simons,  644,  the  question 
of  agreements  respecting  devises  and  bequests  of  estates  is 
well  considered.  There  the  point  was  made  that  they  did 
not  bind  the  specific  estate,  but  the  court  held  that  they 
bind  both  real  and  personal  estate.  In  all  these  cases  equity 
holds  tfie  thing  contracted  to  be  done  as  done,  and  decrees 
accordingly. 

'  2.  Considering  the  gift  as  a  gift  inter  vivos,  the  plaintiff  is 
entitled  to  the  relief  sought.  The  declaration  accompany- 
ing the  delivery  of  the  possession  of  the  ceitificat^  is  suffi- 
cient to  create  a  gift.  The  mutual  consent  and  concurrent 
will  of  both  parties  essential  to  a  gift,  are  here  found.  Not 
only  this ;  actual  possession  of  the  certificates  of  stock  until 
the  decease  of  Mr.  Tyler  was  maintained  by  the  plaintiff, 
and  during  all  this  time  the  deceased  considered  the  plaintiff 
as  the  owner  of  the  stock.  Here  was  a  transfer  of  an 
equitable  title  to  the  stock  to  the  donee  with'  the  avowed 
and  manifest  design  that  thereafter  the  donee  should  hold  it 
as  her  own  property,  and  the  gift  became  irrevocable.  S 
Wait's  Actions  &  Defences,  489.  It  is  no  answer  to  say 
that  the  gift  was  voluntary  and  that  equity  therefore  wiU 
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not  enforce  it.    On  the  execution  of  the  gift  the  deceased  is 
shown  as  haying  expected  a  benefit  for  it ;  this  he  has  re* 
ceived.    And  the  court  finds  that  it  was  induced  by  a  desire 
to  discharge  a  moral  and  legal  obligation.    Further,  the 
relationship  which  the  contract  created  was  to  be  that  of 
parent  and  child,  the  plaintiff  to  be  treated  "  as  the  daugh- 
ter" of  the  deceased.    Gifts  supported  by  either  one  of 
these  elements  are  not  treated  as  voluntary,  but  are  sus- 
tained in  equity.    Kekemch  v.  Manning^  1  DeG.  McN.  &  G., 
176 ;  Colyear  v.  Cotmtesa  of  Mtdgrave^  2  Keen,  87 ;  Bunn  v. 
Winthropy  1  Johns.  Ch.,  829 ;  Mintum  v.  Seymour^  4  id.,  498. 
But  were  the  transaction  purely  voluntary,  whatever  the  ' 
law  may  be  elsewhere,  in  this  court  it  is  held,  in  accordance 
with  the  more  modem  authorities,  that  choses  in  action-  not 
negotiable,  and  negotiable  paper  not  endorsed,  may  be  the 
subject  of  a  gift  without  a  complete  transfer  of  the  legal 
title,  in  such  manner  as  to  vest  the  equitable  title  in  the 
donee,  entitling  him  to  the  protection  of  a  court  of  equity. 
Camp's  Appeal  from  Probate^  86  Conn.,  88 ;  Minor  v.  Rogers^ 
40  id.,  512 ;  3  Wait's  Actions  <&  Defences,  491. 

8.  The  court  will  support  the  gift  as  a  gift  mortis  causA, 
On  the  defendants'  claim  no  other  legal  results  can  follow. 
The  stock  certificates  had  been   placed  in  the  plaintiff*s 
hands  as  a  gift.    This  act  and  intention  are  found.    She 
had  received  it  as  such,  both  parties  supposing  the  equitable 
title  had  passed  to  the  plaintiff.    She  had  held  possession  of 
the  property  many  months  prior  to  his  death.    It  was  kept  in 
the  safe,  which,  by  the  will,  had  been  given  to  the  plaintiff. 
In  connection  with  these  facts  the  defendants  contend  that 
the  deceased  had  the  power  of  revocation  of  the  gift.    Ad- 
mit it,  yet  the  gift  was  never  revoked,  and  her  possession 
continued  down  to  the  last  act  of  the  deceased  touching  the 
stock,  and  on  to  his  death.    The  case  finds  that  some  time 
before  his  death  the  testator  said  to  the  plaintiff,  "  that  in  • 
case  anything  should  happen  to  him,  he  desired  her  to  take 
the  key  of  the  safe  to  Mr.  Warner,  his  attorney,  who  would 
see  that  everything  right  was  done  to  the  plaintiff,  and  as  it 
should  be."    He  was  aged  and  infirm,  and  was  contemplat- 
VOL.  L.— 81 
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ing  a  fatal  termiDation  of  his  maladies  when  he  used  the 
expression,  "if  anything  happens  to  me."  He  meant  his 
approaching  death,  and  it  was  so  understood.  The  delivery 
of  the  key,  under  these  circumstances,  was  a  symbolical 
delivery  of  the  stock,  and  made  a  good  gift  causa  mortds. 
Such  a  delivery  is  a  good  one  in  such  cases.  Redfield  (on 
Wills,  vol.  2,  p.  304,  note  26,)  says :  "  There  is  now  no 
question  but  that  the  delivery  of  a  key  of  a  warehouse  is  a 
sufficient  delivery  of  the  goods  therein."  *  *  a  Xhe  form 
of  the  transmitting  possession  is  not  essential.  The  ques- 
tion is,  has  the  testator  parted  with  the  dominion  of  his 
property  or  not  ?  " 

4.    The  transaction  vested  the  equitable  title  to  the  stock 
in  the  plaintiff,  and  the  executors  become  trustees  of  its 
legal  title  in  equity  for  her.    Such  would  be  the  case  upon 
our  claims  touching  the  contract  to  make  a  will  and  vest* 
the  title  in  her,  and  also  in  the  other  possible  aspects  of  the 
case  if  treated  as  a  gift.    But  the  finding  presents  the  plain- 
tiff's rights  in  a  still  stronger  aspect.    Between  the  plaintiff 
and  the  deceased  the  relation  of  contracting  parties  existed. 
Services  for  a  lifetime  were  to  be  rendered,  and  have  been 
received.     "Ample   compensation"   was  to  be   paid.     In 
recognition  of  the  moral  and  legal  obligations  of  that  con- 
tract the  deceased  delivered  this  stock  into  the  possession  of 
the  plaintiff  with  the  intention  to  pass  the  ownership  to  her, 
and  she  received  it.    Both  supposed  that  she  was  the  owner. 
This  was  done  in  part  fulfilment  of  a  contract.     Can  any 
doubt  arise  as  to  the  plaintiff's  obtaining  an  equitable  title 
to  the  stock  on  these  facts  ?    A  contract  for  the  sale  of  stock 
becomes  executed  by  a  delivery  to  the  purchaser  of  the 
certificate.    Such  delivery  is  held  analagous  to  the  delivery 
of  chattels,  and  as  rendering  the  transfer  complete.    Ang.  & 
A.  on  Coi-p.,  §  664 ;  ffowe  v.  Starkweather^  17  Mass.,  244 ; 
Sargent  v.  Franklin  Ins.  Co.^  8  Pick.,  98 ;   Wthon  v.  Little^ 
2  Comst.,  443 ;  Colt  v.  ive«,  81  Conn.,  25.    No  words  are 
necessary  to  create  a  trust.     "  In  English  jurisprudence  a 
trust  is  an  equitable  right,  title  or  interest  in  property,  real 
or  personal^  distinct  from  the  legal  ownership  thereof."    2 
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Story  Eq.  Jur.,  §  964.  Every  assignment  of  a  chose  in 
action  is  a  declaration  of  trust.  Id.,  §  1040.  The  rule  is 
stated  by  Hinman,  C.  J.,  in  Brown  v.  Brovm^  18  Conn.,  415. 
He  there  says  "  the  question  is  not  what  the  donor  can  be 
compelled  to  do;  but  what  the  donee  can  call  upon  the 
representatives  of  the  donor  to  do.  In  other  words,  whether 
the  executor,  in  case  of  a  gift  of  personal  property,  and  the 
heir  in  case  of  a  gift  affecting  the  realty,  is  not  by  virtue  of 
a  trust  arising  by  operation  of  law  a  trustee  for  the  donee." 
Redfield  lays  down  the  rule  that  equitable  remedies  against 
executors  and  administrators  exist  to  the  same  extent  as 
they  did  against  the  decedent.  2  Redf.  on  Wills,  ch.  10, 
sec.  40. 

5.  As  to  the  objections  to  the  evidence  noted  in  the 
finding.  Neither  of  them  is  valid. — 1st.  The  statute  of 
frauds  is  never  a  bar  to  a  case  presenting  equitable  grounds 
of  relief,  particularly  for  specific  performance,  or  the  protec- 
tion of  a  trust  established. — 2d.  The  claimed  delivery  of  the 
stock  was  prior  to  the  time  when  the  will  became  operative. 
And  if  not,  our  claim  that  the  will  was  made  in  the  execution 
of  a  contract  makes  it  subordinate  to  the  contract.  In  any 
event  the  construction  of  the  will  was  not  in  question  under 
any  issue  of  the  case. — 8d.  The  gift  (if  the  court  construes 
it  to  be  such)  was  in  no  sense  testamentary. — 4th.  The  case 
does  not  find  that  the  plaintiff  had  "  accepted  the  provisions 
of  the  will,"  but,  on  the  contrary,  the  whole  case  is  predi- 
cated upon  the  ground  that  the  plaintiff  bases  her  right  on 
her  contract  and  the  claimed  gift.  But  if  she  had  accepted 
the  provisions  of  the  will,  on  what  ground  would  she  be 
estopped?  Surely  this  will  could  not  divest  her  of  her 
rights  under  the  contract.  And  the  devises  in  the  will  are 
"in  lieu  of  all  claims  upon  his  estateJ*^  The  legal  title  to 
this  stock  is  no  part  of  the  estate  of  the  deceased.  It  gives 
no  beneficial  interest.  The  taking  of  it  does  not  diminish 
the  estate.  The  legal  title  to  the  stock  vests  in  the  execu- 
tors only  to  prevent  a  lapse  of  the  title  and  to  aid  in  the 
administration  of  justice.  Suppose  Mr.  Tyler  had  been  in 
a  proper  instrument  created  trustee  for  the  plaintiff  of  fifty 
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Other  shai^s  of  this  stock,  would  aoceptanoe  of  the  provis- 
ions of  the  will  bar  her  claim  to  such  property  ?    Clearly  not 

Q:  A.  Fay^  for  the  defendants. 

1.  A  will  speaks  from  the  death  of  the  testator,  and  not 
from  its  date.  1  Wms.  Exrs.,  221 ;  2  id.,  1489 ;  1  Redf.  on 
Wills.,  879;  2  id.,  688. 

2.  The  bequest  of  "  ten  shares  of  the  capital  stock  of  the 
iBtna  Life  Insurance  Company,"  is  a  general  and  not  a 
specific  legacy,  and  the  stock  dividend  afterwards  declared 
did  not  pass  as  accessory  to  the  ten  shares.  2  Redf.  on 
WUls,  466,  478 ;  2  Wms.  Exrs.,  1489 ;  CKlliat  v.  Qaiiat,  28 
Beav.,  481 ;  Tifft  v.  Porter,  8  N.  York,  616. 

3.  The  object  of  this  proceeding  is  to  control  the  provis- 
ions of  Mr.  Tyler's  will.  The  plaintiff  claims  "  a  correction 
of  the  mistake  in  the  will."  As  this  is  not  a  case  of  latent 
ambiguity,  parol  evidence  is  not  admissible.  1  Redf.  on 
WUls,  689;  2  id.,  498,  745;  1  Jarman  on  Wills,  408,  417; 
2  Wms.  Exrs.,  1199,  note ;  Avery  v.  Ohappel,  6  Conn.,  270, 
274;  Barrett  v.  Wright,  13  Pick.,  46;  Hex  v.  Seller,  58 
Wis.,  416. 

4.  Viewed  as  a  gift,  the  transaction  cannot  be  supported, 
for  a  gift  of  a  chattel  must  take  effect  at  once  and  delivery 
is  absolutely  essential.  1  Parsons  on  Cont.,  284 ;  2  Kent 
Com.,  489;  Brown  v.  Brown,  18  Conn.,  416;  Shurdeff  y. 
Francee,  118  Mass.,  165 ;  Cumminge  v.  Bramhall,  120  id., 
662;  Noble  v.  Smith,  2  Johns.,  62;  Curry  v.  Powers,  70 
N.  York,  212;  Trow  v.  Shannon,  78  id.,  446;  Young  v. 
Toung,  80  id.  422;  Trough's  Fstate,  76  Penn.  St.,  115; 
2!immerman  v.  Streeper,  id.,  147 ;  Bond  v.  Bunting,  78  id., 
210 ;  Olney  v.  ffowe,  89  111.,  666 ;  Brewer  v.  Harvey,  72 
N.  Car.,  176 ;  Trimmer  v.  Banby,  26  L.  Jour.,  Equity,  424. 

6.  Viewed  in  whatever  light,  there  never  was  any  legal 
transfer  of  the  forty  shares  of  insurance  stock  from  the 
testator  to  the  plaintiff,  as  the  charter  and  by-laws  of  the 
company  provide  that  said  "  stock  is  transferable  only  at  the 
office  of  said  company  by  said  Tyler  or  his  certain  attorney, 
on  surrender  of  this  certificate."     Shipman  v.  jEtna  Lu. 
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Co.,  20  Conn.,  246;  Minor  v.  Rogers^  40  id.,  619;  8  Wait's 
Actions  and  Defenses,  491.  "  The  settled  law  of  Connecti- 
cut is,  that  where  such  clauses  are  found  in  the  charter  and 
by-laws  or  either  (i.  e.  regulations  de  transfer  of  stock),  the 
transfer  is  invalid,  and  of  no  effect  for  any  purpose,  unless 
made  or  registered  on  the  books  of  the  company.''  Field 
on  Corp.,  §  308.  See  also  Marlboro*  Maf\f.  Co.  v.  Smithy  2 
Conn.,  679 ;  Northrop  v.  Newtown  ^  Bridgeport  Tump.  Co., 
8  id.,  644 ;  Northrop  v.  Curtis,  6  id.,  246 ;  Oxford  Tump. 
Co.  V.  Bunnell,  6  id.,  662 ;  Howe  v.  Starkweather,  17  Mass., 
243 ;  Palmer  v.  Merrill,  6  Cush.,  286 ;  Ang.  &  A.  on  Corp., 
§863. 

6.  Viewed  in  the  light  of  a  contract  to  transfer  these  forty 
shares  in  consideration  of  services,  parol  evidence  is  not 
admissible  as  being  within  the  statute  of  frauds.  North  ¥. 
Forest,  16  Conn.,  404 ;  Tisdale  v.  Harris,  20  Pick.,  9 ;  Bole 
V.  Stimpson,  21  id.,  387 ;  Story  on  feales,  §§  263,  276.  If 
any  part  of  the  supposed  contract  is  within  the  statute,  the 
whole  is.  Browne  on  Frauds,  §  140,  et  seq.;  Atwater  v. 
Hough,  29  Conn.,  508,  616 ;  Howard  v.  Brower,  37  Ohio  St., 
402.  Part  performance  will  not  take  this  case  out  in  law  or 
equity.  Browne  on  Fi-auds,  §§  118,  448,  462;  Hall  v. 
Rowley,  2  Root,  166 ;  North  v.  Fortst,  16  Conn.,  406. 

7.  While  at  common  law  no  delivery  is  necessary  between 
the  parties  in  the  sale  of  a  chattel,  yet  that  rule  does  not 
prevail  in  cases  of  shares  of  stock  or  choses  in  action. 
Howe  V.  Starkweather,  17  Mass.,  243. 

8.  The  plaintiff's  supposed  agreement  cannot  be  sustained 
as  a  declaration  of  trust.  Potter  v.  Yale  College,  8  Conn., 
61 ;  Curry  v.  Powers,  70  N.  York,  212 ;  Young  v.  Young^ 
80  id.,  422 ;  Zimmerman  v.  Streeper,  76  Penu.  St.,  147 ; 
Richards  v.  Balbridge,  L.  Reps.,  18  Eq.  Cas.,  11,  13 ;  Jones 
V.  Lock,  L.  Reps.,  1  Ch«.  App.,  26. 

9.  Whatever  the  nature  of  this  supposed  agreement  is, 
it  was  not  to  take  effect  until  the  testator's  death,  and  was 
therefore  void,  as  being  in  the  nature  of  a  testamentary  dis- 
position, and  required  by  our  stiitute  to  be  in  writing.  Gen. 
Statutes,  p.  369,  §  2 ;  Perry  on  Trusts,  §  92 ;  Frost  v.  Frost's 
Admr.y  33  Verm.,  646 ;  Crispin  v.  Winkleman^  67  Iowa,  623. 
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10.  The  plaintiff  having  accepted  the  provisions  of  the 
will  so  far  as  beneficial,  the  doctrine  of  election  applies,  and 
she  is  estopped  from  claiming  anything  inconsistent  with 
the  will.  "  It  is  a  principle  of  equity  that  a  person  who 
accepts  a  benefit  under  an  instrument,  must  adopt  the  whole, 
giving  full  effect  to  its  provisions,  and  renouncing  every 
right  inconsistent  with  it."  2  Wms.  Exrs.,  1441 ;  1  Lead. 
Cas.  in  £q.,  803 ;  2  Smith  Lead.  Cas.,  653 ;  2  Jarman  on 
Wills,  7;  2  Redf.  on  Wills,  ch.  14,  §  69;  2  Story  Eq.  Jur., 
§§  1077,  1086,  1087 ;  Hyde  v.  Baldwin,  17  Pick.,  808 ;  Smith 
V.  Smith,  14  Gray,  682.  As  the  title  of  record  at  the  death 
of  the  testator  was  in  his  name,  both  on  the  certificate  of 
the  forty  shares  and  also  on  the  books  of  the  company,  and 
as  the  will  provides  that  the  ^*  devises  and  legacies  given  to 
the  plaintiff  "  (not  including  these  forty  shares)  "  are  in  lieu 
of  all  claims  upon  my  estate,"  and  "  all  the  rest,  residue 
and  remainder,  of  every  name,  nature  and  description,  which 
shall  belong  to  me  in  law  or  equity  at  the  time  of  my 
decease  "  is  given  to  "  my  three  brothers,"  it  follows  as  a 
necessary  sequence  that  the  title  to  these  forty  shares  passed 
by  the  will  to  the  three  brothers,  and  therefore  by  these 
proceedings  the  plaintiff  is  not,  as  regards  the  will,  "  giving 
full  effect  to  its  provisions."  iShe  should  therefore  be 
estopped  from  claiming  in  derogation  of  the  will. 

LoOMis,  J.  Our  view  of  the  facts  renders  unnecessary 
a  discussion  of  several  interesting  questions  presented  by 
the  arguments  of  counsel.  We  think  the  plaintiff's  case 
may  well  rest  upon  the  contract  relations  which  the  finding 
shpws  existed  between  her  and  the  late  Mr.  Tyler  in  his  life 
time.  The  plaintiff  evidently  made  a  great  personal  sacri- 
fice and  rendered  most  valuable  services,  relying  upon  the 
testator's  promise  to  compensate  her  amply.  It  will  be 
seen  that  the  original  contract  contained  no  reference  to  a 
will.  The  plaintiff  did  not  agree  to  wait  till  the  testator's 
death.  She  accepted  the  proposal  and  commenced  render- 
ing services  under  the  inducements  held  out  of  full  com- 
pensation, without  any  mention  of  the  time  and  mode  of 
payment. 
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More  than  five  years  elapsed,  during  which  services  were 
performed  under  this  agreement  before  the  testator  sug- 
gested the  making  of  his  will,  and  then,  after  informing  the 
plaintiff  of  certain  specific  bequests  in  her  favor,  he  added 
that  "  he  should  do  more  for  her  from  time  to  time  " ;  and 
the  assent  of  the  plaintiff,  which  he  then  sought  and 
obtained  to  this  mode  of  compensation,  had  reference  not 
only  to  the  proposed  bequests,  but  to  the  additional  promise 
as  well,  and  the  latter  clearly  had  reference  to  further  com- 
pensation in  the  life  time  of  the  promiser,  otherwise  it 
could  not  be  "from  time  to  time."  The  transaction  in 
question  therefore  was  not  void,  as  claimed  by  the  defendr 
ants,  because  it  was  in  the  nature  of  a  testamentary  dispo- 
sition. 

In  recognition  of  and  in  part  fulfilment  of  his  promise, 
the  testator,  about  a  year  after  the  execution  of  his  will, 
took  the  certificate  for  ten  shares  of  the  -Stna  Life  Insur- 
ance Company's  stock,  and  handed  it  to  the  plaintiff,  say- 
ing, "  I  give  this  to  you,"  and  when  she  tried  to  thank  him 
he  interrupted  her  by  saying,  "Show  your  thanks  by  doing 
for  me."  The  plaintiff  took  the  certificate  and  deposited  it 
in  the  drawer  of  the  safe,  where  she  kept  her  own  valu- 
ables. 

Afterwards,  in  November,  1878,  forty  additional  shares 
having  been  assigned  to  Mr.  Tyler  as  the  proportion  of  the 
surplus  funds  of  the  insurance  company  belonging  to  the 
ten  original  shares,  he  took  the  certificate  for  these  forty 
shares  and  delivered  it  to  the  plaintiff,  saying:  "This 
JEtna  Life  Insurance  stock  of  yours  is  good  stock ;  it  is  all 
right ;  they  give  forty  shares  for  ten ;  it  is  all  the  same,  all 
the  same  as  the  ten  shares ;  it  is  only  a  change  in  form  and 
that  is  all ;  they  have  watered  the  stock ;  I  paid  nothing  for 
it."  The  plaintiff  took  the  certificate  and  deposited  it  in 
the  drawer  with  the  other.  The  court  then,  after  finding 
the  facts  relative  to  the  plaintiff's  custody  of  the  key  to  the 
safe,  in  the  drawer  of  which  these  certificates  were  kept, 
adds,  "that  the  said  Tyler  intended  to  vest  in  the  plaintiff 
the  ownership  of  the  said  ten  shares  and  of  the  said  forty 
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shares  of  ^tna  Life  Insurance  stock,  and  that  both  said 
Tyler  and  the  plaintiff  understood  and  from  and  after  that 
time  supposed  that  the  plaintiff  was  the  owner  thereof,  and 
the  plaintiff  received  and  retained  possession  of  the  certifi- 
cates. And  both  parties  supposed  the  said  certificates  of 
stock  were  in  the  plaintiff*s  possession  while  in  the  drawer 
of  the  safe.  And  I  find  that  they  were  in  fact.  The  plain- 
tiff was  ignorant  of  the  details  of  business,  and  did  not 
know  that  any  steps  were  necessary  to  be  taken  to  vest  the 
legal  title  to  the  stock  in  her." 

Now,  is  there  any  good  reason  why  the  plaintiff  should 
be  deprived  of  that  which  both  parties  intended  she  should 
have  and  for  which  she  rendered  an  equivalent  ?  It  must 
of  course  be  conceded  that  the  legal  title  could  not  pass 
without  a  formal  transfer  on  the  books  of  the  company,  but 
we  see  no  good  reason  why  the  equitable  title  as  between 
the  parties  could  not  vest  in  the  plaintiff  under  the  circum- 
stances referred  to.  The  fact  that  one  of  the  parties  has 
deceased  is  no  objection  to  the  remedy  sought,  for  it  is  a 
settled  rule  that  equitable  remedies  exist  to  the  same  extent 
against  executors  and  administrators  as  they  did  against 
the  decedent.     2  Redfield  on  Wills,  chap.  10,  §  40. 

The  defendants  claim  that,  under  the  law  that  obtains  in 
this  state,  where  the  charter  and  by-laws  of  the  corporation 
as  in  this  case  provide  for  a  transfer  only  at  the  office  of  the 
company  by  the  person  named  or  his  attorney  on  surrender 
of  the  certificate,  no  assignment  can  be  valid,  or  have  any 
effect  for  any  purpose,  unless  made  as  prescribed ;  and  in 
support  of  this  proposition  they  cite  Marlborough  Manf.  Co. 
V.  Smithy  2  Conn.,  579;  Northrop  v.  Newtown^  8  id.,  644; 
Northrop  v.  Curtis^  5  id.,  246 ;  and  Oxford  v.  Bunnell^  6  id., 
562. 

In  some  of  these  cases  statements  may  be  found  that 
furnish  some  support  for  the  claim.  But  the  scope  and 
effect  of  these  earlier  decisions  are  explained  and  limited  in 
the  later  case  of  Colt  v.  lve%^  31  Conn.,  25,  where  HiNitfAN, 
C.  J.,  in  giving  the  opinion,  says :  "  The  attaching  credit- 
ors, who  are  the  real  parties  in  interest  in  this   cause, 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1888.  489 

Reed  v,  Copeland. 

assume  that,  by  a  course  of  decisions  in  Connecticut,  stock 
in  a  coi*poration  is  held  to  be  so  peculiai*  in  its  nature  and 
character  that  no  transfer  can  be  made  of  it,  or  even  any 
equitable  interest  acquired  in  it,  as  against  attaching  credit- 
ors, unless  by  an  actual  transfer  made  upon  the  corporation 
books,  or  recorded  in  them,  in  the  mode  prescribed  by  the 
charter  or  by-laws  of  the  institution."  Then,  after  citing 
the  above  cases,  he  adds :  **'  These  cases,  and  others  to  the 
same  effect,  being  actions  at  law,  conversant  only  with 
what  at  the  time  was  considered  the  strict  legal  title  to  cor- 
porate stock,  have  necessarily  no  controlling  force  in  a  case 
depending  upon  equitable  instead  of  legal  principles." 

If  the  equitable  title  could  prevail,  as  it  did  in  the  case 
cited,  as  against  the  rights  of  attaching  creditors,  with 
much  stronger  reason,  as  it  seems  to  us,  should  it  prevail  as 
between  the  ijnmediate  parties  to  the  transaction  and  their 
representatives.  We  submit  therefore  that  there  is  noth- 
ing in  the  present  state  of  our  law  that  prevents  the  adop- 
tion of  the  principles  that  obtain  in  other  jurisdictions 
relative  to  the  matter  in  question.  These  principles  are 
well  stated  in  Morawetz  on  Private  Corporations,  §  826,  as 
follows :  "  While  the  consent  of  both  parties  to  a  contract 
is  necessary  in  order  to  effect  a  novation,  yet  either  party 
may  bind  himself  by  assigning  to  a  stranger  the  right  of 
enjoying  his  claims  under  the  contract;  and  the  interest  of 
the  assignees  will  be  protected  in  equity  as  a  trust,  and 
may  be  enforced  through  the  assignor.  This  principle  has 
been  applied  in  case  of  an  assignment  of  shares  in  a  corpo- 
ration. A  novation  of  the  contract  of  the  shareholders  can 
be  effected  only  in  the  manner  prescribed  by  the  charter ; 
and  an  assignment  of  shares  not  executed  in  the  manner 
required  does  not  alter  the  relations  existing  between  the 
assignor  and  the  other  members  of  the  company.  But  the 
beneficial  interest  of  a  member  may  be  transferred  by  any 
agreement  which  is  binding  between  the  parties  to  the 
assignment.  A  trust  is  thus  created,  and  the  equitable 
rights  of  the  beneficiary  will  be  protected  and  enforced  by 
a  court  of  equity." 
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The  following  are  eome  of  the  cases  cited  by  the  author, 
and  they  well  sustain  the  above  proposition:  Quiner  v. 
Marblehead  Im.  Co.^  10  Mass.,  476 ;  United  'States  v.  Outte^ 
1  Sumner,  183;  Stebbins  v.  Phoenix  Ins.  Co.^  3  Paige,  350; 
Oilbert  v.  Manchester  Iron  Co,^  11  Wend.,  627 ;  Nesmith  v. 
Washington  Bank^  6  Pick.,  824 ;  Sa^in  v.  Bank  of  Woodstock^ 
21  Verm.,  863;  Conant  v.  Reed,  1  Ohio  St.,  298;  Baltimore 
^e.  R.  R.  Co.  V.  Sewelly  36  Maryl.,  262 ;  Ferpettud  Ins.  Co. 
V.  O-oodfelloWy  9  Misso.,  149. 

In  Morgan  v.  Malleson,  L.  Reps.,  10  Equity  Cases,  476, 
the  testator  gave  to  his  medical  attendant  the  following 
memorandum:  "I  hereby  give  and  make  over  to  Dr. 
Morris  an  India  bond.  No.  606,  value  «£  1,000,  as  some  token 
for  all  his  very  kind  attention  to  me  during  my  illness. 
Witness  my  hand  this  1st  day  of  August,  1868.  John 
Saunders.^'  Now,  although  the  legal  title  to  this  bond 
could  be  transferred  only  by  delivery,  and  although  it 
remained  in  the  possession  of  Saunders  and  there  was  no 
consideration,  yet  the  court,  through  Lord  Romilly,  M.  R., 
said :  "  I  am  of  opinion  that  the  writing  signed  by  Saun- 
ders is  equivalent  to  a  declaration  of  trust  in  favor  of  Dr. 
Morris.  If  he  had  said,  '  I  undertake  to  hold  the  bond  for 
you,'  or  if  he  had  said,  *I  hereby  give  and  make  over  the 
bond  in  the  hands  of  -4,'  that  would  have  been  a  declara- 
tion of  trust,  though  there  had  been  no  delivery.  This 
amounts  to  the  same  thing ;  and  Dr.  Morris  is  entitled  to 
the  bond,  and  to  all  interest  accrued  ttiereon." 

If  such  instances  are  sufficient  to  constitute  valid  declara* 
tions  of  trust,  it  is  difficult  to  see  why  the  testator's  expres- 
sion— "  This  iEtna  stock  of  yours  is  good  stock ;  it  is  all 
right " — ^is  not  equally  effective  for  that  purpose. 

But  in  the  case  at  bar,  in  addition  to  declarations  of  trust 
we  have  an  actual  delivery  of  the  certificates  of  stock  with 
intention  to  pass  the  title,  and  for  a  valuable  consideration. 
In  3  Wait's  Actions  &  Defenses,  p.  491,  it  is  said: — "The 
delivery  of  a  note,  bond,  or  certificate  of  stock,  to  a  third 
person,  with  the  intention  to  vest  the  right  of  property  in 
the  don^e,  (see  Dunbar  v.  Woodcock^  10  Leigh,  (Va.,)  628; 
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McNuUy  V.  CoQftT^  8  Gill  &  J*,  214 ;  Qrover  v.  Q-rover^  24 
Pick^  261 ;  Stewart  v.  Hidden^  13  Minn.,  48 ;)  or  the  execu- 
tion of  an  instrument  declaring  an  intention  to  make  a 
present  gift  to  him,  or  a  declaration  of  trust  in  his  favor,  is 
enough  to  constitute  a  gift  which  a  court  of  equity  will 
uphold  and  enforce." 

Our  own  court  recognized  the  same  principles  in  Caanp^u 
Appeal  from  Probate^  86  Conn.,  88,  by  holding  that  the 
delivery  of  a  savings  bank  book  under  the  circumstances  of 
that  case  constituted  a  complete  gift  of  the  deposits  of  the 
money  therein  referred  to. 

But  it  may  be  suggested  that  the  principles  invoked  in 
favor  of  the  plaintiff  can  only  apply  where  there  is  a  valid 
agreement  between  the  parties  established  by  competent 
evidence,  and  that  the  agreement  relied  upon  in  this  case 
rests  entirely  on  parol  evidence,  which  was  objected  to  and 
ought  not  to  have  been  received. 

Under  the  authority  of  North  v.  Forest^  16  Conn.,  404, 
we  concede  that  the  statute  may  apply  to  a  contract  for  the 
sale  of  shares  of  stock  in  a  dbrporation,  although  the  con- 
trary is  now  the  established  doctrine  of  the  English  courts, 
where  it  is  placed  on  the  ground  that  the  shares,  being 
choses  in  action,  are  incapable  of  delivery.  But,  while 
adhering  to  our  former  decision,  we  may  well  recognize  the 
peculiar  nature  of  the  property,  and  hold  with  courts  of 
other  jurisdictions,  that  the  delivery  of  the  certificate  is  a 
symbolical  delivery  of  the  stock,  whereby  the  contract  be- 
comes executed,  so  as  to  vest  the  equitable  title.  Ang.  & 
Ames  on  Corporations,  §  664;  Eime  v.  Starkweather^  IT 
Mass.,  244 ;  Sargeant  v.  Franklin  Jne.  Co.^  8  Pick.,  98 ;  WiU 
eon  V.  Little^  2  Comjstock,  448. 

But  there  is  an  additional  answer  to  the  objection  in  this 
case  arising  out  of  the  equitable  grounds  on  which  it  rests. 
It  is  the  accepted  construction  of.  the  statute  in  courts  of 
equity  that,  inasmuch  as  its  design  was  to  furnish  protec- 
tion against  fraud,  a  party  cannot  take  shelter  behind  its 
provisions,  and  thereby  perpetrate  a  fraud  on  the  other 
party,  either  actual  or  constructive. 
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In  this  case  not  only  did  the  testator  vest  the  equitable 
title  in  the  plaintiff,  but  he  must  be  held  to  have  agreed  to 
give  her  the  legal  title  as  well.  While  he  held  it  it  was  in 
trust  for  the  plaintiff^  and  at  his  death  the  same  trust  was 
cast  upon  his  personal  representatives  now  before  this 
court.  Any  attempt  on  the  part  of  the  testator  in  Ufe  to 
deprive  the  plaintiff  of  this  stock  would  have  been  in  fraud 
of  her  rights,  and  it  is  equally  so  on  the  part  of  his  per- 
sonal representatives. 

But  it  is  said  that  the  plaintiff  having  accepted  the  pro- 
visions of  Mr.  Tyler's  will  so  far  as  beneficial,  the  doctrine 
of  election  applies,  and  she  is  estopped  from  claiming  any- 
thing inconsistent  with  the  will.  The  principle  that  under- 
lies this  proposition  is  well  settled,  but  we  do  not  think  it 
applies  to  the  case  under  consideration. 

The  true  test  is,  whether  the  provisions  in  the  will  are 
plainly  inconsistent  with  the  claims  in  this  suit.  This 
stock  is  not  specifically  devised  to  any  other  person.  The 
view  we  have  taken  shows  that  it  is  no  part  of  the  estate  of 
the  deceased.  The  beneficiAl  interest  was  wholly  in  the 
plaintiff  before  the  will  took  effect.  It  does  not  therefore^ 
as  claimed,  sink  into  the  residuum  of  the  estate,  to  enhance 
the  portion  of  the  testator's  brothers.  The  plaintiff  does 
not  diminish  the  estate  by  taking  back  her  own,  and  so  this 
suit  is  not  inconsistent  with  that  provision  in  the  will  that 
makes  certain  legacies  a  bar  to  all  claims  upon  the  estate. 

For  these  reasons  the  Superior  Court  is  advised  to  render 
judgment  that  the  defendants  execute  a  transfer  of  the 
fifty  shares  of  stock  to  the  plaintiff. 

In  this  opinion  the  other  judges  concurred. 
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The  Tolland  County  Mutual  Fibb  Insurance  Com- 
pany v8.  Emily  C.  Underwood  and  others. 

A  testator  made  the  following  bequest  to  his  wife: — ^*I  give  to  my  wife  C 
all  the  income  of  my  estate,  and  so  much  of  the  principal  as  may  be  nec- 
essary for  her  support  and  the  maintenance  and  education  of  my  five 
daughters,  during  her  natural  life.*'  The  testator  died  two  years  later. 
A  part  of  the  property  bequeathed  was  real  estate  of  the  value  of  $3,400. 
Eight  years  later  the  plaintiffs  obtained  a  judgment  against  C,  the  widow, 
for  $418,  and  recorded  a  judgment  lien  upon  the  real  estate,  and  now 
sought  to  foreclose  the  lien.  At  this  time  the  personal  property  had  been 
exhausted  and  nothing  remained  but  the  real  estate,  which  yielded  an  in- 
come of  but  $200.^  Two  of  the  daughters  were  dead,  one  was  married, 
and  two  with  the  widow  were  dependent  on  the  property  for  support. 
Held  :— 

1.  That  the  widow  took  a  life  estate  only  in  the  land. 

2.  That  she  took  this  estate  in  trust. 

3.  That  her  interest,  being  inseparable  from  that  of  the  daughters,  and  all 
the  property  being  needed  for  her  and  their  support,  could  not  be  taken 
upon  a  judgment  against  her. 

Suit  to  foreclose  a  judgmerffc  lien ;  brought  to  the  Su- 
perior Court  in  Tolland  County.  The  facts  were  found  by 
the  court  and  the  case  reserved  for  advice.  The  case  is 
fully  stated  in  the  opinion. 

M.  jB.  Weit  and  D.  Marcy^  for  the  plaintiffs. 

1.  By  the  act  of  1878  any  real  estate  subject  to  an  execu- 
tion is  subject  to  a  judgment  lien.  The  interest  vested  in 
the  judgment  creditor  by  such  a  lien  is  as  permanent  as  a 
mortgage  and  of  the  same  nature.  Beardsley  v.  Beecher^ 
47  Conn.,  408.  And  the  lien  may  be  foreclosed  in  the  same 
manner  as  mortgages.  Sec.  6  of  the  act.  Goodman  v.  White^ 
26  Conn.,  317.  It  is  of  no  consequence  just  what  the  inter- 
est of  the  judgment  debtor  is,  the  court  will  foreclose  it 
without  defining  it.  Williams  v.  JRobinson^  16  Conn.,  617 ; 
Wooden  v.  Haviland,  18  id.,  102 ;  Mill  v.  Meeker,  23  id.,  692. 

2.  Mrs.  Underwood  took  a  life  estate  in  the  land.  Larned 
V.  Bridge,  17  Pick.,  839.  And  under  the  provision  with 
regard  to  the  use  of  the  principal  of  the  estate  so  far  as 
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necessary,  she  took  a  fee  in  so  much  of  the  laud  as  should 
be  thus  needed.  Perry  on  Trusts,  §§  113, 114,  117,  119; 
Qilhert  V.  Chapin^  19  Conn.,  842 ;  Harper  v.  Phelps^  21  id^ 
257;  Kellogg  v.  Mix,  87  id.,  243;  Foou  v.  Whitmart,  82 
N.  York,  406. 

8.  But  if  the  court  should  regard  a  trust  as  created  by 
the  will,  then  Mrs.  Underwood's  interest  could  still  be 
taken  for  her  debts.  Perry  on  Trusts,  §  116 ;  Davenport  v. 
Lacon,  17  Conn.,  278 ;  Johnson  v.  Connectieut  Bank,  21  id., 
148 ;  Eaiterly  v.  Keney,  86  id.,  18 ;  Sparhawk  v.  CUxm,  125 
Mass.,  263 ;  Daniels  y.  Eldredgey  id.,  356 ;  Nichols  v.  Eatcn^ 
91  U.  S.  Reps.,  716. 

C.  Phelps,  contra. 

Carpenter,  J.  A  testator  by  a  wiU  executed  in  1870, 
gave  property  to  his  wife  as  follows : — *'  I  give  and  bequeath 
to  my  beloved  wife,  Emily  C.  Underwood,  all  the  rents, 
profits  and  income  of  my  estate,  both  real  and  personal,  and 
so  much  of  the  principal  as  may  be  necessary  for  her  sap- 
port  and  maintenance,  and  the  support,  maintenance  and 
education  of  my  daughters,  Ellen  J.,  Lizzie  G.,  Ada  J^ 
Annie  H.,  and  Miriam  L.  Underwood,  for  and  during  the 
natural  life  of  my  said  wife  Emily  C.'.'  The  testator  died 
in  1872.   A  part  of  the  property  bequeathed  was  real  estate. 

The  plaintiff  in  1880  recovered  a  judgment  against  the 
said  Emily  C.  Underwood  for  $418.88,  and  filed  a  lien  to 
secure  the  same,  under  the  statute,  upon  the  real  estate 
devised  to  her.  This  suit  is  a  proceeding  to  foreclose  that 
lien.  The  Superior  Court  found  the  facts  and  reserved  the 
case  for  the  advice  of  this  court.  In  the  finding  it  appears 
that  the  personal  property  is  practically  exhausted  and  that 
the  real  Estate  remaining  is  now  worth  about  $3,400,  Of 
the  daughters  named  two  are  dead,  one  is  married,  and  two 
remain  dependent  for  their  support  and  education  upon  the 
property  so  given. 

The  first  question  is, — what  estate  did  the  widow  take  in 
the  property  ?    We  think  she  took  a  life  estate  only.    Such 
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appears  to  be  the  clear  intention  of  the  testator.  It  is  given 
for  life  expressly.  A  life  estate  in  express  terms  is  not  a 
fee  simple  in  the  lands  remaining  unsold.  Lems  v.  Palmer^ 
46  Conn.,  454. 

Did  she  take  an  estate  in  her  own  right,  or  in  trust? 
In  Bristol  v.  Austin^  40  Conn.,  488,  it  was  hfld  that  similar 
language,  but  identical  in  substance  and  meaning,  raised  a 
trust.  A  reference  to  that  case  and  the  authorities  cited  is 
all  that  is  now  necessary.  The  cases  are  not  entirely 
harmonious,  but  the  current  of  the  authorities  seems  to  be 
in  that  direction. 

The  next  and  principal  question  is, — did  Mrs.  Under- 
wood take  an  attachable  interest  in  the  property?  The 
general  rule  is  that  all  one's  property  is  liable  for  his  debts. 
But  to  that  rule  there  are  many  exceptions.  All  property 
exempt  by  statute  from  attachment  is  within  the  exception ; 
so  is  ordinary  trust  property  designed  to  secure  a  main- 
tenance for  some  unfortunate  debtor;  so  also  the  income  of 
trust  property  where  it  is  payable  to  the  beneficiary  at  the 
discretion  of  the  trustee.  The  exceptions  indicate  unmis- 
takably that  it  is  the  policy  of  the  law  not  to  take  from  the 
debtor  his  means  of  subsistence — not  to  take  from  him  his 
necessary  daily  food  and  clothing. 

Now  in  this  case  •  the  estate  is  small,  barely  sufficient  to 
raise  an  annual  income  of  two  hundred  dollars,  out  of 
which,  except  as  the  principal  may  be  resorted  to  for  that 
purpose,  three  persons  are  to  be  supported.  While  a  court 
of  equity  will  lend  its  aid  to  appropriate  the  surplus  of 
trust  funds,  after  affording  a  reasonable  support  to  the  cestm 
que  trusty  to  the  payment  of  his  debts,  yet  we  apprehend 
that  it  will  not  interfere  to  deprive  a  widow  of  a  pittance, 
confessedly  too  small  for  her  support,  left  by  her  husband 
for  that  purpose.  In  Q-enet  v.  Beekman^  45  Barb.,  882,  the 
marginal  note  is :  "  It  is  only  in  cases  where  a  clear  surplus 
will  exist,  after  a  reasonable  sum  has  been  appropriated  to 
the  support  of  the  person  for  whose  benefit  a  trust  was 
created,  that  courts  of  equity  are  authorized  to  interfere  in 
behalf  of  judgment  creditors,  and  divert  a  portion  of  the 
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income  or  annuity  to  the  payment  of  the  debts  of  such 
person." 

Again :  the  interest  of  this  mother,  even  if  it  was  capable 
of  separation,  could  not  be  separated  from  the  interests  of 
the  daughters  and  transferred  to  creditors  without  seriously 
interfering  with  or  entirely  defeating  the  purposes  of  the 
trust.  The  supposed  justice  to  creditors  may  and  probably 
would  work  grievous  injustice  to  third  persons ;  and  when 
such  will  be  the  result  it  requires  no  argument  to  show  that 
a  court  ought  not  to  interfere.  But  the  interest  of  the  widow 
is  inseparable  from  that  of  the  daughters.  The  income  is 
small — clearly  insuflBcient  for  their  comfortable  support — 
and  some  portion  of  the  principal,  how  much  the  court  was 
unable  to  find — will  be  required  for  that  purpose-  It  is 
equally  impossible  to  tell  how  much  will  hereafter  be  re- 
quired for  the  support  of  tlie  widow  alone,  or  either  of  the 
daughters.  Any  one  of  the  beneficiaries  may  at  any  time 
be  in  a  situation  to  require  the  whole  income.  Under  these 
circumstances  it  is  impossible  to  fix  upon  any  definite  por- 
tion of  the  income  ,and  say  that  that  shall  be  appropriated 
to  the  payment  of  the  widow's  debts.  We  are  therefore 
disposed  to  approve  the  principle  enunciated  in  Ontario 
Bank  v.  Boot^  3  Paige,  482,  so  far  at  least  as  to  apply  it  to 
a  case  in  which  the  trust  fund  is  as  small  as  it  is  in  the 
present  case,  that  ^^  the  interest  of  a  judgment  debtor  in  a 
trust  created  partly  for  his  benefit  and  partly  for  the  benefit 
of  another,  cannot  be  taken  on  execution." 

We  advise  judgment  for  the  defendants. 

In  this  opinion  the  other  judges  concurred. 


Constant  L.  Tuttle  vs.  The  Town  of  Winchbsteb. 

The  statute  (€kn.  Statutes,  p.  282,  sec  10,)  provides  that  any  person. 
Injured  in  person  or  property  by  means  of  a  defective  road  or  bridne, 
may  recover  damages  from  the  party  bound  to  keep  it  in  repair;  but  thit 
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no  action  dhall  be  maintained  "  unless  written  notice  of  such  injury,  and 
of  the  time  and  place  of  its  occurrence,  shall  within  sixty  days  thereafter 
be  given."  A  notice  was  given  to  the  selectmen  of  the  defendant  town 
as  follows:  **Tou  are  hereby  notified  that  C.  T,  of  the  town  of  B,  was 
injured  in  his  person  and  property  by  reason  of  a  defective  highway  and 
want  of  railing  on  its  sides,  located  in  said  town  of  TT.,  and  that  this 
injury  occurred  on  the  11th  of  September,  1879,  on  this  highway,  leading 
from  the  East  Street  Park,  so  called,  in  TF.,  past  the  old  G,  H,  place  to 
if.,  and  near  the  house  of  P.  M.  in  said  W"  Held  to  be  sufficient 
both  as  to  the  i»lace  where  the  injury  was  received,  and  as  to  the  charac< 
ter  of  the  injury. 

Action  on  the  case  for  an  injury  from  a  defective  high- 
way of  the  defendant  town ;  brought  to  the  Superior  Court 
in  Litchfield  County,  and  tried  to  the  jury,  on  a  general 
denial,  before  Stoddard^  J.  A  verdict  was  returned  for  the 
defendants,  and  the  plaintiff  appealed  to  this  court,  on  the 
ground  of  error  in  a  ruling  of  the  court.  The  case  is  fully 
stated  in  the  opinion. 

T.  M.  Malibie^  for  the  appellant. 

A*  H.  Fenn,  for  the  appellees. 

Park,  C.  J.  The  plaintiff  seeks  to  recover  damages 
from  the  defendants  for  injuries,  which  he  claims  to  have 
received  in  his  person  and  property,  in  consequence  of  the 
want  of  a  suflBcient  railing  by  the  side  of  a  highway  in  the 
defendant  town,  which  highway  they  were  bound  to  keep  in 
proper  repair.  On  the  trial  of  the  cause  in  the  court  below 
the  plaintiff  offered  in  evidence  the  following  written  notice 
to  the  defendants,  as  a  sufficient  compliance  with  the  statute 
on  the  subject : — 

"  To  the  Selectmen  of  the  town  of  Winchester  in  Litch- 
field County. 

**  You  are  hereby  notified  that  Constant  L.  Tuttle  of  the 
town  of  Barkhamsted  in  said  county,  was  injured  in  his 
person  and  property  by  reason  of  a  defective  highway  and 
want  of  railing  by  the  sides  of  the  same,  located  in  said 
Winchester ;  and  that  this  injury  occurred  on  the  11th  day 
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of  September,  1879,  on  this  highway,  leading  from  the  East 
Street  Park,  so  called,  in  Winchester,  past  the  old  Gideon 
Hall  place  to  New  Hartford,  and  near  the  house  of  Patrick 
McKee  in  Winchester.  Dated  at  Barkhamsted  this  12th 
day  of  September,  1879.  Constant  L.  Tuttlr" 

The  defendants  objected  to  the  notice  as  insufficient  in 
regard  both  to  the  place  and  to  the  injury  received,  and  the 
court  rejected  the  evidence.  This  ruling  of  the  court  raises 
the  only  question  in  the  case. 

The  statute  with  regard  to  the  notice  to  be  given  in  such 
cases,  is  as  follows: — "Any  person  injured  in  person  or 
property  by  means  of  a  defective  road  or  bridge,  may  re- 
cover damages  from  the  party  bound  to  keep  it  in  repair; 
but  no  action  for  any  such  injury  received  subsequently  to 
the  seventh  day  of  July,  1874,  shall  be  maintained  against 
any  town,  city  or  borough,  unless  wi-itten  notice  of  such 
injury,  and  of  the  time  and  place  of  its  occurrence,  shall, 
within  sixty  days  thereafter,  be  given  to  a  selectman  of  such 
town,  or  to  the  clerk  of  such  city  or  borough."  .  Gen.  Stat- 
utes, p.  232,  sec.  10. 

We  will  first  consider  whether  the  notice  was  sufficient  in 
regard  to  the  place  where  the  injury  is  said  to  have  occurred. 
In  the  case  of  Shaw  v.  Totvn  of  Waterhury^  46  Conn.,  264, 
this  court  used  the  following  language  in  regard  to  the 
object  of  the  statute  requiring  notice  to  be  given  in  such 
cases : — "  The  obvious  purpose  of  this  requirement  is,  that 
officers  of  municipal  corpofations,  against  which  suits  for 
injuries  are  about  to  be  instituted,  shall  have  such  pre- 
cise information  ^&  to  time  and  place  as  will  enable  them  to 
inquire  into  the  facts  of  the  case  intelligently."  It  is  obvi- 
ous that  in  many  cases  exactness  of  statement  as  to  place 
cannot  be  expected,  for  the  excitement  and  disturbance 
caused  by  the  accident  as  well  as  often  the  pain  which  a 
person  injured  suffers,  make  it  impossible  to  observe  with 
any  carefulness  the  place  where  the  accident  occurs,  and 
often  the  person  injured  is  unable  to  revisit  the  place  witliin 
the  time  allowed  by  the  statute  for  the  giving  of  notice.  In 
such  cases  reasonable  definiteness  is  all  that  can  be  expected 
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or  should  be  required.  If  the  description  of  the  place  will 
enable  the  town,  city  or  borough,  through  its  proper  officers, 
to  ascertain  the  place  by  the  exercise  of  reasonable  diligence 
for  the  purpose,  it  will  be  sufficient. 

We  do  not  understand  that  the  cases  cited  by  the  defend- 
ants from  Vermont  and  Massachusetts  conflict  with  this  doc- 
trine.    In  the  case  of  Sblcomb  et  va,  v.  Danby^  61  Verm., 
428,  the  court  say  that  the  place  must  be  described  in  the 
notice    "with  reasonable  particularity."     In  the   case  of 
Larhin  v.  Boston^  128  Mass.,  521,  the  court  say  that  "  there 
can  be  no  doubt  that  the  legislature,  in  requiring  the  party 
to  be  notified  of  the  place,  intended  such  notice  of  the  local- 
ity as  to  enable  the  precise  spot  where  the  injury  was  re- 
ceived to  be  ascertained  with  substantial  or  reasonable 
certainty ; "  and  that  the  circumstances  of  a  particular  case 
may  be  such  that  "  the  name  of  the  street,  alley,  or  coui-t, 
would  designate  the  spot  where  the  injury  was  received, 
with  substantial  or  reasonable  certainty."     This  was  said  in 
a  case  where  the  defect  which  caused  the  injury  was  in  the 
road-bed  itself,  a  mere  place,  with  nothing  to  distinguish  it. 
Much  more  might  it  be  said  in  a  case  like  this,  where  the 
defect  extended  along  the  highway  for  a  considerable  dis- 
tance, and  could  readily  be  discovered ;  for  it  consisted  in 
the  want  of  a  railing  by  the  side  of  the  highway,  where  the 
road-bed  was  so  raised  above  the  adjoining  ground  as  to 
require  it.    In  such  a  case  it  was  not  so  important  to  the 
town  to  know  the  precise  spot  along  the  defective  way 
where  the  plaintiff  went  off  the  road  and  down  the  embank- 
ment with  his  horse  and  carriage.     The  notice  describes  the 
place  where  the  accident  occurred  as  being  on  the  highway, 
near  the  house  of  Patrick  McKee  in  the  town  of  Winches- 
ter, where  the  highway  is  defective  from  the  want  of  a  rail- 
ing.    It  does  not  appear  that  the  highway  was  defective  for 
this  cause  at  any  other  place  in  that  vicinity.    If  it  had 
been  the  defendants  would  have  been  very  ready  to  show 
it.     Suppose  the  notice  had  described  the  place  as  being  on 
the  highway  near  the  house  of  -  McKee  where  there  was  a 
huge  bowlder  by  the  side  of  the  highway ;  and  no  other 
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bowlder  answering  the  description  could  be  found  in  that 
vicinity;  would  not  the  description  be  suflScient?  And 
would  the  description  be  more  precise  in  pointing  out  the 
defect  than  it  is  here  ?  And  further,  the  plaintiff  says  by 
his  notice  that  he  was  injured  in  his  person  and  property  by 
going  off  the  highway  at  the  place  described ;  giving  the 
defendants  to  understand  thereby  that  he  went  off  with  a 
horse  and  carriage.  The  notice  was  given  to  the  defend- 
ants the  day  after  the  injury  occurred.  If  the  defendants 
had  gone  to  the  place  described  within  a  reasonable  time 
after  receiving  the  notice,  the  marks  upon  the  ground,  in 
connection  with  the  notice,  would  have  informed  them  of 
the  precise  spot  where  the  plaintiff  went  down  the  bank 
and  received  his  injury.  We  think  the  notice  is  suflBcient 
so  far  as  the  description  of  the  place  where  the  injury 
occurred  is  concerned. 

Is  it  suflScient  in  describing  the  injury  received  ?    The 
statute  provides  that  "  any  person  injured  in  person  or  pro- 
perty by  means  of  a  defective  road  or  bridge,  may  recover 
damages  from  the  party  bound  to  keep  it  in  repair."    He 
may  therefore   recover  some  damage  for  an  injury  thus 
received,  however  slight  it  may  be.      The   notice  states 
that  the  plaintiff  wa»  injured  in  his  person  and  property. 
There  may  be  actionable  injuries  to  which   no  other  de- 
scription can  be  given.     Oftentimes  serious  injuries  do  not 
develop  themselves  until  long  after  they  are  received.     But 
the  statute  is  entirely  silent  in  regard  to  the  statement  of 
the  injury  in  the  notice.     The  defendants  contend  that  the 
words  "such  injury,"  as  used  in  the  statute,  have  refer- 
ence to  the  character  of  the  injury  received,  and  require 
that  the   injury  shoald  be   particularly  described  in  the 
notice;   but  clearly  these  words  refer  solely  to  the  man- 
ner in  which  the  injury  was   received,  namely,  by  means 
of  a  defective  road^  or  bridge-    This   appears  from  the 
context,  which  is    **but   no   action   for   any  such  injury 
[that  is,  the  injury  previously  described,  arising  from   a 
defective  road  or  bridge]  -shall  be   maintained,    *    *     • 
unless  written   notice   of  such  injury     *     *     •    shall  be 
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given."  Manifestly  the  two  phrases  in  the  same  sentence 
have  the  same  meaning.  We  think  the  written  notice  in 
this  case  contains  all  that  the  statute  requires. 

The  decisions  in  the  states  of  Vermont  and  Massachusetts 
are  based  upon  statutes  very  different  from  our  own  in  this 
respect,  and  therefore  they  throw  no  light  upon  the  present 
inquiry. 

We  think  there  is  error  in  the  judgment  appealed  from, 
and  it  is  therefore  reversed  and  a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 


Samuel  E.  Faibfteld,  Exeotjtor,  vs.  Edwin  N.  Law- 
son  AND  OTHSBS. 

A  testator  gave  certain  property  to  a  trustee,  for  the  use  of  his  widow  dur- 
ing her  life,  and  after  her  death  "  the  income  to  be  devoted  to  the  educa- 
tion of  the  f  reedmen,  and  paid  over  annually  to  the  proper  officers  of  the 
Freedmen's  Association  for  that  purpose  by  the  trustee."  The  term 
**  freedmen  "  was  one  generally  applied  to  the  lately  emancipated  slaves 
and  their  descendants.  There  were  ntunerous  organizations  which  had 
for  their  object  the  education  of  these  x)eople,  but  no  one  which  bore  the 
name  of  Freedmen' s  Association.    Held — 

1.  That  evidence  that  the  testator  told  the  scrivener  Y^ho  drew  the  will 
that  he  wanted  to  give  the  income  of  the  property  in  trust  for  the  edu- 
cation of  the  freedmen,  and  that  there  was  a  freedmen's  association  or- 
ganized by  the  Methodist  church  people  in  Cincinnati,  and  that  he  wanted 
it  payable  to  the  officers  of  that  association,  was  inadmissible. 

2.  That  the  trustee  could  not  appropriate  the  income  for  the  education  of 
the  freedmen  as  a  class. 

The  power  given  the  trustee  was  merely  to  pay  the  income  to  the  proper 
officers  of  the  Freedmen's  Association.  The  court  could  not  prescribe 
an  additional  duty  without  making  an  addition  to  the  will. 

Besides,  the  freedmen  were  several  millions  in  number,  and  no  power  was 
given  to  the  trustee,  or  to  any  one,  to  select  the  individuals  who  should 
receive  the  benefit.  Every  individual  would  therefore  have  a  right  to  share 
in  the  boimty,  and  it  would  be  impossible  to  administer  the  trust. 

If  a  charity  does  not  fix  itself  on  a  particular  object,  but  is  general  and 
indefinite,  and  no  plan  is  prescribed  and  no  discretion  given  in  the  will 
for  the  selection  of  the  beneficiaries,  it  does  not  admit  of  judicial  admin- 

•  istration. 


Digitized  by  VjOOQIC 


602  HARTFORD  DISTRICT. 

Fairfield  v.  Lawson. 

Under  the  rale  which  admits  parol  evidence  in  cases  of  ambiguity,  to 
aid  in  the  construction  of  a  will,  it  is  necessary  that  the  words  of  the 
will  should  describe  accurately  the  subject  or  object  of  the  gift,  and  t^ 
the  parol  evidence  should  go  only  to  show  which  of  certain  properly 
described  subjects  or  objects  was  intended. 

Another  item  in  the  same  will  was  as  follows:  ''I  give  to  my  executor  ill 
my  real  estate,  to  be  sold,  and  the  proceeds  held  in  trust  for  the  educa- 
tion of  the  freedmen,  and  the  incoihe  to  be  paid  by  him  to  the  proper 
officers  of  the  Freedmen's  Association,  or  disposed  of  as  he  pleases.'' 
Held— 

1.  That  the  trust  adhered  to  the  proceeds  in  the  hands  of  the  executor, 
even  though  the  trust  failed  as  to  the  Freedmen' s  Association. 

2.  That  it  became  then  a  gift  upon  tnist,  with  no  provision  as  to  who  should 
take  the  benefit  of  it,  and  therefore  could  not  be  carried  out. 

3.  That  the  fund  became  intestate  estate,  and  that  the  executor  took  noth- 
ing personally. 

Suit  asking  for  the  construction  of  a  will ;  brought  to 
the  Superior  Court  in  Tolland  county.  The  following  facts 
were  found  by  the  court : — 

David  Lawson,  the  testator,  died  February  10th,  1881, 
leaving  real  estate  of  the  value  of  $12,000  and  personal 
estate  of  the  value  of  $9,688.  He  left  a  will,  made  ia 
1868,  which  was  proved  after  his  death,  and  which  contained 
the  following  clauses : 

"  I  give  unto  William  M.  Corbin  three  thousand  three 
hundred  and  fifty  dollars,  in  trust  for  my  wife,  Polly  Law- 
son.  Said  trustee  shall  pay  her  the  interest  of  said  sum  of 
money  in  manner  following  *  *  so  long  as  she  shall  live. 
And  from  and  after  the  death  of  my  said  wife,  the  interest 
shall  be  used  and  employed  and  devoted  to  the  education 
of  the  freedmen,  and  the  interest  shall  be  paid  over  annu- 
ally to  the  proper  ofiBcers  of  the  Freedmen's  Association 
for  that  purpose  by  the  said  trustee. 

"  I  devise  unto  my  executor  hereinafter  named,  all  of  my 
real  estate  in  whatever  place  situated,  the  same  to  be  sold 
by  him  after  my  decease,  and  the  proceeds  to  be  held  by  him 
in  trust  for  the  education  of  the  freedmen,  and  the  annual 
interest  and  income  arising  from  the  same  to  be  paid  by 
him  to  the  proper  oflScers  of  the  Freedmen's  Association,  or 
to  be  disposed  of  and  used  as  he  pleases. 

"  I  give  unto  my  executor  hereinafter  named  all  the  rest 
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and  residue  of  my  estate,  to  be  disposed  of  by  him  in  man- 
ner following :  that  is  to  say,  the  sum  of  five  hundred  dol- 
lars to  be  expended  in  erecting  a  suitable  monument  over 
my  grave ;  and  after  the  payment  of  expenses  of  settling 
my  estate,  the  remainder  shall  be  held  in  trust  by  my  said 
executor  for  the  education  of  the  freedmeb,  and  the  inter- 
est shall  be  paid  over  annually  to  the  proper  officers  or 
persons  of  the  Freedmen's  Association  by  my  said  executor. 

"  I  do  hereby  constitute  and  appoint  Samuel  E.  FairiSeld, 
Esq.,  executor  of  this  my  last  will  and  testament." 

At  the  date  of  the  execution  of  the  will  and  at  the  time 
of  the  death  of  the  testator  there  had  not  been  established 
any  voluntaiy  association  nor  any  corporation  known  as  the 
"Freedmen's  Association."  There  were,  however,  in  exist- 
ence at  the  first  mentioned  date  divers  associations,  organ- 
ized for  and  engaged  in  the  work  of  educating  the  freed- 
men.  "  The  Hartford  Freedmen's  Aid  Society,"  a  voluntary 
association,  was  organized  for  that  purpose  in  June,  1865, 
and  continued  in  the  work  until  June,  1869,  when  it  ceased 
to  exist.  "The  New  England  Freedmen's  Aid  Society," 
another  voluntary  association,  located  at  Boston,  Mass., 
was  also  then  in  existence  and  continued  in  that  work  until 
1871,  when  it  ceased  to  exist.  There  was  also  "  The  Freed- 
men's Bureau,"  organized  under  the  laws  of  the  United 
States,  March  3, 1865.  This  organization  ceased  to  exist 
long  before  the  death  of  the  testator.  There  was  also  in 
existence  at  the  date  of  the  execution  of  the  will,  "  The 
American  Missionary  Association,"  a  body  corporate  by  the 
laws  of  the  state  of  New  York,  incorporated  in  1849,  for 
the  purpose  of  sending  the  gospel  to  the  destitute  in  our 
our  own  and  other  countries,  but  at  said  date  they  were 
actively  engaged  and  ever  since  have  been  and  still  are 
in  the  work  of  educating  the  freedmen  as  well  as  preaching 
the  gospel  to  them. 

At  the  date  of  executing  the  will  there  was  also  a  volun 
tary  association  of  individuals  connected  with  the  Methodist 
Episcopal  Church  engaged  in  the  work  of  educating  the 
freedmen,  known  by  the  name  of  "The  Freedmen's  Aid 
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Society  of  the  Methodist  Episcopal  Church,  located  at  Cin- 
cinnati, Ohio."  This  was  organized  August  8th,  1866,  and 
continued  to  exist  as  a  voluntary  association  until  Novem- 
ber 17,  1870,  when  it  ceased  to  exist  as  a  voluntary  associa- 
tion, and  upon  application  of  its  members  a  corporation 
was  organized  under  the  laws  of  the  state  of  Ohio  under 
the  same  name  and  located  at  the  same  place.  The  object 
of  the  voluntary  association,  as  stated  in  its  articles  of 
agreement,  was — "  to  labor  for  the  relief  and  education  of 
the  freedmen,  especially  in  co-operation  with  the  Mission- 
ary and  Church  Extension  societies  of  the  Methodist 
Episcopal  Church."  In  its  constitution  or  articles  of  in- 
corporation the  object  is  stated  in  the  same  words  except 
that  after  the  word  "  freedmen  "  are  added  the  words  "  and 
others."  The  articles  for  the  government  of  the  voluntary 
association  were  not  identical  with,  but  in  some  respects 
radically  different  from  those  of  the  corporation.  The 
former  was  under  the  control  of  a  board  of  managers,  con- 
sisting of  the  bishops  of  the  Methodist  Episcopal  Church, 
two  persons,  one  tninister,  and  one  layman,  named  by  any 
annual  conference  organizing  an  auxiliary  society,  together 
with  certain  persons,  thirty-six  in  all,  named,  and  suoh 
others  as  might  be  thereafter  elected  at  any  quai'terly  or 
annual  meeting  of  the  society,  while  the  corporation  was  to 
be  governed  by  a  board  of  directors  (nineteen  persons 
being  mentioned),  and  their  successors,  who  were  to  be 
elected  annually.  Since  the  organization  of  the  corpora- 
tion it  has  been  and  still  is  actively  engaged  in  the  work  of 
educating  the  freedmen. 

Neither  the  latter  organization  nor  any  other  voluntary 
association  or  corporation  has  appeared  and  claimed  the 
legacies  mentioned  in  the  will,  payable  to  the  proper  ofiBcers 
of  the  "  Freedmen's  Association,"  although  the  officers  of 
the  "Freemen's  Aid  Society  of  the  Methodist  Episcopal 
Church "  have  had  notice  of  the  terms  of  the  will  and  of 
the  pending  litigation. 

There  was  no  evidence  whatever  before  the  court  to  show 
that  the  last  mentioned  organization  was  intended  by  the 
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testator,  except  his  verbal  declarations  as  hereinafter  men- 
tioned. 

The  plaintiff  offered  Samuel  E.  Fairfield  as  a  witness, 
who  testified  that  he  drew  the  will  in  question  at  the  dicta- 
tion of  the  testator,  who  said  he  wanted  to  give  the  income 
of  the  property  in  question  in  trust  for  the  education  of  the 
freedmen,  that  there  was  a  Freedmen's  Association  organ- 
ized by  the  Methodist  Church  people,  located  in  Cincinnati, 
Ohio,  and  that  he  wanted  it  payable  to  the  officers  of  that 
association. 

This  evidence  was  received  subject  to  the  defendants' 
objection.  If  legally  admissible  for  the  purpose,  the  court 
finds  that  wherever  in  the  will  the  testator  refers  to  the 
**Freedmen's  Association"  he  intended  the  voluntary  asso- 
ciation known  by  the  name  of  "  The  Freedmen's  Aid  Soci- 
ety of  the  Methodist  Episcopal  Church,"  located  at  Cincin- 
nati and  organized  August  8th,  1866. 

If,  on  the  other  hand,  the  verbal  declarations  of  the 
scrivener  are  not  admissible  or  competent  to  prove  the  fact 
above  stated,  then  I  find  that  there  is  no  evidence  whatever 
to  identify  the  object  of  the  testator's  bounty,  described  as 
the  Freedmen's  Association,  and  it  is  impossible  for  the 
court  to  determine  it. 

The  court  further  finds  that  the  term  "freedmen,"  as 
used  in  the  will,  refers  to  that  class  of  pei'sons  in  the 
United  States  who  were  emancipated  from  slavery  during 
our  late  civil  war  or  by  its  results,  and  embraces  also  the 
descendants  of  such  persons. 

Upon  these  facts  the  following  questions  were  reserved 
for  the  advice  of  this  court : — 

1.  Whether  the  declarations  of  the  testator  were  admis- 
sible for  the  purpose  stated  ?    And  if  so, 

2.  Whether  the  corporation  entitled  *'The  Freedmen's 
Aid  Society  of  the  Methodist  Episcopal  Church,"  located 
at  Cincinnati,  Ohio,  can  take  the  legacies  specifically  in- 
tended by  the  testator  for  the  voluntary  association  of  the 
same  name  existing  when  the  will  was  executed  ? 

8.  Whether,  if  for  any  reason  that  corporation  cannot 
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take,  the  trustees  named  in  the  will  (or  others  to  be  ap- 
pointed by  the  court  for  the  purpose)  can  rightfully  use 
and  appropriate  the  income  for  the  education  of  the  freed- 
men,  as  constituting  a  definite  class  of  persons  ? 

4.  Whether  the  devise  of  the  proceeds  of  the  sale  of  th 
real  estate  in  the  second  item  of  the  will  is  so  expressed  as 
to  vest  the  real  estate  or  the  proceeds  thereof  absolutely  in 
Samuel  E.  Fairfield  in  fee,  or  whether  the  devise  is  for  any 
reason  void  in  whole  or  in  part  ? 

6.  Whether  any  clauses  or  provisions  in  said  will,  and  if 
80,  which  ones,  are  void  for  uncertainty,  inconsistency,  or 
for  any  other  cause  ? 

M.  Jt.  West  and  U.  B.  Sumner^  with  whom  was  S.  E.  Fair- 
field^ for  the  plaintiff. 

1.  The  instructions  of  the  testator  to  the  scrivener,  at 
the  time  the  will  was  drawn,  were  admissible.  1  Redf.  on 
Wills,  272,  496,  577 ;  1  Jarman  on  Wills,  748 ;  Cheyney's 
Case,  5  Coke,  68;  Beaumont  v.  Fell,  2  P.  Wms.,  141; 
Thomas  v.  Thomas,  6  T.  R.,  671:  Brewster  y.  McCalVs  Devi- 
sees, 15  Conn.,  274 ;  Ayers  v.  Weed,  16  id.,  291 ;  Am.  Bible 
Society  v.  Wetmore,  17  id.,  181 ;  Dunham  v.  Averill,  45  id., 
61,  68 ;  Tucker  v.  Seamen's  Aid  Society,  7  Met.,  188 ;  Trus- 
tees V.  Peaslee,  15  N.  Hamp.,  317;  Wagner*s  Appeal,  43 
Penn.  St.,  102 ;   Woods  v.  Moore,  4  Sandf.,  579. 

2.  The  Freedmen's  Aid  Society  of  Cincinnati  can  take 
the  legacies  given  to  the  "  Freedmen's  Association."  Powell 
on  Devises,  421 ;  Brewster  v.  McCalVs  Devisees,  15  Conn., 
274,  292 ;  Ayers  v.  Weed,  16  id.,  291,  299 ;  Am.  Bible  Society 
V.  Wetmore,  17  id.,  181, 186 ;   White  v.  Howard,  38  id.,  342. 

8.  If  that  society  can  not  take  the  legacies,  then  the 
trustees  can  rightfully  appropriate  the  income  of  the  prop- 
erty for  the  education  of  the  freedmen  as  a  definite  class  of 
persons.  2  Swift  Dig.,  Ill ;  2  Redf.  on  Wills,  818 ;  Perry 
on  Trusts,  407 ;  Bull  v.  Bull,  8  Conn.,  47 ;  Am.  Bible  Society 
V.  Wetmore,  17  id.,  181,  188 ;  Treat's  Appeal  from  Probate^ 
80  id.,  113;  White  v.  Howard,  38  id.,  342;  Adye  v.  Srmih, 
44  id.,  60;  BurbanJe  v.   Whitney,  24  Pick.,  146;  BarOett  v. 
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Nye,  4  Met.,  378 ;  Welh  v.  Doane,  3  Gi-ay,  203 ;  jBKw  v. 
Am.  Bible  Society,  2  Allen,  834 ;  McAllister  v.  McAllister's 
Heirs,  46  Verm.,  272 :  Chambers  v.  City  of  St.  Louis,  29 
Misso.,  543 ;  Hopkins  v.  Upshur,  20  Tex.,  89. 

4.  The  devise  of  the  proceeds  of  the  sale  of  the  real 
estate  vests  the  real  estate  or  the  proceeds  of  its  sale  abso- 
lutely in  Fairfield,  the  executor.  1  Swift  Dig.,  141 ;  3 
Wasljb.  R.  Prop.,  695;  4  Kent  Com.,  319;  1  Redf.  on  Wills, 
175;  2  id.,  707,  732;  IngersoU  v.  KnowUon,  16  Conn.,  468; 
Hull  v.  Culver,  34  id.,  403 ;  McKemie's  Appeal  from  Probate, 
41  id.,  607 :  Guthrie  v.  Wheeler,  42  id.,  285,  292 ;  Lewis  v. 
Palmer,  46  id.,  454 ;  Maltby's  Appeal  from  Probate,  47  id., 
349 ;  Jackson  v.  Coleman,  2  Johns.,  391 ;  McDonald  v.  Wal- 
grove,  1  Sandf.  Ch.,  274 ;  Ide  v.  Ide,  5  Mass.,  600 ;  Reed  v. 
Reed,  9  id.,  372 ;  Wells  v.  Doane,  3  Gray,  201 ;  Bacon  v. 
Woodward,  12  id.,  376 ;  Musselman's  Estate,  39  Penn.  St., 
469;  Ralston  v.  Telfair,  2  Dev.  Eq.,  256;  Ramsdell  v.  Rams- 
dell,  21  Maine,  288,  293;  Oibbs  v.  Rumsey,  2  Ves.  &  B.,  294. 

A.  P.  Hyde  and  J).  Marcy,  for  the  defendants. 

1.  Evidence  of  the  declarations  of  the  testator  as  to  his 
intention  in  the  gift  to  the  "Freedman's  Association"  is 
clearly  inadmissible.  The  case  does  not  fall  within  any 
rule  under  which  such  declarations  are  admitted.  Dunham 
V.  Averill,  45  Conn.,  61 ;  Ackworth  v.  Benton,  18  Weekly 
Reporter,  988;  S.  C,  22  Law  Times,  N.  S.,  776;  Wigram 
on  WiUs,  part  1,  §§  180  to  184;  id.,  part  2,  §  16. 

2.  The  trustees  have  no  power  under  the  will  to  apply 
the  income  of  the  property  to  the  education  of  the  freedmen 
as  a  class.  Their  sole  duty  and  power  in  the  matter  is  to 
pay  over  the  income  to  the  proper  officers  of  the  Freed- 
men's  Association.  Besides,  such  an  administration  of  the 
charity  among  the  millions  of  the  freedmen  would  be 
impossible.  White  v.  Fisk,  22  Conn.,  31;  Treat's  Appeal 
from  Probate,  30  id.,  113 ;  Cram  v.  Bliss,  47  id.  592 ; 
Ghrimes's  Exrs.  v.  Harmon,  85  Ind.,  198 ;  Am.  Tract  Society 
Y.  Atwater,  30  Ohio  St.,  77. 

8.  Fairfield  takes  no  personal  interest  under  the  clauses 
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in  question.  If  the  bequests  fail,  the  property  becomes 
intestate  estate.  1  Jarman  on  Wills,  680;  2  Story  Eq. 
Jur.,  §  979  b ;  Morice  v.  Bishop  of  Ihirham,  10  Ves.  Jr., 
527 ;  GUbbs  v.  Bumset/,  2  Ves.  &  B.,  296 ;  Fowler  v.  Warlike, 
1  Russ.  &  M.,  232 ;  Wheeler  v.  Smith,  9  How.,  79 ;  Saylor 
V.  Blaine,  31  MaryL,  158;  Nichoh  v.  Allen,  130  Mass.,  211; 
Adt/e  V.  Smitfi^  4A  Conn.,  60. 

LooMis,  J.  Those  parte  of  the  will  of  David  Lawson 
that  are  so  obscure  as  to  require  the  advice  of  this  court 
relate  to  the  bequests  to  the  Freedmen's  Association  and  to 
Fairfield  to  be  used  as  he  pleases. 

1.  Who  can  take  the  legacy  payable  to  the  proper  officers 
of  the  *' Freedmen's  Association"?  We  cannot  advance  a 
single  step  toward  the  solution  of  this  question  unless- 
resort  may  be  had  to  parol  evidence,  because  the  record 
shows  that  there  was  no  such  organization  or  corporation  in 
existence  as  the  Freedmen's  Association  at  the  date  of  the 
execution  of  the  will ;  and  this  expresses  but  a  small  part 
of  the  difficulty,  for  the  further  finding  is  that  except  a 
single  item  of  parol  evidence,  the  admissibility  of  which  is 
one  of  the  questions  reserved,  there  was  absolutely  no  evi- 
dence of  any  kind  to  identify  the  object  of  the  testator's 
bounty. 

The  evidence  in  question  consisted  merely  of  the  oral 
instructions  given  by  the  testator  to  the  scrivener,  Fair- 
field, "  that  he  wanted  to  give  the  income  of  the  property  in 
question  in  trust  for  the  education  of  the  freedraen ;  that 
there  was  a  Freedmen's  Association  organized  by  the  Meth- 
odist Church  people  located  in  Cincinnati,  Ohio,  and  that 
he  wanted  it  payable  to  the  officers  of  that  association." 

Now  it  is  very  common  to  admit  parol  evidence  in  cases 
for  the  construction  of  wills.  The  difficulty  here  is  not 
owing  merely  to  the  fact  that  the  evidence  is  oral,  but  to 
its  relation  to  the  written  words  of  the  will.  The  law  is 
imperative  that  the  entire  will  must  be  in  writing,  and 
herein  are  found  the  rules  and  limitations  that  must  be 
applied  to  such  evidence.    The  intent  must  in  every  case 
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be  drawn  from  the  will,  but  never  the  will  from  the  intent. 
The  test  therefore  to  be  applied  in  all  cases  where  evidence 
like  that  under  consideration  is  tendered,  is,  whether  there 
appears  on  the  face  of  the  will  sufficient  indication  of  inten- 
tion to  justify  the  application  of  the  evidence.  The  words 
of  th6  will  are  so  controlling  that  if  they  apply  with  exacti- 
tude to  one  person,  such  person  will  take  the  legacy, 
although  parol  and  extrinsic  evidence  might  make  it  per- 
fectly clear  that  another  person  less  exactly  described  was 
the  one  intended. 

This  principle  was  applied  by  this  court  in  the  recent  case 
of  Dunham  et  al.  v.  Averill  et  al.^  45  Conn.,  61,  where  the 
legacy  was  to  "  The  American  and  Foreign  Bible  Society," 
and  it  appeared  that  that  society  was  one  mainly  supported 
by  the  Baptist  denomination;  but  that  there  was  another 
society  supported  by  the  Congregational  and  Presbyterian 
denominations,  named  the  "  American  Bible  Society,"  some- 
times called  "The  American  and  Foreign  Bible  Society," 
and  that  the  testator's  sympathies  and  preferences  were 
all  with  the  latter ;  and  evidence  was  offered  that  while  the 
will  was  being  drawn  the  testator  said  to  the  scrivener  that 
he  wished  to  give  the  money  to  the  Bible  Society  sustained 
by  the  Congregationalists  and  Presbyterians ;  that  he  was 
not  sure  as  to  its  corporate  name,  but  believed  it  to  be 
"  The  American  and  Foreign  Bible  Society " ;  but  the  evi- 
dence was  held  not  admissible.  So  it  has  been  uniformly 
held  that  parol  evidence  cannot  be  received  to  correct  a 
mistake  in  the  will.  Avery  v.  Chappel^  6  Conn.,  270 ;  Com" 
stock  V.  Hadlyme  Ecc.  Society^  8  id.,  254;  Tucker  v.  SeamerCs 
Aid  Society^  7  Met.,  188;  Jackson  v.  Sill^  11  Johns.,  201. 

The  principle  we  are  contending  for  is  also  applied  in 
another  class  of  cases,  where  parol  and  extrinsic  evidence 
is  admitted.  I  refer  to  the  rule  derived  from  the  maxim, 
^^  Falsa  demonstratio  non  noeet^  cum  de  corpore  constat!^ 
where  the  office  of  the  parol  evidence  is  to  reject  that  part 
of  the  description  which  is  false,  but  in  such  case  it  is  indis- 
pensable that  enough  remains  in  the  words  of  the  will  to 
show  plainly  the  intent,  but  in  no  case  can  any  woids  be 
added  to  the  description. 
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Another  prominent  rule  is,  that  when  the  question  is  one 
of  construction  the  parol  or  extrinsic  evidence  must  be 
ancillary  to  a  right  understanding  of  the  language  of  the 
will ;  hence  all  direct  evidence  of  intention  as  contra-distin- 
guished from  evidence  to  show  the  meaning  of  the  written 
words  in  the  will  is  inadmissible.  This  rule  is  well  illus- 
trated by  the  case  of  Goblet  v.  Beechey^  given  at  length  in  the 
second  American  edition  of  Wigram  on  Extrinsic  Evidence, 
p.  287,  Appendix,  and  also  briefly  reported  in  3  Simons,  24. 
NoUekins,  the  sculptor,  by  a  codicil  to  his  will  desired  that 
" all  the  marble  in  the  yard,  tools  in  the  shop,  bankers,  mod, 
tools  for  carving,  &c.,  should  be  the  property  of  the  plaintiff. 
A  lady  who  was  an  attesting  witness  was  offered  to  prove 
that  before  she  subscribed  her  name  she  read  the  codicil  in 
the  hearing  of  the  testator,  and  when  she  came  to  the  word 
^^mod  "  she  asked  him  what  he  meant  by  it,  and  he  replied 
"models."  Sir  John  Leach,  Vice  Chancellor,  held  the 
testimony  inadmissible,  but  allowed  an  inquiry  as  to  the 
meaning  of  the  term  itself  from  the  testimony  of  sculptors. 
See  also  cases  referred  to  in  2  Phillips's  Evidence,  (Cowen 
&  Hill's  notes)  p.  764. 

So  far  the  rules  referred  to,  if  applied  to  the  evidence  in 
question,  rigidly  exclude  it.  Is  there  then  any  exception  or 
additional  rule  under  which  it  may  be  received  ?  The  case 
shows  that  it  was  sought  for  the  purpose  of  ascertaining  the 
beneficiary,  to  prove  the  specific  intention  of  the  testator 
by  his  oral  declarations  to  the  scrivener  who  drew  the  will. 
There  is  only  one  rule  that  can  be  invoked  as  applicable  to 
such  a  case.  This  is  stated  very  clearly  by  Lord  Abingeb, 
Chief  Baron,  in  Hiscocks  v.  Hiscocks^  5  Mees.  &  Wels.,  368, 
whose  opinion,  Redfield  says,  in  his  Treatise  on  Wills,  vol.  2, 
p.  566,  is  universally  admitted  to  have  settled  the  law  that 
such  evidence  is  only  admissible  in  the  one  instance  there 
stated,  namely,  "  where  the  meaning  of  the  testator's  words 
is  neither  ambiguous  nor  obscure,  and  where  the  devise  is, 
on  the  face  of  it,  perfect  and  intelligible,  but,  from  some  of 
the  circumstances  admitted  in  proof,  an  ambiguity  arises  as 
to  which  of  the  two  or  more  things,  or  which  of  the  two  or 
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more  persons,  each  answering  the  words  in  the  will^  the  testa- 
tor intended  to  express.  Thus,  if  a  testator  devise  his 
manor  of  S.  to  A,  B,  and  has  two  manors  of  North  S.  and 
SoiUh  /S'.,  it  being  clear  he  means  to  devise  one  only,  whereas 
both  are  equally  denoted  by  the  words  he  has  used,  in  that 
case  there  is  what  Lord  Bacon  calls  '  an  equivocation,*  that 
is,  the  words  equally  apply  to  either  manor,  and  evidence  of 
previous  intention  may  be  received  to  solve  this  latent  am- 
biguity ;  for  the  intention  shows  what  he  meant  to  do ;  and 
when  you  know  that,  you  immediately  perceive  that  he  has 
done  it  by  the  general  words  he  has  used,  which,  in  their 
ordinary  sense,  may  properly  bear  that  construction.  It 
appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what 
was  the  testator's  intention  ought  to  be  excluded,  upon  this 
plain  ground,  that  his  will  ought  to  be  made  in  writing,  and 
if  his  intention  cannot  be  made  to  appear  by  the  writing, 
explained  by  circumstances,  there  is  no  will." 

Now  it  seems  to  us  that  under  this  rule  the  proposed  evi- 
dence cannot  apply,  because  the  words  of  the  will  describing 
the  beneficiarj'  do  not  apply  equally  to  two  or  more,  "  each 
answering  to  the  words  of  the  will."  On  the  contrary  the 
words  used  are  not  applicable  to  any  known  organization, 
either  voluntary  or  incorporated.  Such  in  substance  is  the 
finding.  When  therefore  we  learn  from  the  parol  evidence 
what  the  actual  intent  was,  we  do  not  "immediately  per- 
ceive that  the  testator  has  effectuated  his  intent  by  the  gen- 
eral words  he  has  used ; "  on  the  contrary,  the  effect  of  the 
evidence  in  this  case  is  rather  to  increase  the  mystery  that 
hangs  over  the  words  in  the  will.  The  name  "  Freedmen's 
Association"  in  itself  considered  would  naturally  import 
an  association  composed  of  freedmen,  as  the  names  "  Law- 
yers'Association,"  "Doctors' Association,"  "Farmers'  As- 
sociation," would  indicate  the  membership  of  each. 

It  is  very  strange,  if  the  testator  gave  such  instructions 
to  the  scrivener  as  the  evidence  indicates,  that  no  one  of  the 
.  prominent  features  of  his  description  should  find  its  way 
into  the  will  as  writtiCn.     The  prominent  things  in  his  de- 
scription were,  the  religious  body  that  organized  the  asso- 
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(nation  and  its  location  at  Cincinnati,  Ohio,  but  of  these 
things  the  words  of  the  will  are  silent,  and  it  does  not 
appear  how  or  why  the  words  "Freedmen's  Association" 
alone  were  used ;  there  was  no  discussion  concerning  the 
name;  no  suggestion  that  the  name  used  would  be  suffi- 
cient,  nor  that  the  Cincinnati  society  had  ever  been  so 
called.  As  the  case  stands  upon  the  record  the  instructions 
given  by  the  testator  were  not  carried  into  effect  by  the 
scrivener,  and  the  court  has  no  power  to  correct  the  mis- 
take, as  it  would  upon  like  evidence  correct  a  mistake  in  a 
contract.  We  should  be  virtually  making  a  will  as  to  the 
beneficiary  from  the  actual  intent  proved  only  by  parol. 

We  have  not  deemed  it  necessary  to  review  the  numerous 
cases  bearing  upon  this  question.  While  there  is  now  sub- 
stantial harmony  among  the  courts  concerning  the  abstract 
principles  that  apply,  there  is,  it  must  be  confessed,  consid- 
erable diversity  in  their  application.  We  have  therefore 
preferred  to  test  the  somewhat  extraordinary  features  of 
this  case  by  a  pretty  strict  application  of  the  principles  of 
evidence  and  construction,  and  our  conclusion  is  that  the 
parol  evidence  cannot  be  received  for  the  purpose  of  show- 
ing that  the  legacy  in  question  is  payable  to  the  officess  of 
"  The  Freedmen's  Aid  Society  of  the  Methodist  Episcopal 
Church  located  in  Cincinnati,  Ohio ; "  and  it  is  pleasant  to 
know  that  this  society  will  not  be  disappointed  by  this 
result,  for  it  appears  that,  although  they  well  knew  the 
terms  of  the  will  and  the  fact  of  the  pending  litigation, 
yet  they  have  never  claimed  the  legacy  in  question. 

2.  The  next  question  is,  whether  the  trustees  named  in 
the  will,  (or  others  to  be  appointed  by  the  court  for  the 
purpose,)  can  rightfully  use  and  appropriate  the  Income  for 
the  education  of  the  freedmen  as  constituting  a  definite 
class  of  persons? 

It  is  contended  that,  as  the  purpose  and  object  of  the 
bequests  under  consideration  are  the  education  of  the  freed- 
men, who  constitute  a  definite  class  of  persons,  the  charity 
will  not  be  suffered  to  fail  for  the  want  of  a  competent 
agent  to  administer  it.    If  this  were  the  only  difficulty  in 
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the  case  it  might  easily  be  overcome,  for  there  is  no  doubt 
that  the  court  can  supply  the  want  of  a  trustee.  There  is 
in  fact  no  such  want  here.  Corbin  and  Fairfield  are  named 
as  trustees.  But  in  each  of  the  clauses  where  bequests  are 
ipade  for  the  education  of  freedmen  the  trustees  have  no 
discretion  given  them  in  the  will.  On  the  contrary,  all  dis* 
cretion  is  taken  away  by  the  express  direction  to  pay  the 
income  over  to  the  proper  officers  of  the  Freedmen's  Asso- 
ciation. When  they  have  performed  this  duty  there  is 
nothing  left  for  them  to  do  under  the  will,  and  the  court 
cannot  prescribe  an  additional  duty  without  in  effect  making 
an  addition  to  the  will.  But  it  is  argued  that  the  freedmen 
are  the  cestuis  que  trusty  and  that  if  the  trustees  only  pay  the 
money  for  their  education  it  effectuates  the  intention  of  the 
testator  as  indicated  in  the  will ;  that  the  certainty  required 
is  only  to  point  out  the  class,  no  matter  how  indefinite  may 
be  the  particular  recipients  of  the  benefit  within  that  class. 
It  is  found  that  the  term  "  freedmen,"  as  used  in  the  will, 
refers  to  that  class  of  persons  who  were  emancipated  during 
the  late  civil  war  and  their  descendants.  As  matter  of  com- 
mon knowledge  we  may  be  permitted  to  say  that  the  num- 
bers composing  this  class  are  now  about  six  millions.  Of 
all  these,  only  a  very  few  individuals  could  by  any  possibil- 
ity receive  any  of  the  benefits  contemplated  by  the  will.  It 
is  not  within  the  range  of  probability  that  different  individ- 
uals or  corporations,  separately  charged  with  the  duty  of 
disbursing  the  testator's  bounty,  would  so  perform  it  as  to 
benefit  the  same  individuals  of  the  class.  A  change  there- 
fore in  disbursing  agents,  or  a  change  in  the  mode  of  select- 
ing beneficiaries,  not  provided  for  in  the  will,  constitutes  in 
effect  a  change  of  the  bequest.  Hence,  in  addition  to  a 
definite  class  it  is  indispensable  that  the  will  itself  should 
prescribe  some  mode  of  selection,  or  give  to  some  person  a 
discretionary  power  to  select ;  in  short,  a  will  must  be  exe- 
cuted in  the  way  and  manner  which  the  testator  provides, 
and  if,  owing  to  the  indefiniteness  of  the  object  or  the  mode 
provided,  this  cannot  be  done,  then  the  subject  of  the  trust 
is  not  disposed  of,  but  results  to  the  benefit  of  those  tQ 
Vol.  l.— 33 
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whom  the  law  gives  the  property  in  the  absence  of  a  valid 
wiU. 

The  cogent  reasoning  of  Buskirk,  J.,  in  giving  the  opin- 
ion in  Orimes^s  JExrt.  v.  Harmon  et  al.^  35  Ind.,  198,  fur- 
nishes most  ample  support  for  the  positions  we  have  taken 
in  this  discussion.  In  that  case  the  bequest  was  "  to  the 
Orthodox  Protestant  Clergymen  of  Delphi,  and  their  suc- 
cessors, to  be  expended  in  the  education  of  colored  children, 
both  male  and  female,  in  such  way  and  manner  as  they  may 
deem  best,  of  which  a  majority  of  them  shall  determine ; 
my  object  being  to  promote  the  moral  and  religious  improve- 
ment and  well-being  of  the  colored  race."  The  court,  after 
a  most  exhaustive  and  able  review  of  all  the  authorities, 
held  that  the  legacy  was  void  for  vagueness  and  unceiv 
tainty;  placing  the  decision  upon  the  following  propost 
tions,  among  others, — that  the  testator  intended  that  his 
beneficiaries  should  be  selected  from  the  children  of  the 
colored  race  residing  within  the  United  States;  that  the 
persons  composing  the  class  were  very  numerous  and  as 
each  one  had  a  beneficial  interest  in  the  fund  it  would  be 
utterly  impossible  to  execute  the  trust ;  that  under  the  will 
as  construed  by  the  court  the  trustees  had  no  power  or  dis- 
cretion to  select  the  beneficiaries  from  the  class  designated ; 
that  there  is  no  difference  in  principle  whether  a  devise  be 
immediate  to  an  indefinite  object,  or  to  a  trustee  for  the  use 
and  benefit  of  an  indefinite  object;  that  if  it  be  immediate> 
to  an  indefinite  object,  it  is  void,  and  if  it  be  a  trust  for  an 
indefinite  object,  the  property  that  is  the  subject  of  the 
trust  is  not  disposed  of,  and  the  trust  results  to  the  benefit 
of  those  to  whom  the  law  gives  the  property  in  the  absence 
of  any  other  disposition  of  it ;  and  that  if  a  charity  does 
not  fix  itself  on  a  particular  object,  but  is  general  and  in- 
definite and  no  plan  or  scheme  is  prescribed  and  no  discre- 
tion is  given  in  the  will  to  select  the  beneficiaries,  it  does 
not  admit  of  judicial  administration. 

8.  The  remaining  question  relates  to  the  construction  of 
item  second  of  the  will,  which  reads  as  follows:  "I  do 
give,  devise   and  bequeath  unto  my  executor  hereinafter 
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named,  all  of  my  re^l  estate  in  whatever  place  situated,  the 
same  to  be  sold  by  him  after  my  decease,  and  the  proceeds 
to  be  held  by  him  in  trust  for  the  education  of  the  freed- 
men,  and  the  annual  interest  and  income  arising  from  the 
same  to  be  paid  by  him  to  the  proper  oflSoers  of  the  Freed- 
men's  Association,  or  to  be  disposed  of  and  used  as  he 
pleases." 

The  construction  of  this  clause  of  the  will,  we  think, 
must  depend  on  the  question  whether  the  idea  of  a  trust 
adheres  to  the  proceeds  in  the  hands  of  the  executor  to  the 
last,  whether  he  pays  it  over  to  the  officers  of  the  Freed*- 
men's  Association  or  exercises  his  own  pleasure  and  discre- 
tion as  to  whom  it  may  be  paid  to,  or  whether  the  trust  drops 
out  altogether  at  the  commencement  of  the  alternative 
clause,  so  that  the  bequest  was  either  a  trust  or  no  trust  at 
the  will  of  Fairifield. 

We  think  the  first  is  the  better  construction.  In  the  first 
place  we  think,  if  the  testator  had  intended  a  personal  gift 
to  Fairfield,  as  he  was  a  lawyer,  and  was  employed  to  draft 
the  will,  and  was  made  executor  to  administer  it,  that  if  he 
had  so  understood  it  the  terms  of  the  will  would  have  been 
more  explicit,  for  it  would  have  occurred  to  both  that  such 
a  gift,  covering  as  it  did  the  principal  part  of  the  estate, 
would  necessarily  excite  the  suspicions  of  the  disinherited 
heirs,  who  would  desire  to  defeat  it.  And  in  the  next 
place,  we  think  the  language  used  indicates  that  the  testa- 
tor intended  to  stamp  all  this  property  with  a  permanent 
trust.  The  bequest  is  not  to  Fairfield  by  name,  but  to  hid 
executor,  and  the  testator  expressly  says  that  the  proceeds 
of  the  sale  of  all  the  real  estate  are  to  be  held  in  trust  by  the 
executor,  and  then  follows  a  statement  of  the  purposes. 

Upon  this  construction  is  the  trust  one  that  can  be  en- 
forced ?  Lord  Langdale,  in  Knight  v.  Knight^  3  Beavan, 
148,  174,  defining  the  certainty  required  to  create  a  valid 
trust,  says : — "  Any  words  by  which  it  is  expressed,  or  from 
which  it  may  be  implied,  that  the  first  taker  may  apply  any 
part  of  the  subject  to  his  own  use,  are  held  to  prevent  the 
subject  of  the  gift  from  being  considered  certain.    And  a 
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vague  description  of  the  object,  that  is,  a  description  by 
which  the  giver  neither  cleariy  defines  the  object  himself, 
nor  names  a  distinct  class  out  of  which  the  first  taker  is  to 
select,  or  which  leaves  it  doubtful  what  interest  the  object 
or  class  of  objects  is  to  take,  will  prevent  the  objects  from 
being  certain  within  the  meaning  of  the  rule."     In  1  Jar- 
man  on  Wills,  (5th  Am.  ed.,)  p.  680,  it  is  said  that  "  if  the 
gift  be  expressly  in  trust,  though  to  be  disposed  of  in  such 
manner  and  for  such  purposes  as  the  devisees  think  fit,  they 
are  trustees,  and  the  beneficial  interest  results  to  the  heir  or 
next  of  kin,  and  a  gift '  to  be  expended  and  appropriated  in 
such  manner  as  the  donees  or  a  majority  of  them  shall  in 
their  discretion  agree  upon,'  would  probably  without  the 
words  *in  trust '  produce  the  same  result,  for  technical  lan- 
guage of  course  is  not  necessary  to  create  a  trust.     It  is 
enough  that  the  intention  is  apparent."     Citing  Fowler  v. 
Q-arlike^  1  Russell  &  Mylne,  232;  Buckle  v.  Bristow^  10 
Jur.  (N.  S.),  1095 ;  Gibbs  v.  Rum%ey,  2  Ves.  &  B.,  292.    See 
also  Wheeler  v.  Smith  et  al,^  9  How.,  79.    In  Morice  v.  Bishop 
of  Durham^  10  Ves.  Jr.,  526,   Lord  Eldon  says : — "  If  a 
testator  expressly  says  he  gives  upon  trust,  and  says  no 
more,  it  has  been  long  established  that  the  next  of  kin  will 
take.     Then,  if  he  proceeds  to  express  the  trust,  but  does 
not  sufficiently  express  it,  or  expresses  a  trust  that  cannot 
be  executed,  it  is  exactly  the  same  as  if  he  had  said  that  he 
gave  upon  trust,  and  stopped  there." 

We  therefore  advise  the  Superior  Court  that  the  oral 
declarations  are  inadmissible  for  the  purpose  claimed ;  that 
"  The  Freedman's  Aid  Society  of  the  Methodist  Episcopal 
Church  located  at  Cincinnati,  Ohio,"  cannot  take  the  legacy 
given  to  the  Freedmen's  Association ;  that  the  bequests  to 
the  freedmen  as  a  class  are  void  for  uncertainty ;  and  that 
Fairfield  takes  nothing  under  the  will. 

In  this  opinion  the  other  judges  concurred. 
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Ebastus  D.  Goodwin  vs.  Lbb  P.  Dbak. 

The  defendant^  as  an  attomey-at-law,  drew  a  mortgage  ol  ceilain  real  estate 
to  R,  which  was  executed  by  H  in  his  presence,  he  signing  his  name  as  a 
witness  and  taking  the  acknowledgment  as  a  magistrate,  and  fully  under- 
standing the  contents  of  the'deed.  Kine  years  later  the  defendant  took 
a  mortgage  from  H  to  himself  of  the  same  real  estate.  The  first  mort- 
gage had  neyer  been  put  on  record.  Held  that  the  law  would  not  pre- 
sume that  the  defendant,  at  the  time  he  took  his  own  mortgage,  continued 
to  haye  the  knowledge  of  the  prior  mortgage  which  he  had  nine  years 
before. 

A  case  of  this  sort,  where  the  knowledge  was  merely  casual,  and  with  noth- 
ing to  impress  the  fact  upon  the  mind,  is  yery  different  from  a  case  where 
there  is  a  duty  upon  the  party  to  remember,  or  the  notice  is  of  a  fact 
affecting  his  interests^ 

Suit  for  a  foreclosure ;  brought  to  the  District  Court  of 
Litchfield  County.  Facts  found  by  a  committee  and  judg- 
ment rendered  by  the  court  (TTamer,  e7.,)  for  the  plaintiff. 
Appeal  to  this  court  by  the  defendant.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

A.  T.  Rorahack  and  2/.  J.  Nickerson^  for  the  appellant. 

A.  H.  Fenn  and  2).  T.  Warner^  for  the  appellee. 

Cabpbnteb,  J.  This  is  an  action  to  foreclose  a  mortgage. 
The  mortgage  was  given  May  27th,  1867,  and  not  recorded 
till  March  22d,  1877.  On  the  1st  of  April,  1876,  the 
defendant  took  a  mortgage  covering  the  same  property,  and 
in  October  following  took  another  mortgage,  both  of  which 
were  recorded' in  a  reasonable  time.  The  plaintiff  insists 
that  his  mortgage  should  have  the  preference  on  the  ground 
that  the  defendant  took  his  mortgages  with  knowledge  of 
that  of  the  plaintiff. 

The  finding  shows  that  the  defendant,  who  is  an  attomey- 
at-law,  was  the  scrivener  who  drew  the  mortgage  deed 
which  the  plaintiff  now  owns,  was  a  witness  to  it,  and  was 
the  magistrate  who  took  the  acknowledgment.    It  is  also 
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found  expressly  that  at  that  time  the  defendant  had  fall 
knowledge  of  that  mortgage,  but  there  is  no  express  finding 
that  he  had  such  knowledge  nine  years  later  when  he  took 
his  own  mortgages.  Upon  these  facts  the  District  Court 
sustained  the  plaintiff's  claim  and  rendered  a  judgment  in 
his  favor. 

The  defendant  claims  that  the.  ruling  of  the  court  was 
erroneous,  and  that  is  the  sole  question  presented  by  this 
appeal.  On  this  subject  Stoey  says: — " This  doctrine,  as 
to  postponing  registered  to  unregistered  conveyances  upon 
the  ground  of  notice,  has  broken  in  upon  the  policy  of  the 
registration  acts  in  no  small  degree ;  for  a  registered  con- 
veyance stands  upon  a  different  footing  from  an  ordiiiary 
conveyance.  It  has,  indeed,  been  greatly  doubted  whether 
courts  ought  ever  to  have  suffered  the  question  of  notice  to 
be  agitated  as  against  a  party  who  has  duly  registered  his 
conveyance.  But  they  have  said  that  fraud  shall  not  be 
permitted  to  prevail.  There  is,  however,  this  qualification 
upon  tKe  doctrine,  that  it  shall  be  available  only  in  cases 
where  the  notice  is  so  clearly  proved  as  to  make  it  fraudur 
lent  in  the  purchaser  to  take  and  register  a  conveyance  in 
prejudice  to  the  known  title  of  the  other  party."  1  Story's 
Eq.  Jur.,  §  398. 

We  do  not  think  the  circumstances  of  this  case  bring  it 
within  the  doctrine  as  thus  stated.  The  committee  carefully 
refrained  from  finding  that  the  defendant  knew,  when  he 
took  his  mortgages,  that  the  plaintiff's  mortgage  was  thea 
outstanding.  Without  such  knowledge  there  was  no  fraud. 
The  fact  that  he  knew  of  the  plaintiff's  deed  nine  years 
before  is  not  equivalent  to  knowledge  then,  as  there  is  no  legal 
presumption  that  such  knowledge  continued, for  a  period  of 
nine  years  so  as  to  charge  the  party  with  fraud.  When  the 
defendant  wrote  that  deed  he  had  no  interest  in  the  prem- 
ises, and  had  no  occasion  to  charge  his  mind  with  it.  Draw- 
ing deeds  is  a  part  of  the  ordinary  business  of  a  practicing 
attorney,  and  something  that  he  may  have  occasion  to  do 
several  times  in  a  day.  If  any  man  should  remember  the 
details;  of  a  single  transaction  of  the  kind  for  nine  years  it 
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would  be  a  remarkable  instance  of  a  retentive  memory.  It 
is  certainly  not  to  be  expected  as  a  common  thing*  No 
principle  of  law  is  founded  on  an  assumption  that  that  will 
happen  which  seldom  or  never  does  happen.  Legal  princi- 
ples are  not  only  general  rules,  but  they  are  in  the  main 
founded  upon  general  rules  and  not  upon  exceptions ;  that 
is,  upon  the  presumption  that  that  will  be  done  in  a  given 
case  which  men  ordinarily  do  under  similar  circumstances. 
The  law  will  not  require  any  man  to  do  what  hardly  one 
man  in  a  thousand  is  capable  of  doing.  Therefore  the  law 
will  not  presume  that  the  defendant,  when  he  took  his  mort- 
gages, had  in  mind  the  fact  that  nine  years  before  the 
mortgagor  mbrtgaged  the  same  property  to  a  third  party. 
If  he  did  not  have  it  in  mind  he  is  not  in  any  proper  sense 
chargeable  with  knowled^.  If  there  was  no  knowledge 
there  was  no  fraud,  and,  if  no  fraud,  the  defendant's  equi- 
ties are  prior  in  right  and  must  prevail. 

The  plaintiff's  argument  assumes  that  the  defendant's 
case  depends  upon  the  presumption  that  he  had  forgotten 
the  circumstance.  It  is  not  a  mere  question  of  forgetful- 
ness;  the  question  is  whether  he  had  forgotten  anything 
that  he  ought  to  have  remembered.  Unless  he  was  under 
some  obligation  to  remember  he  is  not  chargeable  with 
negligence  in  not  remembering.  The  law  imposed  no  duty 
upon  him  and  his  interests  did  not  require  it. 

If,  while  contemplating  taking  a  mortgage  on  this  property, 
he  had  been  informed  that  the  plaintiff's  mortgage  was 
still  outstanding,  it  would  have  been  his  duty  to  remember 
it.  Due  regard  to  his  own  interests  and  to  the  rights  of 
others  required  him  to  remember  it,  and  the  law  might 
properly  impute  knowledge  to  him ;  because  the  law  sup- 
poses that  a  man  will  act  with  due  regard  to  his  own  inter- 
ests, and  requires  him  to  act  with  due  regard  to  the  rights 
of  others.  A  failure  to  do  so  would  evince  a  willingness,  if 
not  a  desire,  to  defraud  his  neighbor,  or  at  least  to  get  an 
advantage  over  him  which  would  be  inequitable  and  unjust, 
Nothing  of  the  kind  appears  in  this  case. 

In  addition  to  these  considerations  there  are  some  pre- 
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sumptions  founded  on  the  common  experience  of  mankind 
which  are  in  the  defendant's  favor.  There  is  the  ordinary 
presumption  on  which  the  statute  of  limitations  is  founded, 
that  an  ordinary  debt  will  be  paid  in  six  years.  The  plain- 
tiff's debt  was  overdue  nearly  eight  years  when  the  defend- 
ant took  his  first  mortgage.  Then  the  fact  that  the  plaintiff's 
mortgage  was  not  on  record  afforded  some  indication  that  it 
was  in  some  way  satisfied ;  for  men  ordinarily  cause  such 
instruments  to  be  recorded.  These  presumptions  supplement 
and  strengthen  each  other,  so  that,  even  if  we  assume  that 
the  defendant  remembered  the  plaintiff's  mortgage  when  he 
took  his  own,  it  is  an  open  question  whether  he  could  be 
properly  charged  with  fraud  under  the  circumstances.  Is 
not  the  presumption  that  the  plaintiff's  claim  had  ceased  to 
e^st,  nearly  or  quite  as  strong  as  the  presumption  that  the 
defendant  intended  a  fraud  ? 

Another  circumstance  we  will  notice  in  passing.  When 
the  plaintiff  purchased  his  mortgage  he  did  so  with  full 
knowledge  that  two  of  the  defendant's  mortgages  were  first 
recorded ;  and  it  does  not  appear  that  he  then  knew  that  the 
defendant  wrote  that  mortgage.  So  that,  for  aught  that 
appears,  he  purchased  with  full  knowledge  of  the  apparent 
priority  of  the  defendant's  equities.  What  effect  that  cir- 
cumstance should  have  upon  the  present  equities  of  the 
parties  we  will  not  now  undertake  to  say. 

For  the  reasons  above  given  we  think  the  judgment  was 
erroneous  and  must  be  reversed. 

In  this  opinion  the  other  judges  concurred. 


»•• »- —  — 


NoBMAN  Melony  vs.  Michael  Somebs. 

A  plaintiff  who  has  paid  costs  on  an  amendment  of  his  dedaiation,  and 
who  flnaUy  recoyers  Judgment,  can  recoyer  no  costs  for  the  period  dming 
which  he  paid  costs. 

And  this  rale  includes  court  and  clerk  fees  paid  by  him  as  well  as  other 
costs. 
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Assumpsit  ;  brought  to  the  Superior  Court  in  Windham 
County.  The  plaintiff  having  recovered  judgment,  the 
court  (^Andrews^ «/".)  allowed  in  his  favor  certain  court  and 
clerk  fees,  as  a  part  of  the  costs  which  went  into  the  judg- 
ment, for  a  period  during  which  the  plaintiff  had  paid  full 
costs  to  the  defendant  on  an  amendment  of  his  declaration. 
The  defendant  appealed  to  this  court  on  the  ground  of  the 
allowance  of  those  items  of  costs. 

J.  M.  Sail,  for  the  appellant. 

H.  B,  Sumner,  for  the  appellee. 

Cakpentee,  J.  After  this  case  had  been  pending  in  the 
Superior  Court  for  forty-eight  terms,  the  plaintiff  amended 
his  declaration  upon  the  payment  of  full  costs.  He  after- 
wards recovered  judgment,  and  the  court,  against  the  objec- 
tion of  the  defendant,  taxed  the  court  and  clerk  fees  in  his 
favor  from  the  commencement  of  the  suit.  The  defendant 
appealed. 

The  payment  of  costs  by  the  plaintiff  on  the  amendment 
was  strictly  according  to  the  practice,  a  rule  of  court,  and 
the  statute.  It  is  a  rule  which  will  admit  of  no  exception, 
that  a  party  shall  not  receive  costs  for  the  time  during 
which  he  was  required  to  pay  costs  in  the  same  suit.  This 
subject  was  considered,  and  the  question  now  before  us  vir- 
tually settled,  in  Richardson  v.  Sine,  48  Conn.,  203.  The 
question  in  that  case  was,  whether  the  plaintiff  was  entitled 
to  recover  costs  for  the  time  anterior  to  the  time  during 
which  he  paid  costs.  The  court  held  that  he  could,  but  in 
laying  down  a  rule  for  that  case  naturally  and  properly 
decided  the  question  now  before  us. 

The  action  of  the  court  below  being  contrary  to  this  rule 
was  erroneous,  and  the  judgment  must  be  reversed. 

In  this  opinion^  the  other  judges  concurred. 
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Harvby  J.  Habtwell  v8.  The  Town  of  New  Milfoed. 

The  acts  of  1866  and  1868,  (Session  Laws  of  1866,  chap.  59,  and  of  1868, 
chap.  86,)  provide  for  a  state  bounty  to  children  of  soldiers  from  this 
state  who  lost  their  lives  in  the  late  civil  war,  such  bounty  to  be  paid  by 
the  state  treasurer  to  the  treasurers  of  the  several  towns,  and  by  them 
distributed.  Held,  that  the  town  treasurers  were  made  the  agents  of  the 
state  in  the  matter,  and  that  they  personally,  and  not  the  towns,  were 
liable  to  any  person  for  whom  money  had  thus  been  received  and  not 
paid  over. 

Action  to  recover  a  state  bounty ;  brought  to  the  Supe- 
rior Court  in  Litchfield  County,  and  tried  to  the  court  be- 
fore Stoddard^  J.  Facts  found  and  judgment  rendered  for 
the  defendant,  and  appeal  by  the  plaintiff.  The  case  is 
fully  stated  in  the  opinion. 

W.  Cothren^  for  the  plaintiff. 

J.  S.  TurreU  and  J.  H.  McMahon^  for  the  defendant. 

LooMis,  J.  From  the  complaint  alone  it  would  be  im- 
possible to  obtain  any  idea  of  the  foundation  of  the  plain- 
tiff's claim ;  and  if  we  examine  the  bill  of  particulars  we 
advance  but  a  single  step  in  the  way  of  explanation.  We 
there  learn  that  the  comptroller  paid  money  to  the  treasurer 
of  the  defendant  town  in  trust  for  the  plaintiff,  but  on 
what  account  or  by  what  authority  or  from  what  the  trust 
arises  we  know  nothing.  If  we  refer  to  the  finding  of  the 
court,  which  it  appears  was  founded  in  part  on  the  mere 
statement  of  the  plaintiffs  counsel,  we  learn  in  addition 
that  the  money  referred  to  was  claimed  to  have  been 
received  by  the  treasurer  of  the  defendant  town  under  and 
pursuant  to  the  provisions  of  chapter  69  of  the  session 
laws  of  1866,  pages  34  and  35,  and  chapter  36  of  the  acts 
of  1868 ;  that  the  plaintiff  became  fourteen  years  of  age 
August  2d,  1869,  and  that  he  first  learned  that  the  money 
had  been  so  received,  when  he  was  twenty-four  years  of  age. 
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If  now  we  examine  the  statute  to  see  what  would  con- 
stitute a  good  claim  under  its  provisions,  we  learn  that  the 
law  appropriated  from  the  ti'easury  of  the  state  the  sum  of 
seventy-five  cents  per  week  for  the  support  and  education 
of  each  child  in  the  state  (with  certain  exceptions)  under 
twelve  (afterwards  changed  to  fourteen)  years  of  age, 
being  the  child  of  any  person  who  actually  served  as  a  sol- 
dier from  this  state  in  the  army  or  navy  of  the  United 
States  in  the  war  for  the  suppression  of  the  rebellion,  and 
died  while  in  or  after  the  termination  of  such  service  by 
reason  of  wounds  received  or  disease  contracted  while  in 
such  service,  or  was  reported  missing  in  action  and  had  not 
since  been  heard  from;  provided  that  no  payment  should  be 
made  for  the  use  and  benefit  of  any  child  who  had  other 
adequate  means  of  support  or  who  should  be  in  any  poor- 
house  or  almshouse. 

Then  follow  sundry  provisions  to  regulate  the  adminis- 
tration of  the  state's  bounty — making  it  the  duty  of  the 
selectmen  of  the  several  towns  to  make  quarterly  returns 
under  oath  to  the  comptroller  of  the  state  of  the  names 
and  ages  of  children  resident  in  said  towns  entitled  to  the 
bounty,  with  a  statement  of  the  particular  facts  showing 
that  they  were  so  entitled ;  then  the  act  provides  for  the 
payment  of  the  money  required  by  the  treasurer  of  the 
state  to  the  treasurer  of  the  several  towns,  and  makes  it  the 
duty  of  the  latter,  upon  receiving  it,  immediately  to  pay 
over  and  distribute  the  same ;  payment  to  be  made  to  the 
guardian  of  the  child,  or,  if  there  is  no  guardian,  to  the 
person  who  has  actual  custody  and  control  of  the  child,  or 
under  certain  circumstances  to  the  person  designated  by 
the  selectmen ;  the  act  providing  also  certain  penalties  for 
malfeasance,  to  which  we  will  refer  in  another  connection. 

Now  it  seems  to  us  that  there  are  several  missing  links  in 
the  plaintiffs  case  whereby  he  fails  to  connect  himself  with 
these  provisions. 

1.  It  nowhere  appears,  either  in  allegation  or  proof^  that 
the  plaintiff's  father,  as  a  soldier  from  this  state,  rendered 
the  required  service  while  living,  or  that  he  died  of  wound* 
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received  or  disease  contracted  in  such  service,  nor  that  he 
was  reported  as  missing  in  action.  We  are  obliged  to  infer 
that  these  facts  existed  simply  because  the  statute  was 
referred  to  by  the  court  as  the  foundation  for  the  plaintiffs 
claim. 

2.  It  nowhere  appears  that  the  plaintiff,  while  under  the 
age  of  fourteen  years,  had  no  other  adequate  means  of  sup- 
port ;  nor  does  it  appear  by  way  of  substitute  for  this  omis- 
sion that  the  selectmen  ever  certified  that  the  plaintiff  was 
entitled  to  the  bounty. 

8.  It  is  not  found,  except  by  way  of  stating  the  claim  of 
the  plaintiff,  that  the  money  sought  to  be  recovered  was 
received  by  the  town  or  its  treasurer. 

4..  There  is  neither  allegation  nor  finding  that  the  money 
was  not  paid  to  the  guardian  or  custodian  of  the  plaintiff 
while  he  was  under  the  age  of  fourteen.  If  so  paid  it  was 
all  the  law  required.  It  is  found  that  the  plaintiff  knew 
nothing  about  it  till  he  was  twenty-four  years  of  age,  but 
it  was  not  essential  that  he  should.  The  town  treasurer 
was  not  required  to  deal  with  him  and  had  no  right  to  pay 
the  money  into  his  hands. 

In  view  of  all  these  omissions  a  judgment  in  favor  of  the 
plaintiff  would  have  been  manifestly  erroneous. 

The  discussion  might  properly  end  here,  but  as  the  find- 
ing indicates  that  the  court  below  may  have  decided  the 
case  upon  the  assumption  that  if  all  that  the  plaintiffs 
counsel  had  orally  stated  was  true  he  could  not  recover, 
and  therefore  the  details  were  not  gone  into,  and  as  it  may 
save  the  parties  further  expense,  we  will  briefly  indicate 
our  opinion  upon  the  assumption  that  the  omitted  facts 
were  supplied  in  the  record. 

tVe  waive  any  discussion  of  the  question  whether  the 
plaintiff  at  the  age  of  twenty-seven,  when  this  suit  was 
brought,  could  claim  the  benefit  of  a  provision  intended 
specially  for  his  education  and  support  while  of  the  tender 
age  mentioned  in  the  statute,  and  conclude  that  his  remedy, 
if  any  he  has,  is  against  the  treasurer  as  such,  rather  than 
the  town. 
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The  theory  of  the  statute  is,  that  the  charity  provided 
wholly  by  the  state  is  to  be  disbursed  through  certain 
machinery  provided  by  the  statute ;  the  agents  selected  are 
its  own,  though  as  matter  of  convenience  certain  officers  of 
the  town  are  named  for  the  purpose,  and  their  duties  par- 
ticularly defined.  The  money  handed  to  the  town  treas- 
urer by  the  state  is  the  money  of  the  state  rather  than  of 
the  town,  but  it  is  the  duty  of  the  town  treasurer  imme- 
diately to  pay  it  over  to  the  beneficiaries  of  the  state. 

If  this  duty  should  be  neglected  a  mandamus  would 
undoubtedly  lie  to  compel  its  performance,  but  it  is  quite 
significant  that  the  only  private  remedy  specially  provided 
is  a  suit  in  favor  of  the  party  aggrieved  against  the  officer 
who  should  appropriate  or  unnecessarily  detain  the  money, 
to  recover  treble  damages.  It  is  manifest  that  the  suit  thus 
provided  is  one  against  the  defaulting  officer  as  such,  and 
that  the  damages  recovered  are  to  be  paid  by  him  in  his 
personal  capacity. 

Again,  it  is  provided  that  if  the  selectmen  wilfully  neg- 
lect or  refuse  to  comply  with  the  act,  each  selectman  so 
neglecting  shall  forfeit  and  pay  the  sum  of  two  hundred 
dollars,  to  be  recovered  by  any  proper  action  in  the  name  of 
the  state.  The  act  therefore  seems  to  be  directed  to  these 
officials  not  as  agents  of  the  town  transacting  its  business, 
but  as  agents  of  the  state  or  of  the  law ;  and  the  remedies 
specially  provided  are  so  efficient  that  it  could  not  have 
been  anticipated  that  any  other  remedies  would  be  needed. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  ooncurred. 
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Jahes  D.  Smith,  Treasuber  of  the  State,  vs.  Johk 
D.  Yale  and  others. 

Where  an  officer,  reoeiying  for  service  an  execution  in  a  foreign  attachment 
suit,  neglects  to  make  personal  demand  on  the  garnishee  within  sixty 
days  after  the  rendition  of  the  judgment,  the  cause  of  action  against  him 
for  the  default  accrues  at  the  expiration  of  the  sixty  days,  and  not  upon 
the  rendering  of  judgment  against  the  plaintiff  in  a  scire  facias  after- 
wards brought  against  the  garnishee. 

Action  on  a  sheriff's  bond;  brought  to  the  Superior 
Court  in  Litchfield  County,  and  tried  to  the  court  before 
Sanford^  J".  Facts  found  and  judgment  rendered  for  the 
defendants.  Appeal  by  plaintifiF.  The  case  is  fully  stated 
in  the  opinion. 

Q.  H.  Welch,  for  the  plaintiff. 
A.  E..  Fenn,  for  the  defendants. 

Caepentee,  J.  This  is  an  action  on  the  official  bond  of 
the  sheriff  for  the  default  of  one  of  his  deputies.  The 
alleged  default  consisted  in  an  omission  to  make  personal 
demand  of  the  garnishee  in  serving  an  execution  issued  on 
a  judgment  in  a  suit  of  foreign  attachment.  The  officer 
made  demand  at  the  usual  place  of  abode  of  the  garnishee, 
and  returned  the  execution  unsatisfied  on  the  25th  day  of 
October,  1878.  The  execution  creditor  brought  a  scire  facias 
against  the  garnishee,  which  was  tried  and  determined 
against  the  plaintiff,  on  the  ground  that  no  personal  demand 
was  made  of  the  garnishee  at  the  December,  1880,  term  of 
the  Superior  Court  for  Litchfield  County.  This  suit  was 
brought  May  81st,  1881.  One  defence  on  the  trial  was  the 
statute  of  limitations — ^that  the  suit  was  not  commenced 
within  two  years  from  the  time  when  the  cause  of  action 
accrued.  This  defence  was  sustained  by  the  court  below, 
and  the  plaintiff  appealed.  The  case  must  turn  upon  the 
answer  to  the  question — when  did  the  right  of  action  accrue  ? 
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The  plaintiflF  contends  that  it  did  not  accrue  until  the 
scire  facias  was  decided,  in  December,  1880.  The  defend- 
ant  contends  that  it  accrued  when  the  deputy  made  default, 
or  more  accurately,  perhaps,  when  sixty  days  had  expire'd 
after  the  judgment  was  rendered ;  which  was  in  October, 
1878,  or  soon  after ;  the  precise  time  does  not  appear. 

In  the  case  of  Bank  of  Sartford  County  v.  Waterman^  26 
Conn.,  324,  it  was  determined  by  this  court  that  the  right 
of  action  for  a  default  in  serving  mesne  process,  (a  failure 
to  attach  property,  and  making  a  false  return,)  accrued  upon 
the  failure  to  collect  the  debt  on  the  execution,  and,  conse- 
quently, that  the  statute  did  not  begin  to  run  until  that 
time.  The  time  of  the  failure  is  not  definitely  stated,  but 
the  implication  is  that  it  was  when  the  execution  was 
returned  unsatisfied ;  and  that  is  the  time  stated  by  Sey- 
mour, J.,  in  Welles  v.  Russell^  38  Conn.,  193. 

The  plaintiff  contends  that  the  same  principle  applies  to 
this  case,  for  the  reason  that  an  execution  issued  on  a  judg- 
ment in  foreign  attachment  is  not  a  final  process  necessarily, 
but  may  be,  and  often  is,  an  intermediate  step  in  the  pro- 
ceedings, which  are  still  in  fieri.  Conceding  the  premises 
the  conclusion  does  not  follow;  there  is  still  a  material 
distinction  between  the  services  of  such  an  execution  and 
an  ordinary  writ  of  attachment.  The  latter  originates  a  lien 
on  the  property  attached  as  security  for  the  debt.  In  case 
of  a  failure  to  attach  the  debt  may  be  paid,  or  the  execution 
may  be  collected  by  a  levy  on  other  property.  If  so,  the 
failure  to  attach  does  not  harm  the  creditor.  Now  it  cannot 
be  known  with  certainty  that  such  will  not  be  the  result 
until  the  execution  is  returned  unsatisfied.  Hence  it  is  not 
certain  until  then  that  the  creditor  was  injured  by  the 
default,  therefore  no  right  of  action  accrues  until  then. 
The  former  is  a  step  in  appropriating  property  previously 
attached  to  the  payment  of  the  debt.  By  the  service  of  the 
original  writ  the  creditor  acquires  a  right  under  certain 
circumstances  to  collect  his  debt  of  the  garnishee,  or  to  have 
the  debtor's  property  in  his  hands  appropriated  for  that 
purpose.     When  demand  is  made  of  the  garnishee,  if  he 
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pays  the  debti  or  delivers  to  the  officer  the  property  of  the 
debtor  in  his  hands,  he  has  done  all  that  can  be  required  of 
him,  and  the  execution  is  in  fact  as  well  as  in  name  a  final 
process.    If  he  refuses  to  pay,  or  deliver  up  property,  then 
also  that  process  has  performed  its  functions,  and  is  final 
process  like  any  other  execution  returned  unsatisfied.     The 
creditor  then  has  a  right  to  proceed  agaiiist  the  garnishee ; 
but  that  is  done,  not  by  means  of  the  execution  against  the 
debtor,  but  by  a  new  process  supplementary  in  its  character 
against  the  garnishee.     When  the  officer  omitted  to  make 
demand  of  the  garnishee  within  sixty  days  after  judgment 
rendered,  the  consequence  was  not  merely  that  the  creditor 
failed  to  secure  his  debt,  with  a  chance  of  its  being  paid  or 
collected  from  other  property,  but  he  lost  a  security  previ- 
ously acquired;    and  that   fact,  in   connection  with  the 
further  fact  which  appears  in  this  case  as  existing  at  that 
time,  that  the  debtor  was  insolvent  and  unable  to  pay  the 
demand,  renders  it  certain  that  the  creditor  has  lost  his 
debt.     Two  things  are  now  certain  which  are  uncertain  in 
the  case  of  mesne  process^his  debt  is  conclusively  estab- 
lished, and  it  is  reasonably  certain  that  it  will  not  be  paid. 
The  instant  he  lost  his  lien  on  the  property  in  the  hands  of 
the  garnishee,  the  debtor  then  being  destitute  of  attachable 
property,  he  suffered  an  injury,  and  the  cause  of  action  was 
complete.    It  was  unnecessary  to  bring  an  action  against 
the  garnishee  in  order  to  establish  or  prove  the  injury.    The 
injury  already  existed  and  was  sufficiently  shown  when  the 
omission  and  inability  of  the  debtors  to  respond  was  proved. 
These  two  circumstanqes  concuriing,  the  legal  injury  was 
complete,  and  further  developments  were  not  important. 

Again,  there  is  a  close  analogy  between  the  failure  in  this 
case  and  the  failure  to  comply  with  some  statutory  require- 
ment in  the  levy  of  an  execution  on  real  estate  or  a  sale 
thereon  of  personal  property.  In  such  a  case  the  law  pre- 
sumes some  damage.  Bank  of  Hartford  County  v.  Water- 
matiy  supra.  The  extent  of  the  damage  may  depend  upon 
circumstances.  It  may  be  the  loss  of  the  whole  debt,  or  it 
may  be  only  of  the  expense  of  that  proceeding.     In  this 
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c^e  the  creditor  incurred  the  expense,  with  no  beneficial 
result,  of  prosecuting  the  foreign  attachment.  It  would 
seem  that  that  of  itself  would  be  sufficient  to  sustain  the 
action,  independently  of  the  question  whether  the  debt  may 
or  may  not  be  ultimately  paid. 

The  plaintiff's  counsel  suggest  that,  as  in  the  case  of  a 
failure  to  serve  mesne  process  it  is  necessary  to  wait  and 
see  if  the  debt  will  be  paid,  or  if  it  can  be  collected  on  an 
execution,  so  in  this  case  it  is  necessary  to  see  if  the  debt 
can  be  collected  on  the  scire  facias.  Perhaps  the  default 
will  not  be  noticed,  or  the  garnishee  may  possibly  waive  it, 
or  in  some  way  fail  to  take  advantage  of  it.  The  suggestion 
contemplates  the  possibility  of  collecting  the  debt  from  one 
who  is  under  no  legal  obligation  to  pay  it,  and  who,  if 
he  does  pay  it,  may  have  no  claim  on  the  debtor  for  indem- 
nity. The  proceeding  against  the  garnishee  was  at  best  an 
experiment,  which,  if  it  had  been  successful  by  'reason  of 
any  of  the  matters  suggested,  would  most  likely  have 
resulted  in  injustice.  It  is  unnecessary  to  say  that  the  law 
requires  no  such  experiment. 

The  law  will  tolerate,  and  in  some  instances  require,  an 
effort  to  collect  a  debt  of  the  debtor;  but  it  will  not  tolerate, 
much  less  will  it  require,  a  creditor  to  attempt  to  collect  his 
debt  of  another  who  is  under  no  legal  or  moral  obligation  to 
pay  it. 

Our  conclusion  is  that  the  cause  of  action  accrued  more 
than  two  years  before  the  commencement  of  this  suit,  and 
that  the  Superior  Court  rightly  held  that  the  statute  of 
limitations  applied  to  it. 

In  this  opinion  the  other  judges  concurred. 


Ella  E.  Bbabdsley  v%.  The  City  op  Hartford. 

A  dty  is  not  bound  to  maintain  a  railing  in  front  of  the  numerous  base- 
ment offices  and  8hoi)s  that  line  its  business  streets. 
As  cities  are,  by  reason  of  special  adTantages,  burdened  with  special  duties 
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as  to  highways  from  which  oountry  towns  are  exempt,  they  should  have 
the  benefit  of  exemptions  from  liability  arising  out  of  the  necessities  of 
their  business. 

Open  basement  descents  being  necessary  to  the  business  of  a  city,  the  fail- 
ure of  the  city  to  erect  a  barrier  in  front  of  them  is  not  of  itself  negli- 
gence, and  the  city  is  not  liable  to  a  passer-by  who,  without  negligence 
on  his  part,  falls  down  such  descents.  * 

There  is  no  negligence  on  the  part  of  a  city,  in  the  omission  to  do  that 
which  it  either  has  no  right  to  do,  or  which  it  would  be  unreasonable  for 
It  to  do. 

The  negligence  of  a  town  or  city,  to  make  it  liable  for  an  injury  from  a 
dangerous  condition  of  a  highway,  must  be  such  as  would  have  made 
it  liable  to  an  indictment. 

In  some  of  the  states  a  distinction  is  made  as  to  the  rule  of  liability,  be- 
tween municipal  corporations,  or  corporations  proper,  and  quasi  corpo- 
rations, such  as  towns  or  counties,  imposing  a  greater  liability  on  the 
former.  But  this  distinction  is  not  made  by  the  courts  of  the  New  Sag- 
land  states,  and  it  is  holden  by  them  that  a  municipal  corporation  is 
liable  only  by  force  of  the  statute. 

The  absence  of  a  railing,  where  the  public  travel  is  endangered  by  the 
want  of  it,  constitutes  a  defect  in  the  highway,  as  rendering  it  unsafe  for 
public  travel,  independently  of  any  statutory  provision  as  to  a  railing 

Action  on  the  case  for  an  injury  sustained  by  the 
plaintiff  through  the  defective  condition  of  a  sidewalk  of 
the  defendant  city ;  brought  to  the  Superior  Court  in  Hart- 
ford County.     The  following  facts  were  found  by  the  court: 

On  February  12th,  1877,  and  for  a  long  time  prior  there- 
to, Fannington  Avenue  was  and  had  been  a  highway,  with- 
in the  limits  of  the  city  of  Hartford,  which  the  city  was 
legally  bound  to  keep  in  repair. 

On  the  south  side  of  the  avenue,  at  the  comer  of  Flower 
street,  stood  a  building  known  as  the  Union  Hall  Hotel, 
belonging  to  private  parties.  The  upper  part  of  it  was 
used  as  a  hotel  and  the  lower  story  was  occupied  by  stores. 
The  entrance  to  the  hotel  and  stores  was  on  the  Farming- 
ton  Avenue  front,  and  this  front  was  seventy-five  feet  long. 
The  distance  from  this  hotel  building  to  the  curbstone  or 
gutter  on  the  south  side  of  Farmington  Avenue,  was  about 
seventeen  feet  and  six  inches.  The  street  line  as  laid  out, 
as  appeared  from  the  city  surveys,  ran  in  a  line  parallel 
with  the  hotel,  about  eleven  feet  south  of  the  curbstone, 
:  and  about  six  and  one  half  feet  from  the  front  of  the  build- 
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ing.  But  the  whole  distance  from  the  curbstone  in  front 
to  the  building  was  covered  with  flagging  stones,  and  there 
was  no  visible  mark  to  indicate  where  the  street  line  was^ 
unless  it  was  that  east  of  the  hotel  there  was  a  fence 
between  the  street  and  the  adjoining  proprietors  which  was 
placed  on  or  near  the  street  line  as  laid  out,  but  did  not 
extend  west  beyond  the  east  end  of  the  hotel  building. 
One  of  the  stores  in  the  lower  story  was  occupied  by  one 
Habenstein  as  a  bakery,  being  the  second  store  west  of  the 
east  end  of  the  building,  underneath- which  was  a  basement 
with  a  flight  of  stone  steps  leading  down  to  the  basement 
from  the  flagging  in  front  of  said  building.  This  stairway 
was  five  feet  six  inches  wide,  and  the  opening  extended 
out  from  the  front  of  the  building  four  feet  and  seven 
inches,  and  the  stairway  was  about  ten  feet  deep  and  very 
steep,  the  first  step  being  about  twenty  inches  south  of  the 
south  line  of  the  street  as  laid  out. 

On  the  west  side  of  the  stairway  was  an  iron  railing  or 
guard,  attached  to  the  building  and  extending  out  nearly  as 
far  as  the  opening  and  partially  guarding  it,  but  the  east 
side  and  front  were  wholly  unguarded,  and  the  opening  or 
stairway  was  dangerous  for  persons  passing  along  the  side- 
walk on  the  south  side  of  Farmington  Avenue  in  the  night 
season,  by  reason  of  the  liability  to  overstep  the  line  of  the 
street  as  laid  out  and  fall  into  it. 

On  the  evening  of  February  12th,  1877,  about  half-past 
nine  o'clock,  it  being  very  dark  and  the  wind  blowing  with 
great  force,  the  plaintiff,  who  taught  in  a  night  school,  had 
occasion  to  pass  along  the  avenue  from  the  east  on  her  way 
home  from  school,  in  company  with  two  other  lady  teachers 
in  the  night  school.  The  store  east  of  that  occupied  by 
Habenstein  was  a  drug  store  with  lights  in  the  windows, 
but  which  did  not  cast  any  light  upon  the  opening  in  ques- 
tion. Nor  were  there  any  street  lights  near  enough  to 
send  any  light  on  the  opening.  As  these  three  ladies  came 
along  from  the  east,  they  drew  in  towards  the  wall  of  the 
hotel  to  avoid  somewhat  the  violence  of  the  wind. 

The  plaintiff  passed  along  until  she  arrived  near  the 
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edge  of  the  stairway,  of  the  existence  of  which  she  was 
ignorant.  She  then  turned  to  speak  to  the  lady  behind 
her,  and  stepping  backward  fell  into  the  opening  and  down 
the  steps,  receiving  very  serious  and  painful  bodily  injuries 
from  which  she  is  still  suffering. 

The  accident  and  the  injuries  resulting  were  in  no  way 
occasioned  by  the  negligence  or  want  of  care  of  the  plain- 
tiff. 

The  plaintiff  gave  notice  to  the  defendant  city  of  the 
injury  ba  required  by  law. 

Upon  the  foregoing  facts  the  defendant  claimed  that  it 
was  not  liable  for  the  injuries  sustained  by  the  plaintiff, 
and  that  judgment  should  be  rendered  for  nominal  damages 
only ;  for  the  reasons — 

1.  That  the  stairway  in  question  was  not  a  defect  in  the 
highway,  for  which  the  defendant  city  was  responsible. 

2.  That  the  injuries  were  wholly  caused  by  a  dangerous 
opening  located  upon  private  property,  for  which  the  owner 
thereof  was  alone  responsible. 

3.  That  the  injuries  were  received  wholly  outside  of  the 
highway  and  were  occasioned  by  causes  existing  wholly 
without  it,  and  which  operated  upon  the  plaintiff  only 
when  outside  the  limits  of  the  highway  and  upon  private 
property,  the  accident  being  from  its  inception  to  its  end 
wholly  without  the  highway. 

4.  That  the  nature  of  the  defect  and  the  circumstances 
of  the  injury  were  not  such  as  to  render  the  defendant, 
responsible  therefor. 

The  court  (^Beard%ley^  J".,)  overruled  these  claims  and 
gave  judgment  for  the  plaintiff,  for  $800  damages. 
The  defendant  appealed  to  this  court. 

5.  0.  Prentice^  for  the  appellant,  cited  2  Dillon  Municip. 
Corp.,  §  1000 ;  Wood  on  Nuisances,  §§  317,  324 ;  Dimoeh  v. 
Town  of  Svffield,  80  Conn.,  129 ;  Stoningtan  v.  States,  31  id., 
213 ;  Hetmon  v.  Oit]/  of  New  Haven^  34  id.,  136 ;  Ayer  v. 
City  of  Norwich,  39  id.,  376 ;  Snow  v.  Jnhab.  qf  Adaim^  1. 
Cush.,  447;  Smith  v.  Inhdb.  of  Wendell,   7  id.,   498;  KeJr 
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logg  V.  Inhab.  of  Northampton^  4  Gray,  66 ;  Hixon  v.  (Hty 
of  Lowell^  18  id.,  59 ;  Richards  v.  Inhah.  of  Enfield^  id., 
846 ;  Hawkes  v.  Inhab.  of  Hawley^  128  Mass.,  210 ;  BavU 
V.  City  of  Bangor^  42  Maine,  522 ;  Dickey  v.  Maine  Tele- 
graph Co.,  46  id.,  483 ;  Taylor  v.  Peckham,  8  R.  Isl.,  349 ; 
Syken  v.  Town  of  Pawlet,  43  Verm.,  449. 

A.  P.  Hyde  and  F.  E.  Hyde,  for  the  appellee. 

1.  The  basement  descent  was  within  the  limits  of  the 
highway  as  actually  used  by  the  public,  and  therefore  the 
city  is  liable,  although  it  was  a  little  outside  the  street  line 
as  laid  out  on  the  survey  of  the  street.  The  court  found 
that  there  was  flagging  extending  from  the  curbstone  clear 
up  to  the  front  of  the  building.  There  was  no  mark  to  fix 
the  line  of  the  street  as  laid  out.  The  unbroken  line  of 
sidewalk  was  an  invitation  to  the  public  to  pass  as  well  on 
the  one  side  of  the  invisible  street  line  as  upon  the  other. 
Thereby  the  sidewalk  on  the  outside  of  the  street  line 
became  as  much  a  part  of  the  actual  highway  as  that  on 
the  inside.  In  Ely  v.  Parsons,  2  Conn.,  882,  it  was  held 
that  where  an  order  of  the  County  Court  fixing  the  limits 
of  the  prison  made  the  line  of  a  street  one  of  the  boun- 
daries, it  must  be  construed  to  mean  the  practical  line,  as  it 
was  used  and  traveled  at  the  time  of  making  the  order,  and 
not  the  air  line  specified  in  the  laying  out  of  the  street.  In 
Manchester  v.  City  of  Hartford,  80  Conn.,  118,  it  is  held 
that  a  sidewalk  along  a  public  street  in  a  city,  having  been 
constructed  and  thrown  open  for  public  use,  and  used  in 
connection  with  the  rest  of  the  street,  must,  as  a  part  of  the 
9treet,  be  so  maintained  and  repaired  as  to  be  reasonably 
safe  and  convenient  for  the  passage  of  travelers  exercising 
ordinary  care.  We  think  it  is  clear  under  these  decisions, 
and  the  finding  of  the  court,  that  the  place  where  this  acci- 
dent occurred  was  within  the  limits  of  the  highway  in  the 
sense  in  which  the  statute  uses  that  word.  It  was  an  open 
stretch  of  walk,  whereon  the  public  were  invited  to  walk 
day  and  night.  Nothing  could  indicate  to  them  that  they 
were  outside  the  street  line.     It  is  clear  that  the  statute 


Digitized  by  VjOOQIC 


584  HARTFORD  DISTRICT. 

Beftidsley  v.  City  of  Hartford. 


cannot  mean  by  the  word  "highway"  an  undefined,  un- 
known thing,  which  exists  only  on  paper,  and  which  it 
requires  a  surveyor  with  a  compass  and  chain  to  locate. 
On  the  contrary,  on  principles  of  common  sense,  and  in 
accordance  with  previous  decisions  of  this  court,  it  means 
the  actual  highway  as  people  know  it,  and  as  they  are 
using  and  have  been  accustomed  to  use  it. 

2.  If  the  court  shall  hold  that  the  word  "  highway,"  as 
used  in  the  statute,  refers  only  to  that  portion  of  the  street 
included  between  the  invisible  lines  of  the  survey,  the 
defendant  is  still  liable.  In  the  case  of  Mun%(m  v.  Town  of 
Derhy^  37  Conn.,  298,  the  place  where  the  accident  occurred 
was  a  long  distance  from  the  line  of  the  highway  approved 
and  accepted  by  the  selectmen.  A  ditch  had  been  opened 
across  the  abandoned  highway  and  the  plaintiff,  mistaking 
the  old  for  the  new  highway,  was  precipitated  into  the  ditch 
and  injured.  In  this  case  also  the  defendants  claimed 
(p.  303)  that  the  "  plaintiff  must  prove  to  the  satisfaction 
of  the  jury  that  the  precise  place  where  the  injury  was 
received  was  a  public  highway  in  the  town  of  Derby ; "  but 
the  court  says  (p.  311) :  "  The  fact  upon  which  the  defend- 
ants so  much  rely,  that  the  place  where  the  accident  happened 
was  from  twenty  to  forty  rods  from  the  point  of  divergence 
of  the  two  roads,  and  from  two  to  five  rods  distant  from  the 
nearest  point  in  the  new  highway,  seems  to  us  to  be  entitled 
to  little  or  no  weight.  The  danger  did  not  materially  depend 
upon  the  proximity  of  the  ditch  to  the  new  highway,  nor 
was  it  to  any  appreciable  extent  diminished  by  its  distance 
frbm  it."  And  on  pages  313-314 :  "  The  case  of  Davi%  v. 
Etll^  41  N.  Hamp.,  329,  is  an  authority  directly  establishing 
the  proposition  that  ^  the  want  of  a  sufficient  railing,  bai*rier, 
or  protection  to  prevent  travelers  passing  upon  a  highway 
from  running  into  some  dangerous  excavation  or  pond,  or 
against  a  wall,  stone,  or  other  dangerous  obstruction,  with- 
cmt  its  limits^  but  in  the  general  direction  of  the  travd 
thereon^  may  properly  be  alleged  a  defect  in  the  highway 
itself.'  The  same  doctrine  is  supported  by  Willey  v.  City  (jjf 
Portsmouth,  86  N.  Hamp.,  803."     Though  the  facts  in  the 
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case  now  before  the  court  are  not  precisely  the  same  as 
^bove,  the  difference  is  only  in  the  fact  that  in  that  case  the 
accident  happened  several  rods  from  the  line  of  the  high- 
way. In  the  present  case  the  distance  was  only  twenty 
inches,  and  in  the  general  direction  of  the  travel  on  the 
highway.  In  lAitlefield  v.  City  of  Norwich^  40  Conn.,  406, 
there  was  an  accident  which  happened  by  the  plaintiff 
falling  into  an  opening  left  by  removing  a  grating,  and 
in  consideration  of  the  facts  in  the  case  the  court  held 
the  city  not  liable,  but  it  also  held  that  "if  the  con- 
struction of  the  gloating  had  been  such  as  to  make  it  con- 
stantly dangerous  to  public  travel  upon  the  walk,  by  its 
liability  to  be  left  out  of  place,  and  a  proper  supervision 
and  care  on  the  part  of  the  city  authorities  would  have  dis- 
covered the  danger  and  guarded  against  it,  the  city  would 
have  been  liable.  It  is  the  duty  of  the  city  authorities  to 
be  vigilant  to  guard  against  such  accidents.*'  In  Hetfnson 
V.  Oitt/  of  New  Raven^  34  Conn.,  136,  our  court  held  that 
"  any  object  in,  upon,  or  near  the  traveled  path^  which  would 
necessarily  obstruct  or  hinder  one  in  the  use  of  the  road  for 
the  purpose  of  traveling  thereon,  or  which  from  its  nature 
and  position  would  be  likely  to  produce  that  result,  will  as 
a  general  rule  constitute  a  defect  in  a  highway."  In  the 
case  of  Hayden  v.  Inhabitants  of  AUlehoroiLgh^  7  Gray,  842, 
the  lower  court  instructed  the  jury  as  follows :  "  That  if 
the  line  of  the  highway  was  not  indicated  by  any  visible 
objects,  such  as  fences,  banks  of  earth,  or  other  objects,  and 
if  there  was  nothing  to  show  the  plaintiff  in  the  evening 
that  the  route  she  was  pursuing  was  not  within  the  way 
intended  for  public  travel,  and  if,  within  the  general  course 
and  direction  of  the  travel,  where  travelers  were  accus- 
tomed to  pass  along  the  said  highway,  the  cellar  was  so 
situated  within  the  limits  of  the  highway  as  to  render  the 
traveling  there  dangerous,  or  without  the  limits  of  the 
located  way  but  so  near  as  to  render  the  traveling  there 
dangerous,  in  the  condition  in  which  it  was  at  the  time  of 
the  accident,  and  the  cellar  was  suffered  to  remain  beyond 
a  reasonable  length  of  time  within  which  to  put  the  same  in 
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a  safe  condition,  or  more  than  twenty-four  hours,  and  the 
defendants  had  reasonable  notice  of  the  course  of  th^ 
travel,  and  of  the  dangerous  condition  of  such  cellar,  and 
there  was  nothing  reasonably  to  indicate  or  give  notice  to 
travelers  of  their  approach  to  the  cellar,  until  too  late  to 
avoid  the  same,  the  town  would  thereby  become  liable." 
The  higher  court  sustained  this  charge.  See  also  City  of 
Norwich  V.  Breeds  80  Conn.,  585 ;  Boucher  v.  City  of  New 
Haven^  40  id.,  456.  We  claim,  therefore,  that  under  the 
decisions  of  this  court,  and  the  general  tenor  of  the  law  in 
such  cases,  and  according  to  justice  and  good  sense,  the 
plaintiff  is.  entitled  to  the  damages  awarded  by  the  lower 
court,  whether  the  unguarded  opening,  which  caused  the 
injury  to  the  plaintiff,  was  within  the  limits  of  the  highway, 
or  twenty  inches  without  the  surveyed  street  line.  It  was 
in  the  highway  as  used  by  the  public,  was  dangerous  to  all 
night  travelers,  and  the  city  was  negligent  of  its  duties  in 
not  causing  the  same  to  be  properly  guarded  or  closed. 

LoOMis,  J.  This  is  an  action  on  the  statute  with  regard 
to  highways  to  recover  damages  from  the  defendant  city  for 
an  injury  sustained  by  the  plaintiff  through,  as  it  is  claimed, 
the  drfective  condition  of  a  sidewalk  of  the  city.  The  case 
was  defaulted  in  the  Superior  Court  and  heard  in  damages. 
The  court  awarded  full  damages,  and  the  case  is  brought 
before  us  by  a  motion  in  error,  the  defendant  claiming  that 
the  court  erred  in  awarding  more  than  nominal  damages. 

The  facts  as  presented  by  the  record  are  briefly  as  fol- 
lows : — The  place  where  the  injury  was  received  is  a  long 
established  street  of  the  city  known  as  Farming^n  Avenue^ 
ftt  a  point  where  a  hotel  fronts  upon  the  street,  with  tiie 
Space  between  it  and  the  street  line  open  and  flagged  like 
the  sidewalk,  with  nothing  to  indicate  the  line  between  the 
fttreet  proper  and  the  open  space  in  front  of  the  hotel.  The 
front  of  the  building  is  found  to  be  seventeen  and  a  half 
fleet  south  from  the  curbstone  of  the  sidewalk.  The  line  of 
khe  street  is  eleven  feet  south  of  the  curbstone,  leaving  six 
and  a  half  feet  of  space,  which  was  private  property,  be- 
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tween  the  street  line  and  the  front  of  the  building.  The 
hotel  is  kept  in  the  second  and  higher  stories  of  the  build- 
ing, with  an  entrance  in  front,  and  all  the  lower  story  is 
occupied  by  stores  fronting  on  the  street,  the  whole  frontage 
of  the  building  being  seventy-five  feet.  One  of  these  stores, 
with  a  basement,  and  a  stairway  in  front  leading  to  the  base- 
ment, was  occupied  by  one  Habenstein  as  a  bakery.  The 
basement  stairway  extended  four  feet  and  seven  inches  from 
the  front  of  the  building,  and  had  no  protection  except  an 
iron  railing  on  i;he  west  side  of  it.  The  plaintiff,  on  the 
12th  of  February,  1877,  had  occasion  to  pass  along  the  side- 
walk from  the  east  about  half  past  nine  in  the  evening,  with 
two  other  ladies,  and  fell  into  this  basement  entry-way  and 
was  seriously  hurt.  It  is  found  that  the  night  was  very 
dark  and  the  wind  blowing  with  great  force,  and  that  the 
three  ladies  went  in  close  to  the  building  to  protect  them- 
selves somewhat  from  the  violence  of  the  wind,  and  that  the 
plaintiff,  when  near  the  basement  entrance,  without  being 
aware  of  its  vicinity  or  existence,  turned  to  speak  £5  one  of 
the  ladies  behind  her  and  stepping  backward  fell  into  the 
opening.  It  is  also  found  that  the  accident  happened  with- 
out negligence  or  want  of  care  on  her  part. 

It  is  well  settled  that  a  town  or  city  is  not  liable  for  inju- 
ries from  a  defect  in  the  highway  except  as  made  so  by 
statute.  In  some  of  the  states  a  distinction  is  made,  as  to 
the  rule  of  liability,  between  municipal  corporations^  or 
corporations  proper,  and  quasi  corporations,  such  as  towna 
or  counties^  imposing  a  greater  liability  on  the  former.  But 
this  distinction  is  not  made  by  the  courts  of  the  New  Eng-* 
land  states,  and  it  is  holden  by  them  that  a  municipal  oot-» 
poration  is  liable  only  by  force  of  the  statute.  That  is 
clearly  the  law  of  this  state. 

Our  statute  provides  that  "towns  shall,  within  theic 
respective  limits,  build  and  repair  all  necessary  highways 
and  bridges,  except  where  such  duty  belongs  to  son^e  pu> 
ticular  person."  Gen.  Statutes,  p.  281,  sec.  1.  Cities  by 
their  charters  are  charged  with  the  same  duty  with  regard 
to  the  highways  and  brieves  within  their  limits.     And  the 


Digitized  by  VjOOQIC 


688  HARTFORD  DISTRICT. 

Beardsley  v.  City  of  Hartford. 

10th  section  of  the  statute  provides  that  ^^any  person, 
injured  in  person  .or  property  by  means  of  a  defective 
road  or  bridge,  may  recover  damages  from  the  party  bound 
to  keep  it  in  Repair."  Another  section  of  the  statute  pro- 
vides that  there  shall  be  ^^  a  sufficient  railing  or  fence  on 
the  side  of  such  bridge,  and  of  such  parts  of  such  road  as 
are  so  made  or  raised  above  the  adjoining  ground  as  to  be 
unsafe  for  travel."  We  think  however  that  this  provision 
does  not  apply  to  a  case  like  this. 

It  has  been  repeatedly  held  in  this  and  qther  states  that 
the  absence  of  a  railing,  where  the  public  travel  is  endan- 
gered by  the  want  of  it,  constitutes  a  defect  in  the  high- 
way; making  the  town  or  city  liable,  not  by  force  of  any 
statute  specifically  requiring  a  railing,  but  under  the  gene- 
ral provision  that  the  highways  shall  be  kept  in  repair;  that 
term  being  held  to  mean  that  they  shall  be  kept  in  such  con- 
dition as  to  be  safe  for  pvhlic  travel. 

A  sidewalk  is  of  course  a  part  of  a  street,  and  entitled  to 
the  same  protection  as  the  rest. 

The  counsel  for  the  defendant  city  has  argued  the  case  as 
if  the  mere  fact  that  the  place  where  the  injury  occurred 
was  outside  of  the  limits  of  the  highway,  is  sufficient  to 
save  the  city  from  all  liability,  even  though  the  opening 
made  travel  unsafe.  This  proposition  can  not  be  sustained. 
An  object  or  a  state  of  things  outside  of  the  line  of  the 
street  may  render  travel  unsafe,  and  make  a  town  or  city 
liable  for  an  injury  occasioned  by  it.  Of  course  nearness  to 
or  remoteness  from  the  line  of  the  street  is  a  very  important 
and  generally  decisive  consideration  in  determining  whether 
the  travel  is  rendered  unsafe  by  it,  but  where  it  is  so  near 
as  clearly  to  endanger  public  travel  the  fact  that  it  is  out- 
side of  the  line  of  the  street  has  no  other  effect  than  this ; 
if  within  the  line  of  the  street  the  authorities  of  the  town 
or  city  have  entire  control  over  it,  and  can  remove  it  if  it 
be  an  obstruction,  or  fill  up  the  cavity,  if  the  defect  be  of 
that  character,  while  they  have  no  power  to  go  upon  private 
property  for  the  purpose  of  doing  it.  The  whole  power, 
and  so  the  whole  duty,  of  the  corporation  is  to  protect  the 
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public  against  it  by  a  railing.  This  they  have  power  to 
place,  not  on  the  property  of  the  adjoining  owner,  but  only 
on  or  within  the  line  of  the  street.  If  the  adjoining  owner 
has  dug  a  deep  hole  near  the  street  line  he  is  personally  lia- 
ble for  any  injury  that  a  passenger  upon  the  sidewalk,  who 
uses  ordinary  care,  may  sustain  by  falling  into  it.  But  the 
city  will  also  be  liable,  not  for  the  digging  of  the  hole,  nor 
for  leaving  it  unfilled,  but  for  not  doing  what  it  had  perfect 
power  to  do,  erecting  a  barricade  of  some  sort  to  prevent 
passengers  from  getting  into  it. 

About  this  general  principle  there  can  be  no  serious  ques- 
tion. It  is  well  stated  by  HoAB,  J.,  in  Alger  v.  Citi/  of 
Lowell^  3  Allen,  406.  "  The  place  where  the  plaintiff  fell 
was  indeed  outside  of  the  line  of  the  street ;  but  the  defect 
in  the  street  which  occasioned  the  injury  was  the  want  of  a 
railing,  if  one  was  necessary  at  that  place  to  make  the  street 
safe  and  convenient  for  travelers  in  the  use  of  ordinary 
care.  ♦  ♦  *  The  true  test  is  not  whether  the  dangerous 
place  is  outside  of  the  way,  or  whether  some  small  strip  of 
ground  not  included  in  the  way  must  be  traversed  in  reach- 
ing the  danger ;  but  whether  there  is  such  a  risk  of  a  trav- 
eler, using  ordinary  care  in  passing  along  the  street,  being 
thrown  or  falling  into  the  dangerous  place,  that  a  railing  is 
requisite  to  make  the  way  itself  safe  and  convenient." 
Numerous  authorities  might  be  cited  to  the  same  effect. 

The  whole  question  in  the  present  case  is  therefore, 
whether  it  was  the  duty  of  the  city  to  have  placed  a  railing 
or  barrier  of  some  kind  against  these  basement  steps,  so  as 
to  make  sure  tbat  no  passenger  on  the  sidewalk  could  stray 
from  the  public  way  and  fall  down  them. 

And  here  it  is  to  be  observed  that  the  city  had  no  power 
to  erect  a  railing  that  should  simply  fence  in,  in  fi-ont  and 
on  the  sides,  this  basement  stairway.  It  would  have  had  to 
go  upon  private  ground  to  do  this,  and  that  it  had  no  right 
to  do.  It  could  only  erect  a  railing  along  the  outer  line  of 
the  sidewalk  in  front  of  the  stairway.  But  such  a  railing 
would  not  have  protected  passengers  from  getting  behind  it 
unless  it  was  carried  along  the  whole  &ont.    It  is  found 
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that  a  fence  ran  along  the  street  line  from  the  east,  but 
only  as  far  as  the  east  comer  of  the  hotel.    As  the  plaintiff 
came  along  the  walk  from  the  east  she  must  have  been 
within  the  street  line  until  she  reached  the  corner  of  the 
building.     Habenstein's  store  was  the  second  from  the  east 
corner,  and  the  basement  steps  were  immediately  east  of 
the  door  of  his  store.     The  plaintiff  must  have  made  there- 
fore a  very  sudden  deflection  from  the  line  of  the  sidewalk 
to  bring  herself  in   that   short  space,   probably  not  over 
twenty  or  at  most  twenty-five  feet,  in  close  proximity  to  the 
building.     It  is  found  that  the  drug  store  at  the  east  comer 
of  the  building  had  lights  in  the  windows,  so  that  she  must 
have  been  aware  of  the  deflection  of  her  course.     And  her 
conduct  in  the  matter  is  explained  by  the  finding  that  she 
turned  in  towards  the  building  "to  avoid  somewhat  the 
violence  of  the  wind."     It  is  plain  that,  turning  in  at  such 
an  angle,  as  she  left  the  part  of  the  sidewalk  that  was 
fenced,  would  have  brought  her  inside  of  any  mere  front 
railing  that  the  city  could  have  erected  along  the  line  of 
the  walk  on  its  own  ground.     A  passenger  thus  turning  in 
could  be  protected  from  falling  into  the  basement  gangway 
only  by  side  railings,  which  the  city  had  no  right  to  place 
there,  or  by  a  continuous  front  railing  that  would  have  cut 
off  all  access  to  the  hotel  door  and  the  doors  of  the  stores, 
except  through  gates  to   be  opened  and  shut  as  people 
passed  in  and  out.     Such  an  embarrassment  as  this  to  free 
ingress  and  egress  would  not  be  tolerated  in  a  city,  in  front 
of  a  hotel  and  stores. 

And  this  brings  us  to  what  we  think  is  the  real  question 
in  the  case.  Is  a  city  bound  to  maintain  a  railing  in  front 
of  the  numerous  basements  and  basement  steps  that  line  its 
business  streets?  Such  basements  are  used  in  every  popu- 
lous city  for  business  purposes  of  almost  every  kind.  In  a 
large  city  like  New  York  the  first  story  of  almost  every 
business  block  is  reached  by  steps,  that  extend  to  the  line 
of  the  street,  while  on  each  side  of  them  are  steps  leading 
down  to  offices  in  the  basement.  These  offices  are  of  great 
value  and  rent  for  large  sums,  and  it  is  essential  to  their 
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convenient  and  profitable  use  that  they  be  as  open  as  possi- 
ble to  the  entry  of  the  public.     Indeed  a  railing  in  front  of 
them,  with  the  necessity  of  opening  and  shutting  a  gate  as 
people  passed  in  and  out,  would  greatly  impair  their  value 
for  all  the  purposes  that  give  them  value.     The  same  state 
of  things  exists,  though  in  less  degree,  in  a  smaller  city  like 
Hartford.    Along  its  principal  streets  such  basement  shops 
may  be  counted  by  scores.     In  many  of  them  there  is  not 
merely  the  necessary  depression  for  steps,  but  the  excava- 
tion extends  along  the  whole  front,  giving  room  for  larger 
windows,  and  wider  entrance.     Every  such  depression  by 
tiie  side  of  the  walk,  though  outside  of  the  limits  of  the 
street,  renders  travel  along  the  sidewalk  dangerous;   for 
even  if  the  descent  be  one  of  but  two  or  three  steps,  it 
would  be  enough  to  cause  a  dangerous  fall  to  one  who 
should  inadvertently  step  off.     Indeed,  as  a  person  by  such 
a  fall  would  be  thrown  against  the  brick  or  granite  sides  of 
the  building,  such  a  place  would  be  much  more  dangerous 
than  a  pit-fall  as  deep  in.  a  place  in  the  country,  where  one 
would  fall  only  upon  the  soil.     It  is  true  that  the  more 
populous  the  city,  and  hence  the  more  thronged  the  street, 
the  greater  is  the  number  of  persons  exposed  to  the  danger ; 
but  as  the  city  becomes  more  populous  and  the  streets  more 
thronged,  the  higher  become  rents,  and  the  greater  neces- 
sity for  and  value  of  such  basement  oflBces  and  places  of 
business.     It  may  indeed  be  set  down  as  one  of  the  necessi- 
ties of  city  life,  that  basements  along  its  business,  and 
therefore  its  most  thronged  streets,  should  be  thus  used, 
and  that  they  should  be  not  only  open  but  inviting  to  the 
public.     Now  what  is  the  duty  of  the  city  with  regard  to 
them  ?    There  is  no  practicable  way  of  perfectly  protecting 
the  public  but  by  a  railing  in  front  of  them.     Can  it  be 
regarded  as  the  duty  of  a  city  to  maintain  such  a  railing  ? 
Are  we  to  apply  to  the  case  without  qualification  the  same 
rule  that  would  be  applied  to  a  pit  hole,  like  the  cellar  of  a 
burned    building,   adjoining  a  sidewalk,   where  a  railing 
Would  cause  no  inconvenience  to  the  owner  of  the  property? 
It  is  a  well  settled  rule  that  the  law  varies  with  the  vary- 
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ing  reasons  on  which  it  is  founded.  This  is  expressed  by 
the  maxim,  **  cessante  ratione^  cesset  ipsa  lexJ*^  This  means 
that  no  law  can  survive  the  reasons  on  which  it  is  founded. 
It  needs  no  statute  to  change  it ;  it  abrogates  itself.  If  the 
reasons  on  which  a  law  rests  are  overborne  by  opposing 
reasons,  which  in  the  progress  of  society  gain  a  controlling 
force,  the  old  law,  though  still  good  as  an  abstract  princi- 
ple, and  good  in  its  application  to  some  circumstances,  must 
cease  to  apply  as  a  controlling  principle  to  the  new  circum- 
stances. 

There  are  certain  special  duties  with  regard  to  highways 
resting  on  cities  by  reason  of  their  character  as  such.     One 
is  that  of  having  a  more  perfect  road  bed  for  the  greater 
amount  of  travel.     Another  that  of  making  sidewalks  of 
ample  width  and  generally  flagged.     Still  another  that  of 
removing  snow  and  ice  from  the  streets  and  walks.     Thus, 
in  Landolt  v.  City  of  Norwich^  87  Conn.,  618,  Seymour,  J., 
says.     "  The  peril  [from  snow  and  ice]  is  not  such  as  to 
warrant  the  great  eifpense,  in  a  sparsely  inhabitated  village, 
of  attempting  a  preventive  or  remedy;  but  in  cities  the 
aggregate  of  peril  by  reason  of  the  number  exposed  to  it 
becomes  considerable,  and  the  means  of  meeting  the  need- 
ful expense  are  ample ;  and  hence  in  cities  the  public  as 
such  properly  undertake  the  duty  of  doing  the  best  they 
can  to  provide  against  the  dangers  to  travel  which  winter 
in   this  climate  necessarily  brings  with   it."     Now  if,  by 
reason  of  the  special  advantages  and  special  necessities  of 
cities  they  are  by  law  burdened  with  special  duties  of  this 
sort,  from  which   country  towns  and  villages,  by  reason 
solely  of  their  character  as   such,  are  exempt,  surely  the 
rule  should  work  favorably  for  cities  in  those  particulars  in 
which  the  necessities  of  business  impose  upon  them  limita- 
tions which  do  not  exist  in  country  towns.     People  collect 
in  cities  in  large  part  for  purposes  of  trafiSc,  and  to  these 
purposes  the  central  and  most  crowded  streets  of  a  city  are 
almost  wholly  devoted.     Must  not  the  necessities  of  this 
business  furnish  the  law  that  shall  determine  the  action  of 
the  city  in  the  matter  of  barring  out  the  public,  for  the  sake 
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of  the  safety  of  travelers,  from  those  places  below  the  level 
of  the  sidewalk  that  the  business  of  the  city  absolutely 
requires  should  be  kept  easily  accessible?  There  are 
special  dangers  all  along  a  city  street,  for  an  unwary  foot 
passenger,  that  do  not  exist  in  country  towns.  The  project- 
ing steps  against  which  a  pedestrian  can  so  easily  stumble 
in  the  night  and  be  hurt,  the  hitching  posts,  posts  for  awn- 
ings, the  very  curb  stone  over  which  he  could  so  easily  trip, 
with  the  lower  level  of  the  gutter  into  which  he  could  so 
easily  be  carried  by  a  mistep,  the  occasional  necessary  de- 
scent of  a  steep  place  by  steps,  the  projecting  buttresses  of 
buildings  against  which  he  might  run — all  needing  but  a 
slight  deflection  from  the  central  part  of  the  walk,  which 
one  would  be  very  likely  to  make  in  a  dark  and  stormy 
night — all  these  things,  presenting  dangers  rarely  found  in 
a  country  village,  and  dangers  to  which  the  larger  popula- 
tion makes  the  aggregate  of  exposure  much  greater,  a  city 
does  not  attempt,  and  is  not  expected,  to  provide  against. 
They  are  necessary  features  of  a  city,  and  the  peril  a  neces- 
sary incident  of  city  life.  The  open  basement  descents  are 
as  necessary  to  the  business  of  the  city  as  the  open  and  un- 
protected wharves  of  a  seaport  are  to  its  commerce.  Some 
streets  in  the  city  of  New  York  lie  close  along  the  water, 
the  wharves  opening  from  them,  and  necessarily  kept  open 
for  the  passage  of  drays,  while  their  outer  edge  is  protected 
only  by  a  low  string  piece,  which  while  sufficient  to  prevent 
drays  from  backing  into  the  water,  would  be  no  protection 
to  a  foot  passenger,  but  would  be  likely  to  cause  him  to 
stumble  and  fall  into  the  water.  These  unprotected  wharves 
are  often  but  a  few  feet  from  the  line  of  the  street,  and  the 
passenger  could  easily  stray  upon  them  in  a  dark  night. 
-  The  principle  we  are  laying  down  is  only  the  old  estab- 
lished one,  that  the  city  must  have  been  guilty  of  negli- 
gence in  leaving  a  basement  entrance  unprotected,  before  it 
can  be  liable  for  an  injury  happening  by  reason  of  it.  If 
the  erection  of  a  barrier  in  front  of  such  an  entrance  is 
what  the  city  has  no  right  to  do,  or  if,  having  the  right,  it 
is  what  it  cannot  reasonably  be  expected  to  do,  then  there 
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is  no  negligence  in  the  omission  to  do  it.  This  principle  is 
abundantly  sustained  by  the  authorities.  In  Taylor  v.  Peek- 
ham^  8  R.  Isl.,  849,  the  court  held  that  a  town  was  not  lia- 
ble for  an  injury  from  the  fall  of  a  sign  which  had  not  been 
securely  fastened  in  its  place  upon  a  building  outside  of  the 
limit  of  the  highway.  Bradley,  C.  J.,  in  giving  the  opin- 
ion of  the  court  says  (p.  352 :)  "  The  liability  for  such  acci- 
dents would  carry  with  it  an  equally  extensive  authority. 
The  towns  must  necessarily  have  a  corresponding  right  to 
control  the  uses  of  property  adjoining  the  highway,  so  as  to 
protect  themselves  from  the  liabilities  for  such  use."  In 
Svhhard  v.  City  of  Concord^  35  N.  Hamp.,  52,  Sawyer,  J., 
giving  the  opinion  of  the  court  says  (p.  68 :)  "  We  think  it 
must  be  held  to  be  the  meaning  of  the  enactment  which 
subjects  towns  to  liability  for  injuries  resulting  from  ob- 
structions, insufficiencies  or  want  of  repairs  in  their  high- 
ways, that  nothing  is  an  obstruction  which  the  town  was  not 
bound  to  have  removed  at  the  time  of  the  injury  under  the 
circumstances  of  that  particular  case;  nothing  an  insuffi- 
ciency which  it  was  not  reasonably  bound  then  to  have  im- 
proved ;  nothing  a  want  of  repairs  which,  in  the  same  view 
it  was  not  bound  to  have  amended.  *  *  11  there  was  no 
duty  there  was  no  negligence.  In  the  very  idea  of  negli- 
gence is  embraced  a  duty  which  the  party  ought  to  have 
performed.  If  the  town,  under  all  the  circumstances,  was 
not  bound  to  remedy  the  defect  or  remove  the  obstruction, 
it  is  chargeable  with  no  negligence  or  failure  of  duty.'*  In 
Jone%  V.  Inhabitants  of  Waltham^  4  Cush.,  299,  the  drfend- 
ant  town  was  sued  for  an  injury  by  falling  into  a  cattle 
guard  at  a  place  where  a  railroad  crossed  the  highway.  The 
town  had  placed  a  railing  before  it  as  far  as  it  was  able  to  do 
without  interfering  with  the  passage  of  the  cars.  Met- 
CALF,  J.,  giving  the  opinion  of  the  court,  says  (p.  301): — 
"  The  only  ground  upon  which  the  town  can  be  held  liable 
to  this  action  is,  that  there  was  a  dangerous  place  on  the 
road  side  which  required  a  fence  or  barrier  to  make  the 
road  safe  for  travelers.  But  when  a  town  has  no  power  to 
erect  such  fence  or  barrier,  it  is  not  answerable  for  the  con- 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1888,  046 

Beardsley  v.  City  of  Hartford. 

■  ■  t 

sequences  which  follow  from  the  want  of  it."    Clearly  tberft 
can  be  no  diflference  in  law  between  the  case  where  a  oiAji . 
has  no  power  to  place  a  barrier,  and  the  case  where  it  would^ 
in  view  of  all  the  circumstances,  be  unreasonable  and  im» 
proper  for  it  to  place  one. 

That  the  negligence  of  the  town  must  be  actual  and  no4 
merely  constructive,  follows  from  the  rule,  which  is  wqII 
settled,  that  the  neglect  to  repair  or  render  safe  a  highwajr 
must  be  such  as  would  have  made  the  town  liable  to  an 
indictment.  Thus,  it  is  said  in  Davis  v.  City  of  Bangor^  42 
Maine,  522,  that  **  the  liability  of  a  town  for  damages  arising 
from  a  defective  highway  depends  upon  proof  of  the  sains 
facts  that  would  render  it  liable  to  indictment,  and  in  all 
cases  where  it  may  be  held  for  damages  it  may  be  indicted.*' 
In  Wood  on  Nuisances,  sec.  324,  it  is  said  that  "  as  a  rule, 
those  defects  only  are  actionable  which  are  indictable  at 
common  law  as  nuisances  '* ;  and  further  on  in  the  same  sec- 
tion the  law  on  the  subject  of  exposures  to  injury  from 
objects  outside  of  the  line  of  the  highway  is  thus  laid 
down — (more  strongly  we  think  than  the  authorities  will 
warrant :)  "  For  injuries  resulting  from  any  obstruction  in 
the  highway  itself,  and  over  which  the  proper  authorities 
have  lawful  control,  and  which  they  can  lawfully  remove, 
the  town  or  city  is  liable.  But  where  the  injury  results 
from  something  outside  the  limits  of  the  highway,  upon 
land  which  they  have  no  authoritj'^  to  enter  upon,  the  indi- 
vidual making  or  continuing  the  erection  or  obstruction 
alone  is  liable.  It  would  be  highly  inequitable  to  hold  th^ 
town  liable  for  injuries  resulting  fi'om  something  over  which 
they  have  no  control  and  which  they  cannot  remove,  any 
more  than  any  other  citizen."  ! . ; 

Now  in  the  court  below,  the  judge,  before  whom  the  case 
was  tried  upon  a  hearing  in  damages,  found  the  fact  that 
travel  along  the  sidewalk  in  question  was  endangered  by 
the  basement  opening  in  question,  and  that  the  plaintiff  bus- 
|tained  the  injury  while  in  the  use  of  ordinary  care,  and  upon 
these  facts  alone  held  the  city  liable  to  pay  full  damages. 
We  think  the  court  was  in  error  in  this,  and  that  a  further 
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.finei  was  necessary  to  the  liability  of  the  defendants, 
namely,  that  the  basement  opening  was  one  which  the 
dty  was  bound  to  have  protected  the  public  against  by  a 
imiling.  The  law  will  not  infer  the  liability  from  the  mere 
fact  of  the  danger.  The  law  will  not  hold  the  city  to  the 
imty  of  erecting  a  barrier  before  such  a  place  unless  in  all 
tbe  circumstances  it  was  reasonable  and  proper  to  erect  one. 
And  this  fact  should  appear  in  the  finding. 

There  was  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred :  except  Par- 
J.,  who  dissented. 


Dudley  Wright  vs.  The  City  of  Haetfobd* 

llie  oonstitution  of  the  utete  (d4tli  Amendment)  provides  that  "  neither  the 
Qeneral  Assembly  nor  any  county,  city,  borough,  town  or  school  district, 
shall  have  power  to  grant  any  extra  compensation  to  any  public  ofl&cer, 
employee,  agent  or  servant,  or  increase  the  compensation  of  any  publle 
officer  or  employee,  to  take  effect  during  the  continuance  in  office  of  any 
person  whose  salary  mi^t  be  increased  thereby."  Held  that  a  person 
employed  as  tUlerman  of  a  ladder  carriage  in  the  fire  department  of  a 
city,  at  a  fixed  yearly  salary,  payable  monthly,  and  who  was  to  hold  hli 
place  during  good  behavior,  was  within  the  provision,  and  that  his  salary 
oould  not  be  increased  during  his  continuance  in  the  employment. 

CrvTL  ACTION  to  recovcr  for  services  as  a  fireman; 
brought  originally  before  a  justice  of  the  peace,  and,  by 
^appeal  of  the  defendant,  to  the  Court  of  Common  Pleas  of 
Hartford  County.  Facts  found  in  that  court,  and  case 
reserved  for  advice.    The  case  is  fully  stated  in  the  opinion. 

C.  J.  (Me^  for  the  plaintiff. 

S,  0.  Prentiee^  for  the  defendant. 

Pabdee,  J.  On  June  4th,  1878,  the  plaintiff  entered 
into  a  contract  with  the  defendant  city  to  serve  it  in  its  fire 
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department  as  tillerman  of  a  ladder  carriage,  to  hold  his 
place  during  good  behavior ;  his  compensation  to  be  $660 
per  jear,  payable  monthly.  This  continued  service  ihclnded 
the  month  of  July,  1882.  In  March  of  that  year  the  com- 
ibon  council  voted  that  his  salary  should  thereafter  be  f  760 
pBT  year.  He  vras  paid  for  the  month  of  July  following  at 
ihe  rate  of  $650  only ;  he  claims  payment  at  the  rate  of 
f7£0,  and  his  suit  is  for  the  unpaid  balance.  The  Court  of 
Common  Pleas  reserves  the  case  for  the  advice  of  this  court. 

The  constitution  provides  that  "neither  the  General 
Assembly,  nor  any  county,  city,  borough,  town,  or  school 
district,  shall  have  power  to  pay  or  grant  any  extra  competo- 
Mition  to  any  public  oflBcer,  employee,  agent  or  servant,  or 
increase  the  compensation  of  any  public  officer  or  employee, 
to  take  effect  during  the  continuance  in  office  of  any  person 
vhose  salary  might  be  increased  thereby,  or  inorieaile  the  pay 
or  compensation  of  any  public  contractor  above  the  amount 
specified  in  the  contattct." 

This  is  the  dear  expression  of  an  intent  to  rencter  impo^ 
aible  any  addition  to  the  pay,  fixed  by  statute  or  oontraoi, 
€i  any  person  serving  the  state  or  any  municipaltty.  The 
provision  regards  an  increase  during  the  term  of  service  and 
a  gift  at  its  close  as  equally  destructive  of  the  public  good 
and  aims  to  prevent  both ;  the  latter  by  the  first  olause,  the 
former  by  the  second.  As  it  regards  an  increase  and  a  gift 
with  equal  abhorrence,  so  it  abhors  them  equally  whether 
made  in  behalf  of  the  servant  highest  in  digi^s^  or  of  the 
lowest.  The  first  clause  from  abundant  caution  and  with 
repetition  uses  the  words  "public  officer,  employ^,  agent  or 
servant."  The  second  clause  uses  the  words  "  officer  "  and 
"MDployee."  But  these  two  are  equally  inclusive  with  the 
other  four;  and  the  manifest  intent  to  include  aH,  and  the 
express  mention  of  "  employee,"  are  not  to  be  nirilified  by 
the  subsequent  use  of  the  words  "officer"  and  ••salary." 
The  plaintiff  is  within  the  prohibition. 

The  Court  of  Common  Pleas  is  advised  to  rmder  jadg- 
metit  for  the  defendant. 


In  this  opinion  the  other  judges  concurred. 
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Isaac  Mo  Vane  v8.  Chables  S.  Williams  and  anotedcRt 

The  Practioe  Act  provides  (sec  1,)  that  the  complaint  in  a  civil  action  sh^U 

.  contain  a  statement  of  the  facts  constituting  the  cause  of  action,  aod 

(sec  3^,)  that  the  common  counts  may  be  used  when  appropriate,  but  that 

'  a  bill  of  particulars  shall  be  filed  in  court  by  the  plaintiff  or  such  further 

'  statement  as  may  be  necessary  to  show  the  cause  of  action  as  fully  asil» 

^required  in  other  cases.     Under  a  complaint  containing  only  the  comm^ 

counts  for  money  lent,  paid,  and  had  and  received,  the  plaintiff  filed  the 

following  bill  of  particulars:— '*  1882,  Feb.  6.    To  cash  lent  and  moner 

had  and  received,  $350.''    Held  that  under  it  the  plaintiff  could  n& 

recover  for  money  paid  under  duress.  - '  - 

Where  a  person  pays  under  compulsion  just  what  he  ought  to  have  pai4, 

'  voluntarily,  he  has  no  standing  in  justice  and  equity  to  recover  the  money. 

back.  *  '] 

CiyiL  AonoK,  upon  a  complaint  containing  the  comnioii^ 
counts  for  money  lent,  money  paid  and  expended  for  the 
defendants,  and  money  had  and  received  by  them  to  the  use 
of  the  plaintiff;  brought  to  the  Court  of  Common  Pleas  of 
Hartford  County  and  tried  to  the  court  before  Bennett,' 
acting  judge.  Facts  found  and  judgment  rendered  for  the* 
plaintiff.  Appeal  to  this  court  by  the  defendants.  The  case 
i^  suflBciently  stated  in  the  opinion.  The  defendants  weye« 
partners  under  the  firm  name  of  ^^  George  W.  Williams 
&  Co." 

M.  R.  We9tj  and  J.  L.  Barhour^  for  the  appellants.  < 

! 
(?.  (?.  SUl  and  T.  E.  Steele,  for  the  appellee. 

LooMiB,  J*  The  complaint  in  form  is  for  money  le^" 
money  paid,  and  money  had  and  received.  The  ground  of* 
recovery  in  fact  however  is  simply  that  the  moneys  weiW* 
paid  by. tlie  plaintiff  to  the  defendants  under  duress  by* 
threats  of  unlawful  imprisonment.  The  defendants  upon!' 
the  ttial^;odbjected'  to  any  evidence  tending  to  show  iihe 
duress,  for  the  reason  that  neither  the  complaint  nor  the  bll^• 
iOf  particulars  made  any  reference  to  such  a  fact. 
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i?he  Practice  Act,  p.  1,  sec.  1,  requires  that  in  all  civil 
actions  ^Hhe  complaint  shall  contain  a  statement  of  the 
facts  constituting  the  cause  of  action : ''  and  this  expresses 
the  controlling  idea  which  the  new  mode  of  pleading  seeks 
tcx  enforce.  This  requirement  is  no  where  qualified  in  the 
hct  referred  to,  but  in  the  Orders  and  Rules  made  by  the 
judges  pursuant  to  the  authority  given  them  by  the  thirt3F- 
third  section  of  the  act,  it  is  provided  that  ^*  the  common 
cbunts  may  be  used  for  the  commencement  of  an  action, 
where  any  of  these  counts  is  an  appropriate  general  stat-e- 
ihent  of  the  cause  of  action ;  but  the  defendant  shall  not  be 
rfequired  to  plead,  nor  shall  any  default  be  taken,  until  the 
plaintiff  has  filed  a  proper  bill  of  particulars,  or  such  further 
^tlatement  by  way  either  of  a  substituted  complaint,  or  of 
amendment,  as  may  be  necessary  to  iJiow  hia  cause  of  action 
as  fvlly  as  is  required  in  other  casesJ**  Rules,  p.  12,  sec.  1. 
•  The  commencement  of  the  action  was  in  accordance  with 
the  rule ;  but  when  the  plaintiff  proceeded  to  file  his  bill  of 
particulars  he  fell  far  short  of  the  above  requirement,  and 
only  repeated  the  very  general  language  of  his  original 
complaint,  as  follows : — 

George  W.  Williams  &  Co., 
1882.  To  Isaac  McVane,  Dr. 

Feb.  6.     To  cash  lent,  and  money  had  and  received,     $850. 
To  interest  on  do. 

Under  such  a  complaint  and  bill  of  particulars  the  defend* 
ants  had  a  perfect  right  to  assume  that  the  plaintifiF's  claim 
was  for  an  ordinary  loan  or  transaction  in  regard  to  money 
which  they  had  received,  instead  of  being  founded  wholly 
upon  an  involuntary  payment  extorted  by  their  threats 
under  a  well  grounded  fear  of  unlawful  imprisonment. 

There  are  also  other  provisions  contained  in  the  Rulea 
which  strengthen  our  position.  Under  the  head  of  "General 
Rules  of  Pleading,'*  p.  14,  section  1,  it  is  provided  that 
^acts  and  contracts  may  be  stated  according  to  their  legal 
effect,  but  in  so  doing  the  pleading  should  be  such  as  fairly 
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fe  apprise  the  odverH  partjf  of  the  state  qf  facts  which  it  i$ 
isUehded  to  prove.''  And  under  the  head  of  ^^Pleadingi 
•ubsequent  to  the  Complaint,"  p.  16,  sec.  6,  it  is  provided 
that  ^^  no  facts  can  be  proved  under  either  a  general  or  special 
denial,  except  such  as  show  that  the  plaintiff's  statements 
«f  fact  are  untrue.  Facts  which  are  consistent  with  suah 
atatiements,  but  show,  notwithstanding,  that  he  has  no  cause 
of  action,  must  be  specially  alleged."  Then  follows  a  liat  QX 
sitatement  of  such  &ots  as  must  be  specially  pleaded,  and 
aihong  them  is  duress. 

We  find  also  that  in  other  states  where  the  code  system 
kas  been  adopted,  the  facts  showing  duress  must  be  pleaded* 
6  Wait's  Actions  &  Defenses,  p.  688.  In  Commercial  Btmk 
V.  City  of  Rochester^  41  Barb.,  841,  in  an  action  to  recover 
back  money  paid  on  compulsion  or  by  duress  of  goods,  ijt 
was  held  that  the  complaint  must  stiile  the  facts,  so  that  the 
court  may  see  that  the  payment  was  in  fact  compulsory,  and 
this  decision  was  subsequently  affirmed  by  the  Court  of 
Appeals  in  41  N.  York,  619.  See  also  Town  of  Brazil  v. 
Kressy  55  Ind.,  14,  and  eases  there  cited. 

For  these  reasons  we  conclude  that  there  was  error  in  thci 
ruling  referred  to.  As  this  results  in  another  trial  it  is  not 
necessary  to  pass  upon  the  other  reasons  for  appeal  unless 
for  the  purpose  of  settling  questions  in  regard  to  which  tilt 
oeurt  below  might  remain  in  doubt.  The  principles  of  law 
however  which  control  those  questions  are  so  well  settled 
that  there  is  little  room  for  controversy.  Whatever  doubts 
eodst  in  tihe  present  case  arise  we  think  principally  from 
eertain  omissions  in  the  finding,  which  leave  the  ultimaiie 
facts  to  be  determined  by  mere  evidential  facts  and  by  a 
eonstruotion  of  the  finding. 

It  seems  to  us  there  ought  to  have  been  some  distinct 
finding  as  to  the  justice  of  the  claim  made  by  the  defend- 
ants, for,  if  the  plaintiff  paid,  though  unwillingly,  just  what 
ht  ought  to  have  dcme  voluntarily,  he  hajs  no  standing  in 
justice  and  equity  to  recover  the  money  back;  and  t^e 
finding  ^^thal  the  defendants  did  not  offer  any  evidence  ta 
porove  tibad  McVaM  had  defrauded  them  of  any  oil,  or  yr^f^ 
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indebted  to  them  in  a  larger  snm  than  $44.96,  will  aot 
suffice  to  cure  the  omission,  for  the  reason  that  upon  this 
issue  in  this  form  of  action  the  burden  of  proof  was  upon 
the  plaintiff. 

Again,  it  does  not  distinctly  appear  whether  the  threat  of 
arrest  made  by  the  defendants  referred  to  criminal  or  to 
civil  proceedings,  although  there  are  evidential  facts  fouo^ 
which  might  justify  an  inference  that  the  former  wap 
referred  to.  It  was  however  within  the  exclusive  proving 
of  the  court  below  to  determine  this  fact,  whether  by  istht- 
enee  or  upon  direct  evidence. 

In  this  state  of  the  record  we  deem  it  beat  to  avoid  9i^f 
decision  upon  the  merits  of  the  case. 

There  was  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  eoaouzred^ 


Chaeles  S.  Daniels  vs.  The  Equitable  Piee  Ins0I^ 
ANCE  Company. 

A  policy  of  fire  insurance  provided  tliat  in  ease  of  loss  the  insured  shotM 
produce  a  certificate  under  the  hand  and  seal  of  a  magistrate,  statlj^g 
that  he  knew  the  character  and  circumstances  of  the  assured,  had  in- 
quired into  the  facts,  and  helieved  that  the  assured  had,  without  fraud, 
sustained  loss  on  the  property  insured,  to  the  amount  stated  in  the  certtl- 
cate.  Held  that  the  furnishing  of  such  a  certificate  was  not  mim^ 
by  the  insurance  company  by  its  agent  haying  received  the  proofs  oi  the 
loss  and  having  made  no  objection  to  them  on  the  ground  of  the  omis- 
sion of  the  certificate;  it  not  appearing  that  the  agent  was  such  for 
any  such  purpose,  nor  that  he  did  more  than  tnuismit  the  proofs  to  Urn 
oompany. 

Nor  by  the  fact  that  the  company  objected  to  payment  for  the  loss  on  other 
grounds. 

Nor  by  the  fact  that  the  proofs  had  been  in  the  hands  of  the  oomptokf  Ut 
two  years,  and  that  they  had  not  called  the  attenticm  of  the  assnred  l# 
the  want  of  the  certificate. 

The  policy  provided  that  if  the  insured  premises  should  be  so  occupied  or 
used  as  to  increase  the  risk  without  the  assent  of  the  company,  the  poU6y 
should  become  '^oid.   The  policy  aUowed  the  insured  to  use  naphtha  in  Wl 
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J :  business,  but  with  no  fire  or  lights  in  the  building  except  a  small  stove  in 
>:t  'tl^e  office.    The  assured,  without  the  consent  of  the  company,  placed  a 
stove  in  a  room  called  the  finishing  room,  in  which  there  was  frequently 
a -large  quantity  of  infiammable  naphtha  gas.    Held  that  this  was  an  in- 
crease of  the  risk  which  avoided  the  policy. 
i 

'  Assumpsit  on  a  policy  of  fire  insurance ;  brought  to  the 
City  Court  of  the  city  of  Hartford,  and,  by  appeal  of  the 
•defendants,  to  the  Superior  Coui-t  for  Hartford  County,  and 
in  that  court  tried  to  the  jury  before  Beardsley^  J.  The 
^aintifTs  evidence  being  in,  the  defendants  moved  for  a 
nonsuit,  which  the  court  granted.  The  plaintiff  moved  to 
s^t  the  nonsuit  aside,  which  motion  the  court  denied,  and 
the  plaintiff  brought  the  record  before  this  court  by  a  mo- 
tion in  error.    The  case  is  sufficiently  stated  in  the  opinion. 

Q.  G.  Sill^  with  whom  was  O.  Case^  for  the  plaintiff. 

C.  U.  Perkind^  for  the  defendants. 

Carpenteb,  J.  The  policy  provides  that  in  case  of 
lf»ps  the  insured  ^^  shall  produce  a  certificate  under  the  hand 
and  seal  of  a  magistrate  or  notary  public,  (nearest  to  the 
place  of  the  fire  and  not  concerned  in  the  loss  as  a  credi- 
tor or  otherwise,  nor  related  to  the  assured,)  stating  that 
he  has  examined  the  circumstances  attending  the  loss, 
^ows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has,  without  fraud,  sus- 
tained loss  on  the  property  insui-ed  to  the  amount  which 
such  magistrate  or  notary  public  shall  certify." 

The  proofs  of  loss  contain  no  such  certificate,  and  no 
«uoh  certificate  was  ever  in  fact  procured  and  furnished  to 
the  defendant.  That  omission  of  itself  justifies  the  non- 
suit unless  the  plaintiff  is  right  in  his  claim  that  there  was 
a  waiver.  In  support  of  that  claim  the  plaintiff  calls  atten- 
tion to  these  circumstances:  1st,  that  proofs  were  made 
out  and  given  to  Chapman,  the  agent  of  the  company,  and 
that  no  objection  was  made  on  account  of  the  omission ; 
fid,  that  the  defendant  refused  to  pay  on  other  grounds; 
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and  8d,  that  the  defendant  had  the  proofs  in  its  possession 
for  nearly  two  years  and  carefully  concealed  from  Bray,  the 
insured,  the  absence  of  such  a  certificate. 

In  regard  to  these: — First.  There  is  no  evidence  that 
Chapman  knew  of  the  omission ;  it  does  not  appear  that  he 
did  anything  more  than  to  transmit  the  proofs  to  the  com- 
pany ;  and  if  he  did  know,  there  was  no  evidence  that  he 
was  agent  lor  any  such  purpose,  or  that  he  was  in  any  way 
authorized  to  waive  the  production  of  such  a  certificate. 
S^and.  It  does  not  appear  on  what  grounds  the  company 
.  refused  to  pay.  It  is  consistent  with  all  the  facts  proved  that 
the  company  refused  to  pay  for  the  reason  that  no  such  cer- 
tificate was  produced.  Third,  It  does  not  appear  that  the 
company  concealed  anything  from  Bray.  Moreover  the  pro- 
duction of  the  certificate  was  a  condition  precedent  to  the 
plaintiff's  right  to  recover.  He  knew  that  such  a  certificate 
was  required  and  that  it  had  not  been  furnished. 

These  circumstances  therefore,  singly  or  collectively,  do 
not  furnish  primA  facie  evidence  of  a  waiver. 

The  policy  provides,  among  other  things,  that  "if  the 
above  mentioned  premises  shall  be  occupied  or  used  so  as 
increase  the  risk,  *  *  or  the  risk  be  increased  by  the 
erection  or  occupation  of  neighboring  buildings,  or  by  any 
means  whatever  within  the  control  of  the  assured  without 
the  assent  of  this  company  indorsed  hereon,  *  *  then  and 
in  every  such  case  this  policy  shall  be  void." 

The  same  clause  in  the  policy  also  prohibits  the  use  oif 
naphtha ;  but  another  clause  provides  in  writing  that  "  the 
assured  has  permission  to  use  naphtha  in  his  business,  but 
fire  or  lights  are  not  permitted  in  the  building,  except  a 
small  stove  in  oflBce." 

The  evidence  discloses  that  some  time  after  the  policy 
issued,  an  eighteen  inch  cylinder  stove  was  placed  and  used 
in  the  finishing  room  in  the  building,  in  which  there  was 
usually  or  frequently  a  laige  quantity  of  inflammable  naph 
tha  gas.  No  argument  is  required  to  show  that  such  a  use 
of  the  building  increased  the  risk. 

Upon  the  plaintiff's  own  showing,  therefore,  he  whoUj 
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failed  to  produce  an  essential  piece  of  evidence,  and  did 
prove,  affirmatively,  a  fact  which  conclusively  defeata  his 
right  to  recover;  there  being  no  proof  that  the  company 
assented  to  it  as  the  contract  requires. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


The   Tovof    of    Mablbokough   vs.   The   Town    of 

Chatham. 

The  act  of  1878  (Session  Laws  of  1878,  chap.  94,  sec.  3,)  provides  that  "  all 
persons  needing  relief,  who  have  no  settlement  in  anj  town  in  tills  sti^ 
shall  be  state  paupers,  and  shall,  when  needing  relief,  be  provided  f car  by 
the  comptroller  for  the  period  of  six  months  after  they  come  into  thia 
state."  Held,  that  the  period  intended,  was  the  first  six  months  of  their 
I>auperism,  and  not  the  first  six  months  after  their  arrival  in  the  state. 

Action  to  recover  for  supplies  furnished  a  pauper; 
brought  to  the  Court  of  Common  Pleas  of  Hartford  County, 
and  reserved,  on  facts  found,  for  the  advice  of  this  court. 
The  complaint  contained  three  counts,  the  third  of  which 
alone  related  to  the  pauper  in  question — ^no  question  being 
made  as  to  the  others.  The  case  is  sufficiently  stated  in 
the  opinion. 

O.  S.  Briscoe  and  J.  P.  Andrews^  for  the  plaintifib. 
S.  A,  Bobinson^  for  the  defendants. 

Pabk,  C.  J.  No  question  is  made  in  regard  to  the  oauses 
of  action  set  forth  in  the  first  and  second  counts  of  the 
plaintiffs'  complaint.  In  respect  to  them  the  defendanto 
admit  their  liability. 

The  controversy  is  confined  to  the  third  count,  in  whioh 
the  plaintiffs  seek  to  recover  of  the  defendants  the  expenses 
they  have  incurred  in  the  necessary  support  of   Midiael 
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Kellej,  claimed  to  have  been  a  state  pauper,  the  burden  of 
whose  support,  upon  the  facta  of  the  case,  is  said  to  hare 
been  cast  upon  the  defendants. 

The  facts  with  regard  to  the  migrations  of  Kelley  are  as 
follows :  He  came  to  the  United  States  from  Ireland  in 
the  month  of  March,  1872,  and  in  April  of  that  year  to  the 
town  of  Portland,  in  this  state,  where  he  remained  till 
June,  1878.  In  July,  1878,  he  came  to  the  plaintiff  town 
and  remained  there  till  April,  1879,  when  he  removed  to 
the  defendant  town,  and  remained  there  till  April,  1880. 
He  then  returned  to  the  plaintiff  town,  and  remained 
there  till  September,  1880,  when  he  became  a  pauper,  and 
applied  to  the  town  for  support,  which  was  furnished  him 
to  the  amount  sought  to  be  recovered  of  the  defendants  in 
the  third  count  of  the  complaint. 

During  all  the  time  that  Kelley  was  in  the  state  prior  to 
September,  1880,  he  supported  himself.  The  plaintiff  town 
first  applied  to  the  state  to  support  him  as  a  state  pauper, 
but  it  refused  to  receive  him  as  such,  and  then  the  selectmcjn 
of  the  town  in  due  time  legally  notified  the  defendants  that 
Kelley  was  being  supported  at  their  expense. 

It  is  clear  from  these  facts  that  Kelley  had  no  legal  set- 
tlement in  any  town  in  this  state,  and  much  less  in  the 
defendant  town;  consequently,  if  the  defendants  are 
liable  for  his  support,  it  must  be  upon  some  other  ground 
than  settlement  in  that  town.  This  the  plaintiffs  seem  to 
admit,  for  they  refer  us  only  to  the  twenty-first  section  of 
the  statute  of  1878,  (Session  Laws  1878,  chap.  94,)  as 
imposing  this  liability  upon  the  defendants.  That  section 
is  as  follows: — ''AH  state  paupers,  after  the  period  of  six 
months,  as  provided  in  section  three  of  this  act,  shall  be 
sent  back  to  the  town  where  they  resided  when  they 
applied  for  relief,  and  said  last  mentioned  town  shall  there- 
after be  chargeable  for  their  support  until  they  shall  have 
gained  a  settlement  in  some  other  town;  provided  said 
paupers  shall  have  had  a  residence  therein  for  a  period  of 
six  months  or  more  prior  to  the  time  when  they  applied  for 
relief;  but  if  said  paupers  shall  not  have  had  suoh  resi- 
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dence  in  said  town  for  the  period  aforesaid,  and  shall  have 
had  such  residence  in  any  other  town  in  the  state,  said  town 
in  which  they  have  last  had  such  residence  six  months,  or 
more  shall  be  chargeable  with  their  support.  And  if  said 
paupers  shall  not  have  had  a  continuous  residence  in  any 
town  in  this  state  for  a  period  of  at  least  six  mouths, 
then  the  town  in  which  they  resided  at  the  time  they 
applied  for  relief,  shall  be  chargeable  with  their  support 
until  they  shall  have  gained  a  settlement  in  some  other 
town  in  accordance  with  the  provisions  of  this  act."  This 
section  refers  to  section  three  of  the  same  act.  The  part 
of  that  section  importiint  to  the  present  case,  is  as  follows : 
"All  persons  needing  relief,  who  have  no  settlement  in 
any  town  in  this  state,  shall  be  state  paupers,  and  shall, 
when  needing  relief,  be  provided  for  by  the  comptroller  for 
the  period  of  six  months  after  they  came  into  the  state." 

The  plaintiffis  claim  that  the  period  of  six  months  during 
which  the  pauper  is  to  be  supported  by  the  state,  means  the 
period  of  six  months  that  first  elapses  after  the  pauper's 
arrival  in  the  state;  and  that  inasmuch  as  Kelley  during 
this  period  supported  himself,  the  state  was  under  no  obli- 
gation by  this  section  to  furnish  him  any  support.  The 
defendants  claim  that  the  period  of  state  support  mentioned 
in  the  Section,  means  the  first  six  months  of  pauperism,  when- 
ever that  might  happen  to  be,  and  that,  inasmuch  as 
the  plaintiffs'  complaint  is  confined  wholly  to  this  period 
of  Kelley's  residence  in  that  town,  the  state  itself  is 
under  obligation  to  remunerate  the  plaintiffs,  and  not  the 
defendants. 

Here  is  the  turning  point  of  the  case.  The  claim  of  the 
plaintiffs  is  technical;  and  seems  not  to  be  based  upon 
those  considerations  which  must  have  induced  the  state  to 
take  upon  itself  the  burden  of  furnishing  support  in  the 
first  instance  to  all  those  of  the  statute  description  needing 
relief. 

It  would  seem  that  these  considerations  coul^  not  have 
been  based  upon  a  mere  diEference  in  the  time  when  the 
relief  should  be  needed,  but  rather  upon  the  character  of  ^ 
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the  burden  which  some  municipal  body  must  bear,  and  the 
urgent  necessities  of  the  case.  What  reason  is  there  for 
the  supreme  power  of  the  state  to  make  a  distinction  in  the 
support  it  furnishes  between  the  case  of  Kelley,  who 
became  a  pauper  after  sojourning  in  various  towns  of  the 
state  without  acquiring  a  settlement  in  any  of  them,  and 
that  of  a  pauper  who  comes  into  the  state  needing  relief  in 
any  town  he  may  enter  ?  In  either  case  no  statute,  except 
the  one  in  question,  imposes  any  obligation  upon  any  town 
in  the  state  to  furnish  relief.  The  legislature  was  provid- 
ing for  a  new  burden  in  the  passage  of  the  statute,  and 
regarded*  the  state  as  in  equity  bound  to  bear  some  part 
of  it  before  imposing  the  remainder  upon  others.  There 
is  no  reason  for  the  distinction  urged  by  the  plaintiffs, 
and  we  think  the  claim  is  unsound. 

All  persons  needing  relief,  and  having  no  settlement  in 
any  town  in  the  state,  are  denominated  state  paupers  by 
the  third  section  of  the  statute.  It  can  hardly  be  supposed 
that  this  is  a  mere  name.  A  town  pauper  is  one  who  is 
supported  by  a  town,  and  for  the  same  reason  a  state  pau- 
per must  be  one  who  is  supported,  to  some  extent  at  least, 
by  the  state,  or  else  there  is  a  misuse  of  the  term.  The 
(^ase  of  Kelley  comes  within  the  statute  definition  of  a 
state  pauper ;  comes  within  the  equity  and  reason  of  the 
statute ;  and  we  think  brings  him  within  the  class  to  be 
supported  by  the  state  during  the  first  six  months  of  his 
pauperism. 

Again,  the  twenty-first  section  of  the  statute,  we  think, 
makes  it  clear  that  the  six  months'  support  by  the  state 
means  the  first  six  months  of  pauperism,  whenever  that 
may  be.  "All  state  paupers,  after  the  period  of  six  months, 
as  provided  in  section  three  of  this  act,  shall  be  sent  back 
to  the  town  where  they  resided  when  they  applied  for  relief, 
and  said  last  mentioned  town  shall  thereafter  be  cliargeable 
for  their  support  until  "they  shall  have  gained  a  settlement 
in  some  other  town,  provided  said  paupers  shall  have  had  a 
residence  therein  for  a  period  of  six  months  or  more  prior 
to  the  time  when  they  applied  for  relief.'*    This  clearly 
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implies  a  taking  of  all  state  paupers  by  the  state,  the  sup- 
porting of  them  during  the  period  of  six  months,  and  then 
the  sending  of  them  back  to  the  town  from  which  they 
came,  to  be  thereafter  supported,  provided  they  had  resided 
therein  six  months  or  more.  How  could  a  pauper  be  sent 
back  to  the  town,  unless  he  had  previously  resided  there  ? 
And  how  can  the  six  months  of  support  by  the  state  be 
only  the  first  six  months  following  the  pauper's  entry  into 
the  state,  when  he  may  have  resided  six  months  or  more  in 
the  town  from  which  he  came  when  he  began  to  be  sup- 
ported by  the  state. 

Furthermore,  the  statute  speaks  of  the  state's  support  as 
being  for  a  fixed  and  definite  period  of  six  months;  no 
more,  and  no  less.  But  the  claim  of  the  plaintiffs  fixes 
only  the  maximum  limit,  and  says  that  the  period  may  not 
be  more  than  a  week  or  a  day.  Still  further,  can  it  be  said 
that  this  statute  provides  that  a  town  shall  be  liable  for  the 
support  of  a  pauper  who  has  no  settlement  in  any  town  in 
the  state,  simply  because  his  last  residence  for  the  full 
period  of  six  months  or  more  has  been  had  in  that  town  ? 
We  think  not.  We  think  the  six  months'  support  by  the 
state  is  an  essential  requisite  and  must  precede  sudi  li^ 
bility.  And  inasmuch  as  such  support  has  not  been  had  in 
the  present  case,  we  think  the  defendants  are  not  liaUe ; 
and  we  so  advise  the  Court  of  Common  Pleas. 

In  this  opinion  the  other  judges  concurred. 


Jambs  G.  Battbbsok  w.  Thb  Town  of  Hartfokb. 

The  act  of  1877  (Session  Laws,  ch.  47»)  provides  that  shares  of  the  stock  of 
insurance  and  various  other  corporations,  owned  by  a  resident  of  this 
state,  Shan  be  set  in  his  tax  list  at  their  market  value;  but  that  if  aay 
portion  of  the  o^ital  is  invested  in  real  estate  on  which  the  company  is 
assessed  and  i>ays  a  tax,  the  assessed  value  of  such  real  estate  shall  be 
deducted  from  the  market  value  of  the  stock.  Held,  that  the  assessed 
value  of  real  estate  owned  by  the  company  outside  of  this  state,  en^ 
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which  it  paid  a  tax  in  the  state  where  dtnated,  waa  to  be  deducted  at 

well  as  that  of  real  estate  in  this  state. 
And  held  that  no  dednction  was  to  be  made  for  United  States  non-taxable 

bonds  held  by  the  company. 
The  snm  to  be  deducted,  npon  each  share  of  the  stock,  in  the  tax  list  of  a 

shareholder,  should  bear  the  same  proportion  to  the  market  value  that 

the  entire  investment  in  taxable  real  estate  bears  to  the  entire  surplus  of 

assets  above  liabilities. 

Appeal  from  the  doings  of  the  board  of  relief  of  the 
town  of  Hartford  in  a  matter  of  taxation ;  taken  to  the 
Superior  Court  in  Hartford  county.  The  facts  were  found 
and  the  cas6  reserv^ed  for  advice.  The  case  is  sufficiently 
stated  in  the  opinion. 

B.  D.  Subhard^  for  the  plaintiff. 

S.  0.  Prentice^  for  the  defendant. 

Pabdbb,  J.  On  October  Ist,  1881,  the  chartered  capital 
of  the  Travelers  Insurance  Company  of  Hartford  stood  at 
9600,000,  divided  into  six  thousand  shares.  Not  now 
regarding  this  capital  as  a  liability,  it  had  a  surplus  of  assets 
beyond  debts  amounting  to  $1,435,957^^^,  a  portion  of 
which  was  then  invested  in  real  estate  in  other  states  than 
this,  on  which  it  had  paid  taxes  assessed  during  the  pre- 
vious year.  Another  portion  waa  invested  in  real  estate  in 
this  state.  Neither  the  money  paid  in  as  capital  nor  the 
income  therefrom  can  now  be  distinguished  from  the  accu- 
mulated profits  of  the  business,  and  therefore  cannot  be 
traced  into  the  investment  in  real  estate.  Still  another  por- 
tion was  invested  in  bonds  of  the  United  States,  which  were 
exempt  from  taxation.  The  Session  Laws  of  1877,  chap. 
47,  §  1,  provide  that  "shares  of  the  capital  stock  of  any 
bank,  national  banking  association,  or  insurance,  turnpike, 
bridge,  or  plank  road  company,  owned  by  any  resident  of 
this  state,  shall  be  set  in  his  list  at  their  market  value,  in 
the  town  in  which  he  may  reside  ;  but  so  much  of  the  ci^i- 
tal  of  any  such  company  as  may  be  invested  in  real  estate, 
on  which  it  is  aasessed  and  pays  a  tax,  the  assessed  value 
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of  such  real  estate  shall  be  deducted  from  the  market  value 
of  its  stock,  in  its  returns  to  the  assessors."  The  plaintiflE 
owned  fifty  shares,  and  he  requested  the  assessors  to  allow 
such  proportionate  reduction  from  the  market  value  as  he 
might  be  entitled  to  upon  these  facts.  The  assessors  made 
a  reduction  for  the  investment  in  real  estate  in  this  state, 
but  refused  to  make  any  for  that  in  real  estate  in  other 
states  or  in  United  States  bonds.  He  appealed  to  the 
Superior  Court ;  and  that  court  asks  our  advice. 

First,  as  to  the  claimed  exemption  upon  bonds  of  the 
United  States.  The  tax  is  not  upon  the  property  of  the 
corporation ;  it  is  explicitly  upon  the  shares ;  that  is,  upon 
the  right  of  the  shareholder  to  receive  his  proper  portion  of 
net  profits  earned  by  the  exercise  of  the  corporate  fran- 
chise, and  of  assets  remaining  after  payment  of  debts  upon 
dissolution.  That  he  is  not  the  owner  of  any  portion  of 
the  government  bonds  or  of  any  other  property  held  by  the 
corporation;  that  his  right  is  a  distinct  and  independent 
property  in  himself,  quite  separate  from  the  ownership  by 
the  corporation  of  its  assets ;  and  that  the  state  may  assess 
a  tax  against  him  upon  it  at  its  full  value,  notwithstanding 
the  fact  that  the  corporation  is  the  owner  of  untaxable  gov- 
ernment securities,  is  so  firmly  established  by  judicial 
determination  that  it  is  not  now  to  be  considered  an  open  • 
question.  Van  Allen  v.  Assessors^  8  Wallace,  573 ;  People 
V.  Commissioners^  4  id.,  244;  National  Bank  v.  Commonr 
wealth,  9  id.,  359. 

Second,  as  to  the  exemption  of  real  estate  taxed  in  other 
states.  The  question  here  is,  what  is  exempted  by  the 
statute?  The  words  are,  "so  much  of  the  capital  of  any 
such  company  as  may  be  invested  in  real  estate  on  which 
it  is  assessed  and  pays  a  tax ; "  and  there  is  no  limitation 
as  to  its  location.  The  defendant  insists  that  whenever  the 
legislature  uses  the  expression  "  real  estate  "  in  connection 
with  the  subject  of  taxation,  it  is  by  virtue  of  an  unvary- 
ing rule  of  interpretation  to  be  held  as  if  there  were  added 
to  it  the  words,  "in  this  state."  But,  first,  these  are  not 
words  of  taxation,  they  are  words  of  exemption;   they 
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specify  the  measure  of  relief  to  be  giren  to  the  sharehoMkr 
paying  a  tax  upon  his  right  to  receive  dividends  from 
profits  accruing  to  a  corporation  when  the  property  which 
earns  the  dividends  is  otherwise  taxed.  And  again,  in  the 
act  of  1872,  (Gen.  Statutes,  p.  170,  §  16,)  the  legislature, 
in  behalf  of  mutual  insurance  companies,  exempted  the 
amount  invested  in  real  estate  liable  to  ^^  taxation  in  tUs 
state ;  "  not  deeming  the  words  *'  real  estate  "  sufficient  to 
convey  its  meaning.  The  form  of  this  exemption  in  the 
Session  Laws  of  1872,  chap.  88,  was  this:  "Real  esta^ 
which  is  required  to  pay  town  or  city  taxes  in  this  state ; " 
and  the  revisers  brought  the  limitation  "  in  this  state  "  into 
the  revision  of  1875.  The  act  of  1868,  (Session  Laws  of 
1868,  chap.  68,)  permitted  railroads  to  deduct  "  real  estate 
*  *  not  used  for  railroad  purposes,  located  in  this  state,'* 
from  the  market  value  of  their  stock.  In  the  revision  of 
1875,  p.  168,  §  6,  the  words  "located  in  this  state"  do  not 
appear.  But  we  are  unable  to  say  whether  the  legislature 
thought  them  superfluous  or  intentionally  removed  a  restric- 
tion. In  the  act  of  1881,  (Session  Laws  of  1881,  chap.  49, 
§  3,)  the  legislature  in  behalf  of  each  mutual  insurance  com- 
pany allows  an  exemption  to  the  extent  of  the  "mark^ 
value  of  its  real  estate  liable  to  taxation  in  this  state,*' 
repeating  the  limitations  of  1872  and  1875. 

Therefore,  in  this  matter  of  granting  exemption,  the  leg- 
islature has  not  so  long,  so  often,  and  so  invariably,  used 
the  words  "real  estate"  in  instances  in  which  we  have 
been  made  judicially  to  know  that  it  intended  only  real 
estate  in  this  state,  as  that  the  suggested  rule  of  interpreta- 
tion has  the  force  of  a  statute.  We  think  that  the  plaintiff 
is  entitled  to  the  exemption  precisely  as  the  legislature  has 
written  it. 

The  corporation  had  assets  beyond  debts  to  a  certain 
amount.  This  surplus  stands  as  its  capital  in  the  sense  in 
which  that  word  is  used  in  the  statute  under  consideration ; 
presumably  the  market  value  of  its  shares  rests  upon  it ;  a 
portion  of  it  is  invested  in  real  estate  paying  taxes  in  this 
state  and  in  other  states.  The  legislature  intended  to 
Vol.  l.— 36 
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relieve  the  shareholder  from  the  assessment  upon  the  yalue 
of  his  right,  so  far  as  any  portion  of  that  surplus  of  corpo- 
rate property  which  was  the  foundation  of  the  market  value 
wa«  invested  in  real  estate  and  had  paid  a  tax.  Therefore 
the  Superior  Court  is  advised  that  the  deduction  to  be 
»ade  in  beh^  of  the  plaintiff  upon  each  share  of  his  stock 
fihould  bear  the  proportion  to  the  market  value,  which  the 
investment  in  real  estate  bears  to  the  surplus  of  assets ;  and 
that  the  investment  in  government  bonds  does  not  entitle 
him  to  any  deduction. 

la  this  opinion  the  other  judges  concurred. 


Wallace  E.  Peck's  Appeal  fbom  Probate. 

The  reyoeation  of  a  former  will  by  the  mere  execution  of  a  later  one,  is 
ambulatory^  and  does  not  take  effect  till  the  second  will  becomes  opem- 
tive  by  the  death  of  the  testator. 

And  the  revocation  of  the  second  will  will  revive  the  former. 

How  it  would  be  where  the  second  will  in  express  terms  revokes  the  former; 
Q^osre.  The  weight  of  authority  is  in  favor  of  the  doctrine  that  the  re- 
voking clause  does  not.  take  effect  till  the  will  becomes  operative  by  the 
death  of  the  testator. 

^^e  question  is  materiaUy  affected  by  the  statute  of  1821  with  regard  to  the 
revocation  of  wills,  which  was  passed  since  the  decision  of  this  court  in 
James  v.  Marvin,  3  Conn.,  576. 

ITbat  statute  has  been  somewhat  changed  in*  its  phraseology,  in  the  later 
jrevisions,  but  without  essentially  changing  its  meaning. 

Appeal  from  a  decree  of  a  court  of  probate  disallowing  a 
^ecument  oflfered  as  the  will  of  Lucy  A.  Peck ;  taken  to 
the  Superior  Court  in  Hartford  County,  and  tried  to  the 
court  before  Hovey^  J.  Facts  found  and  probate  decree 
affirmed,  and  motion  in  error  by  the  appellant.  The  case  is 
suifi^atly  stated  in  the  opinion. 

H.  'S.  Barbour  and  C.  W.  CHUette^  for  the  plaintiff  in 
^errofy-cited  1  Wms.  on  Exrs.,  197 ;  1  Jarm.  on  Wills,  186 ; 
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2  Am.  Lead.  Cas.,  482;  1  Redf.  on  Wills,  808, 328,  830,  875; 
4  Kent  Com.,  581;  G-oodright  v.  Glazier,  4  Burr.,  2612; 
Harwood  v.  Goodright,  Cowp.,  87,  ^;   Welch  v.  Phillips, 

1  Moore  P.  C.  C,  299,  802;  Outto  v.  Gilbert,  9  id.,  181; 
Brown  v.  Brown,  8  El.  &  Blackb.,  875 ;  In  re  Brown,  4  Jur. 
N.  S.,  244 ;  Belden  v.   Carter,  4  Day,  66 ;   Witter  v.  Matt, 

2  Conn.,  67 ;  James  v.  Marvin,  3  id.,  576 ;  Card  v.  Grinman, 
6  id.,  164, 168 ;  Boudinot  v.  Bradford,  2  Dall.,  266 ;  Lawson 
V.  Morrison,  id.,  286;  (7oZtnw  v.  Warford,  20  MaryL,  857; 
Marsh  v.  Marsh,  8  Jones  Law,  77 ;  Flintham  v.  Bradford, 
10  Penn.  St.,  82,  90;  Randalls.  BeaUy,  81  N.  J6r.  Eq., 
648 ;  Jfatter  (?/  Simpson,  56  How.  Pr.  R.,  125 ;  Conn.  Civil 
Officer,  (ed.  1880,)  400. 

B.  JD.  Hubbard  and  F.  L.  Hwngerford,  for  the'  appellees, 
cited  Gen.  Statutes,  p.  870,  §  7 ;  1  Jarman  on  Wills,  (5th 
ed.,)  386;  Powell  on  Devises,  585;  2  Archb.  N.  P.,  441; 
1  Redf.  on  WUls,  850,  851,  861,  864;  2  Greenl.  Ev.,  §§  681, 
688 ;  4  Kent  Com.,  650 ;  Brotm  v.  Brown,  8  El.  &  Blackb., 
885 ;  Moore  v.  Moore,  1  Phill.  Eccl.  R.,  406,  412 ;  Powell  v. 
Powell,  L.  Rep.,  1  Prob.  &Div.,  209;  Wood  v.  Wood,  id., 
809 ;  Dempsey  v.  Lawson,  L.  Rep.,  2  Prob.  Div.,  98 ;  Bel- 
den V.  Carter,  4  Day,  75 ;  Witter  v.  Mott,  2  Conn.,  67 ;  In  re 
Johnson^ s  Will,  40  id.,  588 ;  Laughton  v.  Atkins,  1  Pick.,  545 ; 
Jovies  v.  Murphy,  8  Watts  &  Serg.,  275,  295 ;  Rvdy  v.  Ulrich, 
69  Penn.  St.,  177,  188;  Walton  v.  Walton,  7  Johns.  Ch., 
269;  Ludlum  v.  Otis,  15  Hun,  418;  Bohanon  v.  Walcott, 
1  How.  (Miss.),  886 ;  Smith  v.  McChesney,  15  N.  Jer.  Eq., 
859 ;  Exr.  of  Larrabee  v.  Larrahee ,  28  Venn.,  274 ;  State  ex 
rel  Brown  v.  Crossley,  69  Ind.,  208,  211. 

Caepentbr,  J.  In  1875  Lucy  A.  Peck  made  a  will, 
which  was  duly  executed.  In  1880  she  made  another, 
which  was  inconsistent  with  the  former.  Not  long  after- 
wards she  died.  The  later  will  has  never  been  found; 
the  former  was  carefully  preserved  by  her  and  found  among 
her  valuable  papers  after  her  death.  The  new  will  did  not 
expressly  revoke  the  old.  The  testatrix  was  advised  by  the 
scrivener  who  wrote  the  last  will  to  destroy  the  first ;  but  it 
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was  not  done,  and  when  he  left  the  room  the  two  wills  were 
lying  npon  the  table.  No  one  now  living  knows  of  the  exist- 
ence of  the  last  will  after  that  time. 

Upon  these  facts  the  Superior  Court,  as  a  conclusion 
of  law,  found  the  issue  for  the  appellees,  and  affirmed  the 
judgment  of  the  c6urt  of  probate  rejecting  the  first  will. 
The  case  is  before  us  on  a  motion  in  error. 

The  defendants  in  error  contend  that  the  execution  of 
the  latter  will  operated  immediately  as  a  revocation  of  the 
former,  and  that  the  former  was  not  revived  by  the  destruo- 
tion  of  the  latter.    The  Superior  Court  sustained  this  claim. 

Prior  to  1821  any  will  might  be  revoked  in  writing,  and 
it  was  not  necessary  that  the  writing  should  be  executed 
with  every  particular  formality.  It  was  then  held  that  a 
revocation  contained  in  another  will  was  not  ambulatory, 
but  took  efiFect  immediately,  and  that  the  will  revoked  could 
not  be  revived  without  a  re-publication.  Javie%  v.  Maroin^ 
3  Conn.,  676.  In  1821  a  statute  enacted  that  ^^  no  devise  of 
real   estate  shall  be  revoked  otherwise  than   by  burning, 

*  *  or  by  some  other  will  or  codicil  in  writing,  declaring 
the  same,  signed  by  the  testator  in  the  presence  of  three  or 
more  witnesses,  and  by  them  attested  in  his  presence.'* 
That  section  required  that  a  written  revocation  should  be 
in  another  will ;  and  so  the  law  continued  until  the  revision 
of  1849,  in  which  the  words  "declaring  the  same"  were 
omitted  and  have  not  since  appeared  in  the  statute.  In  that 
revision  the  section  concluded  as  follows — "or  by  some 
other  will  or  codidl  duly  executed  according  to  this  act." 

In  1875  the  phraseology  was  further  changed,  so  that  the 
whole  section  now  reads — "No  will  or  codicil  shall  be 
revoked,  except  by  burning,  canceling,  tearing,  or  obliter- 
ating it  by  the  testator,  or  by  some  person  in  his  presence, 
by  his  direction ;  or  by  a  later  will  or  codicil."  The  change 
in  the  words  however  did  not  change  its  meaning,  so  far  as 
it  relates  to  the  question  now  under  consideration. 

Prior  to  1821,  as  well  as  since,  the  law  was  so  that  a  later 
will  when  it  took  effect  by  the  death  of  the  testator  revoked 
a  prior  inconsistent  one.    That  proposition  ia  not  quee- 
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tioned.  If  Jamen  y.  Marvin  is  an  authority  before  the 
statute,  a  subsequent  will,  containing  no  revocatory  clause^ 
did  not,  during  the  life  time  of  the  testator,  revoke  a  prior 
will.  In  respect  to  that  point  we  do  not  think  the  statute 
was  intended  to  make  any  change. 

'^In  the  case  cited  the  court  in  fact  decided  two  questions: 
— ^Ist,  that  a  clause  in  a  will  revoking  former  wills  toolf 
effect  immediately ;  -and  2d,  that  if  the  subsequent  will  con- 
tained no  such  clause  it  did  not  affect  former  wills  until  it 
became  operative.'  The  first  question  was  directly  before 
the  court,  the  second  was  only  incidentally  involved. 

Now  the  second  question  is  directly  raised  and  the  first  is 
incidentally  involved.  In  the  former  case  the  statute  was 
not  in  force,  now  it  is.  The  statute  comes  before  us  now 
for  the  first  time  for  a  construction.  And  "it  must  be 
remembered  that  the  statute  changes  the  aspect  of  the  first 
question.  It  is  not  now  what  it  was  when  Jame%  v.  Marmn 
was  decided.  Then  any  written  declaration  to  that  effect 
revoked  a  will  irrespective  of  any  statute  and  without 
regard  to  the  death  of  the  testator.  Now  the  statute 
requires  that  the  writing,  in  order  to  have  that  effect,  must 
itoelf  be  a  will  or  codicil,  and  executed  with  all  the  formal- 
ities required  for  such  instruments.  Under  the  statute  it 
may  be  claimed,  and  the  claim  sustained  by  very  respecta- 
ble authorities,  and  supported  by  reasoning  of  considerable 
£E>rce,  that  the  will,  even  though  it  contain  a  clause  ex- 
pressly revoking  former  wills,  must  take  effect  as  a  will 
before  the  revoking  clause  will  be  operative.  Thus  it  will 
be  seen  that  this  precise  question  as  it  now  presents  itself 
was  not  decided  in  James  v.  Marvin^  and  has  never  beej^ 
decided  by  this  court.  We  do  not  propose  to  decide  it  now, 
but  as  it  is  very  difficult  to  consider  fully  and  satisfactorily* 
the  real  question  in  this  case  without  diseasing  to  some 
extent  the  other  question,  we  will  briefly  refer  to  the  state 
of  the  law  on  that  question. 

The  law  as  laid  down  by  Hoshb^,  C.  J.,  relating  to 
the  effect  of  a  revoking  clause  in  a  subsequent  will,  is 
questioned  by  an   eminent   writer  on  the  law  of  wilto. 
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1  Redfield  on  WiUs,  828.  After  referring  to  the  Connecti- 
cut case  he  says — "  This  doctrine  has  an  air  of  plausibility* 
from  the  fact  that  an  instrument  of  revocation  alone  would 
unquestionably  have  this  effect.  But  that  would  show 
a  present  purpose  of  becoming  intestate,  carried  into  effect 
as  far  as  practicable  before  death.  But  the  making  of  a 
will,  with  a  revocatory  clause,  is  made  dependent,  in  some 
sense,  upon  the  subsequent  will  going  into  operation.  And 
there  is  ordinarily  no  purpose  of  having  the  revocatory 
clause  operate  except  upon  that  condition.  The  whole  in^ 
stoiment  is,  therefore,  ambulatory,  and  when  destroyed  it 
all  ceases  to  have  any  operation."  And  such  seems  to  be  the 
doctrine  of  Laughton  v.  Atki'M^  1  Pick.,  585,  Reid  v.  Bor- 
land^ 14  Mass,  208,  Simhery  v.  Mason  ^  Myde^  Comyns, 
461,  Hyde  v.  ^de^  8  Chan.  Rep.,  155,  and  Onions  v.  Tyrer^ 

2  Vern.,  742. 

On  the  other  hand  James  v.  Marvin^  we  are  inclined  to 
think,  has  been  regarded  as  law  by  the  profession  under  the 
statute  for  more  than  sixty  years.  And  there  are  many 
other  cases  which  seem  to  assume  that  such  is  the  law  with- 
out directly  deciding  the  point. 

The  weight  of  authority  seems  to  be  in  harmony  with  tht 
views  expressed  by  Mr.  Redfield.  We  refer  to  it  not  for 
the  purpose  of  deciding  the  point,  but  for  the  purpose  of 
applying  the  reasoning  and  the  authorities  cited  to  the 
point  we  are  now  considering;  and  we  think  they  apply  with 
much  greater  force  to  a  will  not  containing  the  revocatory 
clause.  We  are  decidedly  of  the  opinion  that  if  we  hold 
that  the  execution  of  the  second  will  operated  to  revoke  the 
first,  we  shall  go  counter  to  the  prevailing  current  of  author- 
ity, and  produce  a  greater  discordance  between  our  own  law 
and  the  laws  of  other  jurisdictions  than  now  exists ;  a  result 
certainly  which  it  is  desirable  to  avoid. 

We  jjso  think  that  to.  be  the  most  reasonable  view.  The 
testatrix  by  executing  the  second  will  evinced  no  intention 
to  become  intestate,  but  rather  a  contrary  intention.  By 
destroying  the  last  will  and  carefully  preserving  the  first' 
she  affords  satisfactory  evidence  that  she  intended  until  the 
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very  last  to  die  testate,  and  that  that  should  be  her  will. 
In  the  absence  of  an  express  provision  to  that  effect  we 
cannot  presume  that  the  legislature  intended  that  the 
mere  execution  of  a  will  should  in  all  cases  revoke  a  prior 
will.  Such  a  construction  would  in  many  cases  defeat  the 
manifest  intention  of  the  testator.  The  statute  requires  a 
"  later  will  or  codicil."  We  think  that  means  an  operative 
will  or  codicil. 

In  Jame%  v.  Marmn  Hosmeb,  C.  J.,  says: — "The  revo- 
cation effected  by  a  will  merely  is  not  instantaneous,  but 
ambulatory  until  the  death  of  the  testator;  for  although 
by  making  a  second  will  the  testator  intends  to  revoke  the 
former,  yet  he  may  change  his  intention  at  any  time  before 
his  death."  This  doctrine  is  consistent  with  the  statute; 
and  although  the  case  did  not  call  for  it,  yet  it  has  been 
understood  to  be  the  law  of  this  state  for  more  than  sixty 
years.  We  see  no  reason  for  changing  it,  even  if  the  law 
in  some  jurisdictions  is  different. 

We  would  say  however  that  we  have  carefully  examined 
the  cases  cited  by  the  counsel  for  the  appellees,  and  find 
that  many  of  them  are  cases  in  which  the  later  wills  became 
operative  as  wills ;  and  of  course  the  language  of  the  courts 
must  be  interpreted  with  reference  to  that  circumstance, 
and  cannot  properly  be  applied  to  a  case  like  this. 

The  judgment  of  the  Superior  Court  was  erroneous  and 
is  reversed. 

In  this  opinion  the  other  judges  concurred. 


The  Continental  Lifb  Insitbancb  Company  vs.  Abbib 
H.  Barbeb  and  another.  Executors. 

To  discharge  a  surety  by  giving  time  to  the  principal,  the  creditor  must 

«    have  put  It  out  of  his  power  for  the  time  to  proceed  against  the  prlndpaL 

A  note  of  $8,000,  which  was  Indorsed  by  B  for  the  accommodation  of  th« 

maker,  with  waiver  of  notice,  fell  due  and  was  not  paid.    The  maker 
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soon  after  paid  $4,000,  and  gave  his  note  on  demand  for  $4,000,  payable  to 
the  order  of  the  holder  of  the  original  note,  with  interest  payable  semi- 
annually,  and  secured  it  by  a  mortgage,  the  indorser  having  no  knowledge 
ci  the  transaction.  This  note  and  mortgage  the  holder  accepted  as  addi- 
tional security  for  the  balance  of  the  original  note.  Held  not  to  discharge 
the  indorser. 

The  facts  that  the  collateral  note  was  secured  by  a  mortgage,  and  that  H 
was  on  interest  payable  semi-annually,  did  not  affect  the  case.  There 
still  existed  the  right  to  sue  at  any  time  on  the  original  note. 

Where  an  indorsement  is  made  with  **  notice  of  protest  waived,"  it  is  a 
waiver  of  notice  of  non-payment 

Tbe  statute  of  limitations  bars  a  suit  upon  a  promissory  note  unless 
iMOUght  within  six  years.  Another  statute  requires  that  a  suit  be  brou^t 
by  a  creditor  of  a  solvent  estate  within  four  months  after  a  refusal  of 
pa3rment  by  the  executor  or  administrator.  A  note  was  presented  to  the 
executors  of  a  deceased  person,  the  estate  being  solvent,  within  six 
months  limited  by  the  probate  court  for  the  presentation  of  claims,  and 
on  refusal  of  payment  by  the  executors  suit  was  brought  against  them 
upon  it  within  four  months  after  such  refusal.  At  this  time  more  than 
six  years  had  elai>sed  since  the  right  of  action  first  accrued.  Held  that 
tlie  suit  was  not  barred. 

Action  upon  a  promissory  note ;  brought  to  the  Superior 
Court  in  Hartford  County.  The  defendants  pleaded  the 
statute  of  limitations,  and  that  the  indorser  (of  whom  they 
were  executors)  had  been  discharged  by  time  given  the 
maker.  The  case  was  tried  to  the  court  before  Hovfy^ «/. 
Facts  found  and  judgment  rendered  for  the  plainti&.  The 
defendants  appealed.  The  case  is  sufficiently  stated  in  the 
opinion. 

T.  M.  Malibiey  for  the  piaintifib. 

(7.  (7.  Sill^  for  the  defendants. 

Cabpenteb,  J.  This  is  an  action  against  the  executors 
of  the  estate  of  the  late  Gardner  P.  Barber,  deceased,  who, 
when  in  life,  indorsed  a  note  for  $8,000.  The  Superior 
Court  found  the  facts  and  rendered  judgment  for  the  plain- 
tiff. The  defendants  appealed.  The  record  presents  three 
^piettions. 

1.  Was  the  indorser  discharged  by  the  act  of  the  plaintiff? 

The  note  fell  due  July  20th,  1874.    On  the  22d  of  October, 
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1874,  the  maker  paid  $4,000,  which  was  duly  indorsed  on 
the  note.  In  December  following,  being  urged  to  pay  thei 
balance,  and  not  being  able  to  do  so,  he  executed  another 
note  for  the  sum  of  $4,000,  payable  to  the  order  of  the 
plaintiff,  on  demand  with  interest  semi-annually,  and  exe- 
cuted a  mortgage  of  certain  real  estate  to  secure  the  payment 
thereof;  and,  having  caused  the  same  to  be  recorded, 
delivered  it  with  the  note  to  the  plaintiff,  without  the 
knowledge  of  Barber.  The  plaintiff  accepted  the  note  and 
mortgage  as  additional  security,  but  not  in  payment  or 
satisfaction  of  the  original  note  or  any  part  thereof. 

The  claim  is  that  the  legal  effect  of  accepting  the  note 
and  mortgage  was  to  give  time  to  the  maker  of  the  note  for 
$8,000,  and  so  discharge  the  indorser. 

The  law  is  well  settled,  hardly  requiring  repetition,  much 
less  the  citation  of  authorities,  that  in  order  to  discharge  the 
indorser  by  giving,  time  to  the  maker  there  must  be  a  con- 
tract to  that  effect,  express  or  implied ;  that  is,  the  holder 
must  have  put  it  out  of  his  power  for  the  time  being  to  pro- 
ceed against  the  maker.  The  indorser  cannot  be  deprived, 
of  the  right,  even  for  a  short  time,  to  pay  the  holder  and 
proceed  forthwith  against  the  maker  for  his  indemnity.  The 
holder  may  not,  during  the  time  for  which  he  has  agreed  to 
extend  credit,  bring  a  suit,  for  that  would  be  a  breach  of  his 
contract.  He  may  not  accept  payment  from  the  indorser 
and  thereby  subject  the  maker  to  an  immediate  suit  by  the 
indorser,  for  that  would  violate,  if  not  the  letter,  certainly 
the  spirit  of  his  contract.  Hence  such  a  contract  operates 
to  discharge  the  indorser. 

But  here  is  no  express  contract,  and  we  think  none  can 
be  implied.  It  is  expressly  found  that  the  second  note  waa 
taken  as  additional  security  for  the  balance  due  on  the 
original  note  and  not  in  satisfaction  of  it  nor  as  a  substitute 
for  it.  Both  notes  were  liable  to  be  sued  at  any  time,  the 
one  being  overdue  and  the  other  on  demand.  Of  course  the 
indorser  could  have  paid  the  £rst  note  and  could  at  once 
have  brought  a  suit  against  the  maker.  He  was  also  enti- 
tled to  the  additional  security,  and  could  at  once   hay& 
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brought  a  suit  on  that  note,  and  could  also  have  proceeded 
to  foreclose  the  mortgage.  Instead  of  being  prejudiced  by 
the  transaction  it  was,  in  theory  at  least,  a  benefit  to  him. 

The  only  features  of  the  transaction  which  give  any  color 
to  the  defendants'  claim  are  the  facts  that  the  collateral 
note,  although  on  demand,  was  on  interest  payable  semi- 
annually, and  was  secured  by  a  mortgage ;  and  it  is  urged 
with  considerable  force  that  these  circumstances  indicate  an 
understanding  between  the  parties  that  that  note  was  to 
run  at  least  for  six  months.  They  certainly  indicate  that 
the  parties  contemplated  that  it  might  run  six  months,  but 
that  possibility  does  not  change  the  character  of  the  note  and 
convert  it  from  a  note  payable  on  demand  to  a  note  payable 
on  time.  It  was  still  a  note  due  presently,  and  might  be 
sued  at  once  by  the  payee,  and  the  indorser  of  the  prior 
note  might  at  any  moment  have  placed  himself  in  a  position 
to  sue  it. 

The  supposed  analogy  to  notes  ordinarily  taken  by  savings 
banks,  insurance  companies,  &c.,  does  not  hold  good.     The 
object  in  those  cases  is  to  loan  money,  to  make  investments ; 
the  object  here  was  to  give  additional  security  to  a  loan 
previously  made  and  long  since  overdue,  and  which,  we  may 
add,  was  of  a  doubtful  character.    In  the  former  cases  the 
payee  contemplates  a  present  loan  of  money  to  continue  for 
an  indefinite  time  in  the  future ;  in  the  latter  he  is  endeavor- 
ing to  collect  a  loan  previously  made.    It  may  be  a  breach 
of  fair  dealing  to  attempt  to  collect  a  note  of  the  former 
description  at  once,  but  it  by  no  means  follows   that  it 
would  be  such  a  breach  to  attempt  to  collect  one  of  the  latter 
description.     Moreover,  the  very  object  of  making  a  note 
payable  on  demand  is  that  the  holder  may  collect  it  at  any 
time  if  he  sees  good  reason  for  doing  so ;  and,  legally  speak- 
ing, he  is  the  sole  judge  of  the  sufficiency  of  the  reason ; 
and  that  applies  to  the-  notes  referred  to  as  well  as  to  the 
note  in  this  case ;  so  that  the  analogy,  even  if  it  exists,  or 
so  far  as  it  does  exist,  does*not  avail  the  defendants. 

2.    The  defendants'  intestate,  when  he  indorsed  the  note, 
wrote  over  his  signature  the  following  words — ^*'  Notice  of 
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protest  waived."  The  defendants  contend  that  the  waiver 
does  not  dispense  with  presentment  for  payment  and  a 
demand  therefor.  This  may  be  conceded  for  the  purposes 
of  this  case,  for  the  court  below  has  found  that  when  the 
note  became  due  "  it  was  presented  for  payment  at  the  office 
of  the  plaintiffs  in  Hartford,  where  the  same  was  payable, 
and  payment  was  then  and  there  required  and  refused." 

The  claim  that  the  indoi-ser,  notwithstanding  the  waiver, 
was  entitled  to  notice  of  non-payment,  cannot  be  sustained. 
A  protest,  being  evidence  of  presentment  for  payment  and 
a  demand  and  refusal,  in  mercantile  languslge  stands  for  the 
thing  which  it  proves ;  so  that  when  notice  of  protest  is 
waived  notice,  of  that  which  a  protest  signifies  is  waived. 

3.  It  is  insisted  that  the  plaintifiCs'  claim  is  ban*ed  by  the 
statute  of  limitations.  Within  six  years  after  the  right  of 
action  accrued  the  indorser  died.  The  court  of  probate, 
pursuant  to  the  statute,  allowed  six  months  for  the  presenta- 
tion of  claims.  Within  that  time  this  claim  was  presented. 
Another  statute  requires  a  creditor  to  commence  a  suit 
against  the  estate  within  four  months  after  notice  that  his 
claim  is  disallowed.  This  suit  was  commenced  within  that 
time,  but  when  it  was  commenced  more  than  six  years  had 
elapsed  from  the  time  the  right  of  action  first  accrued. 

We  think  the  claim  is  not  barred.  The  statutes  relating 
to  the  settlement  of  estates  were  manifestly  designed  to  put 
all  claims  upon  an  equal  footing.  Their  practical  effect  is 
to  bar  some  claims  in  a  much  less  time  than  the  general 
statute  does,  and  in  other  cases,  as  in  this  case,  the  time  may 
be  somewhat  extended.  The  extension  of  time  however 
can  do  no  injustice,  and  is  not  a  sufficient  reason  for  having 
different  claims  against  the  same  estate  governed  by  differ- 
ent statutes.  It  is  much  better  that  the  same  statute  and 
the  same  principles  should  govern  all  alike. 

This  question  was  determined  by  this  court  adversely  to 
the  defendants  in  Bradley  v.  Fai7,  48  Conn.,  375.  We  refer 
to  the  reasons  there  given  without  repeating  them  here. 

There  is  no  error  in  the  judgment  of  the  court  below. 

In  this  opinion  the  other  judges  concurred. 
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Jambs  Babnbs  vs.  Geobob  A.  Babnes. 

A  j^her  has  the  right  to  dispose  of  the  services  of  his  minor  son  daring 
his  minority;  hut  this  right  is  not  absolute.  His  own  right  to  his  services 
being  limited  and  qualified  he  can  convey  only  a  limited  and  qnalified 
right. 

One  qualification  of  this  right  is,  that  it  dies  with  the  death  ol  the  father. 
,  The  son  being  emancipated  by  the  death  of  the  father,  his  obligation  to 
perform  the  contract  made  for  him  by  the  father  is  at  an  end;  certainly 
after  he  has  arrived  at  years  of  discretion. 

A  father  made  an  agreement  with  B  that  his  son,  then  four  months  old, 
should  live  with  and  serve  him  till  he  was  twenty-one  years  old,  and  that 
B  during  that  time  should  provide  him  with  food,  clothing  and  schooling 
as  if  he  were  his  own  child.  The  boy's  mother  was  then  dead  and  his 
father  died  four  years  later.  When  the  boy  was  nineteen  years  of  age  he 
made  an  agreement  with  B  that  the  latter  should  relinquish  his  rights 
under  the  contract  with  the  father,  and  should  be  released  from  the  duty 
of  further  supporting  him,  and  that  he  would  thereafter  pay  B  three  dol- 
lars a  week  for  his  board  while  he  remained  with  him.  Held— 1.  That 
this  agreement  was  a  repudiation  by  the  minor  of  the  contract  made  be- 
tween the  father  and  B, — 2,  That  the  board  furnished  the  minor  by  B 
being  a  necessary,  he  could  recover  reasonable  compensation  for  it. 

CrviL  ACTION  to  recover  for  board  furnished  the  defend- 
ant, a  minor;  brought  to  the  Court  of  Common  Pleas  of 
Hartford  County,  and  tried  to  the  court  before  Bennett,  J. 
Facts  found  and  judgment  rendered  for  the  plaintiff,  and 
appeal  to  this  court  by  the  defendant.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

0.  JE.  Perkins  and  N.  E,  Pierce^  for  the  apnellaat. 

J".  P.  Andrews^  for  the  appellee. 

Cabpbnteb,  J.  When  the  defendant,  George  A.  Barnes, 
was  about  four  months  old,  his  father  and  the  plaintiff  en- 
tered into  a  contract  in  writing  in  which  the  father  agreed 
that  George  A.  should  serve  the  plaintiff  faithfully  during 
his  minority — the  plaintiff  agreeing  to  provide  for  him  dur- 
ing that  time  suitable  food,  clothing  and  schooling.  Pursu- 
ant to  this  agreement  the  defendant  lived  with  the  plaintiff 
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until  he  was  about  nineteen  years  old,  when  he  and  the 
plaintiff  agreed  that  the  contract  should  not  be  binding, 
that  he  should  thereafter  be  entitled  to  his  earnings,  and 
that  the  plaintiff  should  be  entitled  to  receive  three  dollars 
per  week  for  his  board  while  boarding  with  him.  Of  this 
agreement  due  notice  was  given  to  Fenn,  the  other  defend- 
ant, who  had  been  appointed  guardian  to  the  said  George 
A.,  the  father  having  died  when  he  was  about  four  years 
old. 

The  court  below  found  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  $297,  and  rendered  judgment 
for  that  sum. 

On  the  trial  the  defendant  claimed,  as  matter  of  law,  that 
the  contract  between  the  plaintiff  and  the  father  of  the  de- 
fendant was  a  valid  contract  and  could  not  be  abandoned  by 
the  agreement  between  the  plaintiff  and  George  A.  Barnes. 
The  court  ruled  otherwise  and  the  defendant  appealed. 

That  a  father  has  a  right  to  dispose  of  the  services  of  his 
minor  son  during  minority  is  not  disputed ;  but  this  right 
is  not  absolute.  As  his  right  to  the  services  of  his  son  is 
limited  and  qualified,  it  necessarily  follows  that  he  conveys 
only  a  qualified  right.  The  more  important  qualification, 
and  the  only  one  we  need  now  to  refer  to,  is,  that  the 
father's  right  to  the  services  of  his  son  dies  with  the 
father.  That  event  emancipates  the  sou,  and  his  obliga- 
tion to  perform  the  contract  made  for  him  by  the  father 
is  at  an  end.  In  this  case,  the  father  being  dead,  the  son 
was  at  liberty  to  repudiate  the  contract,  certainly  after 
arriving  at  years  of  discretion. 

The  question  is  not  whether  the  minor  was  legally  capa- 
ble of  making  a  valid  contract  with  the  plaintiff,  but  it  is 
rather  whether  that  agreement  amounted  to  a  repudiation  of 
the  contract  made  with  the  father.  We  are  clearly  of  the 
opinion  that  it  did. 

It  will  be  observed  also  that  this  caae  differs  from  those 
cases,  cited  by  the  defendant's  counsel,  in  which  the  minor 
during  the  lifetime  of  the  father  attempted  to  repudiate  the 
contract  made  by  the  father.  Hence  those  cases  have  no 
application. 
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The  contract  having  been  repudiated  by  the  minor  ceased 
to  be  of  obligation  on  either  party,  and  the  plaintiff  was  no 
longer  liable  to  furnish  support  to  the  minor.  He  therefore 
has  a  right  to  recover  for  the  board  furnished,  that  being  a 
necessary  which  the  minor  could  lawfully  bind  himself  to 
pay  for.  It  does  not  follow  that  any  contract  which  the 
minor  might  have  made  for  his  board  would  be  enforced  by 
the  court,  as  he  might  have  made  an  improvident  one ;  but 
in  this  case  it  is  clear  that  the  amount  which  he  agreed  to 
pay  was  only  a  reasonable  one,  and  we  must  assume  that 
the  court  below  so  regarded  it. 

There  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred. 


Mabt   L.    Simmons    vs.    Chablbs   H.    Hxtbbabd   and 

OTHBBS,   EXECTJTOBS    AND   TbUSTEBS. 

A  testator,  leaving  a  large  estate  and  no  chUdren,  gave  to  a  sister  all  the 
income  of  the  property  during  her  life,  and  after  her  death  an  annuity  of 
$1,400  a  year  with  the  use  of  his  dwelling  house  to  a  niece,  and  after 
some  further  small  bequests  the  residue  of  his  estate  for  the  establish- 
ment of  a  school.  By  a  codicil  made  later  on  the  same  day  that  the  will 
was  made,  he  gave  to  8  for  her  life  f350  a  year.  Held,  that  this  annuity 
began  to  run  from  the  death  of  the  testator,  and  not  from  the  death  of 
the  sister  to  whom  he  had  given  the  whole  income  for  life. 

Held  also,  that  the  deferred  payments  would  draw  interest. 

And  held  that,  in  a  suit  brought  by  8  against  the  trustees,  in  which  the 
plaintiff  asked  for  a  judgment  giving  a  construction  to  the  will,  and  for 
a  recovery  of  the  amount  due  to  her  imder  it,  the  expenses  of  the  litiga- 
tion were  not  to  be  taken  out  of  the  estate,  but  only  ordinary  costs  taxed. 

Civil  action  against  the  executors  of  and  trustees 
under  the  will  of  Isaiah  Pratt,  to  recover  the  amount  of  an 
annuity  given  the  plaintiff,  and  praying  for  a  construction  of 
the  will  and  an  allowance  of  all  the  costs  of  the  litigation 
out  of  the  estate ;  brought  to  the  Superior  Court  in  Middle- 
sex County.  Facts  found  and  case  reserved  for  advice. 
The  case  is  sufi&ciently  stated  in  the  opinion. 
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X.  E.  Stanton^  for  the  plaintiff. 

J.  Phelps^  for  the  defendants, 

Paedbe,  J.  Isaiah  Pratt  of  Essex  died  in  1879,  aged 
sixty-five,  childless  and  unmarried,  disposing  of  an  estate 
amounting  to  about  $98,000  by  a  will  dated  in  1875.  Of 
the  legatees  named  therein  Mary  Pratt  is  his  sister,  a  widow 
and  about  seventy-eight  years  of  age ;  Mary  L.  Simmons 
and  Mary  Simmons  were  friends. 

By  the  second  and  third  clauses  of  the  will  the  testator 
bequeathed  his  entire  estate  to  trustees,  who  are  directed  to 
pay  the  income  therefrom  to  his  sister  Mary  Pratt,  semi- 
annually during  her  life ;  by  the  fourth  and  fifth,  after  her 
death  to  pay  an  annuity  of  fourteen  hundred  dollars  to  his 
niece  Mary  P.  Nott,  with  the  use  of  his  dwelling  house 
while  she  remains  unmarried ;  by  the  sixth  to  expend  five 
hundred  dollars  in  fencing  a  burial  lot  and  thirty-five  dol- 
lars annually  upon  the  lot  and  fence ;  by  the  seventh  to 
insure  and  repair  the  dwelling  house;  by  the  eighth  to 
expend  three  hundred  dollars  annually  for  instruction  in 
singing ;  by  the  ninth  to  expend  annually  the  remainder  of 
the  income  for  the  support  of  a  school.  By  a  codicil  exe- 
cuted upon  the  same  day  he  directs  the  payment  of  three 
hundred  and  fifty  dollars  annually  to  the  plaintiff,  Mary 
L.  Simmons,  during  life. 

She  asks  the  court  to  compel  the  trustees  to  pay  the 
annuity  from  the  death  of  the  testator;  and  the  case  is 
reserved  for  the  advice  of  this  court. 

The  defendants  insist  that  the  will  and  codicil  are  to  be 
construed  as  one  instrument ;  that  if  possible  all  provisions 
shall  be  operative ;  that  a  clearly  expressed  intention  is  not 
to  yield  to  an  ambiguous  one ;  that  the  next  of  kin  are  not 
to  be  disinherited  without  an  express  devise  or  necessary 
implication ;  that  when  the  general  intent  is  clear  and  it  is 
impracticable  to  give  effect  to  all  of  the  language  of  the 
will  expressive  of  some  special  intent,  the  latter  must  yield 
to  the  former ;  that  when  the  intention  of  the  testator  is 
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ascertained  with  reasonable  certainty,  it  shall  absolutely 
govern ;  and  that  the  bequest  to  the  plaintiff,  read  in  the 
light  of  these  rules,  is  not  to  take  effect  until  the  death  of 
Mary  Pratt. 

The  bequest  ib  of  an  annuity ;  of  a  payment  for  every  year 
of  the  annuitant's  life,  reckoning  from  the  day  of  the  cre- 
ation of  the  annuity,  thei^e  being  no  postponing  clause. 
The  will  speaks  from  the  death  of  the  testator ;  that  event 
brings  the  annuity  into  existence.  It  is  expressed  to  be  for 
the  life,  and  therefore  for  every  year  of  the  life,  of  the 
donee.  It  is  conceded  by  the  defendants  that  the  annuity 
will  be  payable  after  the  death  of  Mary  Pratt.  But  in  the 
will  proper  the  income  from  the  entire  estate  is  after  that 
event  appropriated  to  other  uses;  and  this  supposes  the 
preservation  of  the  capital  intact ;  therefore  the  bequest  of 
the  annuity  by  the  codicil  is  in  direct  conflict  with  that  for 
the  school.  Both  cannot  stand ;  whatever  shall  be  paid  to 
the  annuitant  must  be  taken  from  a  fund  previously  devoted 
to  some  other  use ;  it  is  to  be  taken  either  from  Mary  Pratt, 
or  from  the  school,  or  from  both.  The  rules  of  construc- 
tion brought  to  our  notice  are  as  appropriately  and  as  com- 
pletely the  defence  of  the  school  against  the  annuitant  as 
they  are  of  Mary  Pratt ;  and  yet  it  is  admitted  that  they 
are  no  defence  at  all  for  the  school. 

It  is  quite  certain  that,  immediately  upon  the  execution 
of  the  will,  it  came  to  the  mind  of  the  testator  that  he  had 
disposed  of  his  whole  estate  in  forgetf ulness  of  two  friends ; 
of  two  women ;  one  of  whom  he  had  habitually  spoken  of 
as  his  niece  and  whom  he  had  from  time  to  time  pecunia- 
rily assisted,  and  for  both  of  whom  he  desired  to  make 
provision  after  his  death ;  that  he  determined  so  to  modify 
the  will  at  once  as  to  make  it  express  his  intention  in  their 
behalf;  that  he  adopted  the  easy  method  of  the  codicil; 
that  he  did  not  intend  to  write  anything  which  could 
stand  in  the  presence  of  his  gift  to  Mary  Pratt  and  of  that 
to  the  school ;  that  he  did  intend  to  write  something 
directly  in  conflict  with  one  or  both — ^to  diminish  one  op 
both  in  behalf  of  the  annuitant ;  in  short,  that  he  intended 
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to  put  the  codicil  to  its  appropriate  use,  namely,  to  change 
some  provision  in  the  will.  The  bequest  to  the  annuitant 
stands  neither  upon  inference  nor  construction ;  it  is  &amed 
of  words  as  positive  and  unambiguous  as  is  that  to  Mary 
Pratt ;  and  it  is  no  more  certain  that  the  testator  intended 
to  give  to  the  latter  merely  the  entire  income  than  it  is  that 
he  intended  to  make  a  small  gift  to  the  former ;  in  this 
respect  neither  bequest  takes  precedence  of  the  other. 

There  is  no  disinheritance  of  the  heir  in  behalf  of  strang- 
ers in  a  sense  and  to  a  degree  offensive  to  the  law,  for  the 
estate  exceeds  $90,000  ;  the  testator  is  childless ;  the  annual 
income  of  a  sister  is  in  a  small  measure  reduced  in  behalf 
of  a  friend.  We  are  forced,  therefore,  to  give  the  annuity 
place  in  the  testator's  plan  for  the  distribution  of  his  estate ; 
to  diminish  either  the  absolute  gift  to  Mary  Pratt,  or  the 
absolute  gift  to  the  school,  or  both.  The  testator  has  sug- 
gested no  distinction ;  on  the  contrary,  he  has  used  clear 
words,  the  legal  effect  of  which  is  to  diminish  both ;  and  it 
is  to  be  noticed  that  he  well  knew  how  to  protect  the  be- 
quest to  his  sister  from  the  effect  of  any  other  which  he 
might  make,  when  such  was  his  desire ;  for  he  was  careful 
to  provide  explicitly  that  the  annuity  to  Mary  P.  Nott 
should  not  take  effect  until  after  the  death  of  his. sister.  In 
expounding  a  will  the  meaning  of  plain  words  is  the  testa- 
tor's intention ;  and  that  intention  must  be  the  law  of  the 
case. 

There  is  no  propriety  in  allowing  the  expenses  of  the 
litigation  to  be  taken  out  of  the  estate. 

The  Superior  Court  is  advised  that  the  annuity  became 
payable  to  the  plaintiff  during  each  year  of  her  life  subse- 
quent to  the  death  of  the  testator ;  that  deferred  payments 
draw  interest ;  and  that  costs  are  to  be  taxed  only  as  in  aa 
ordinary  action  at  law. 

In  this  opinion  the  other  judges  conourred. 
Vol.  l.— 87 
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SUPEEME  COURT  OF  ERRORS. 

HELD  AT  BRIDGEPORT,  FOR  THE  COUNTY  OF 
FAIRFIELD, 

ON  THE  SBOOKD  TUESDAY  OF  MARCH,  1883. 

Present, 

Park,  C.  J.,  Carpenter,  Pardee,  Loomis  ajsd  Gsan^ 

OER,  Js.  , 


The  State  w.  Isaac  Gaul. 

'nieact  of  1879,  (Session  Laws,  1879,  ch.  44,)  provides  that  <*any  person 
•  who  shidl  ravish  and  carnally  know  any  female  of  the  age  of  ten  years 
or  more  against  her  will  and  consent,  or  who  shall  carnally  know  and 
abuse  any  female  child  under  the  age  of  ten  years,  shall  be  imprisoned 
in  the  state  prison,  Ac*'  Held,  that  in  an  indictment  charging  a  rape,  it 
is  not  necessary  tliat  it  be  alleged  that  the  person  on  whom  it  was  com- 
mitted was  of  ten  or  more  years  of  age. 
And  that  it  is  sufficient  to  allege  that  it  was  **  against  her  will,"  that  alle- 
gation being  equivalent  to  '*  against  her  will  and  consent. 

Indictment  for  rape ;  m  the  Superior  Court.  Tried  to 
fte  jury  before  Beaird%Uy^  J.  Verdict  guilty;  motion  in 
*n:efl*  of  judgment  for  the  insufficiency  of  the  indictment; 
motion  overruled,  and  appeal  by  the  defendant  to  this 
court.     The  case  is  fully  stated  in  the  opinion. 

J.  C.  Chamberlain^  for  the  plaintiff  in  error. 

F.  L.  Holt,  for  the  State. 
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Granger,  J.  The  defendant  wae  convicted  in  the  Supe- 
rior Court  of  a  rape  upon  the  person  of  one  Lucy  Bates, 
and  after  a  motion  in  arrest  for  the  insufficiency  of  the  in^ 
dictment  had  been  overruled,  he  appealed  to  this  court  on 
tiie  same  ground. 

The  indictment  is  in  the  usual  form  for  that  offense  at 
common  law  as  well  as  under  our  statute,  except  in  that  it 
alleges  that  the  act  was  done  ^'c^inst  her  will,"  instead  of 
**  against  her  will  and  consent,"  which  the  defendant  con- 
tends are  not  equivalent,  and  that  a  distinct  allegation  of 
the  want  of  consent  is  indispensable.  But  we  cannot 
regard  this  fuller  allegation  as  expressing  anything  more 
than  the  allegation  "against  her  will."  Surely  if  it  was 
against  her  will  it  was  against  her  consent,  and  if  done 
against  her  consent  was  presumably  against  her  will.  The 
two  words  are  substantially  synonymous  when  used  in  this 
connection,  and  either  wiUiout  the  other  is  sufficient.  In- 
deed the  word  "consent"  is  spoken  of  by  some  legal 
writers  as  the  less  comprehensive  of  the  two.  Wharton's 
Am.  Crim.  Law,  §  1141.  The  form  in  Swift's  Digest  con- 
tains only  the  word  "  will."     2  Swift's  Dig.,  826. 

But  the  defendant  contends  that  the  act  of  1879,  (Ses- 
sion Laws,  ch.  44,)  which  changes  the  range  of  punishment 
which  may  be  inflicted  for  the  crime,  and  makes  a  distinc- 
tion in  the  matter  of  consent  between  the  case  of  a  female 
of  the  age  of  ten  years  or  more,  and  that  of  a  female  child 
under  ten  years,  makes  it  necessary  that  the  i|idictment 
should  state  whether  the  person  on  whom  the  offense  has 
been  committed  is  of  ten  years  or  more  of  age,  or  is  under 
that  age.  But  this  allegation  can  not  be  important  where, 
as  here,  the  act  is  charged  to  have  been  done  against  the 
will  of  the  person.  If  she  had  been  under  ten  years  of  age 
that  fact  would  make  it  unnecessary  to  prove  that  the  act 
was  against  her  consent,  and  it  might  witB  more  reason  be 
claimed  ihsA  the  indictment  should  in  that  case  allege  the 
fact  that  she  was  under  ten  that  the  defendant  might  know 
that  the  state  would  not  take  upon  itself  the  burden  of 
proving  the  want  of  consent;  but  where  the   indictment 
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alleges  that  the  act  was  done  against  her  will  the  state 
gives  notice  by  the  allegation  that  it  takes  upon  itself  the 
proof  of  that  fact.  There  has  always  been  a  distinction 
made  between  persons  of  the  age  of  consent  and  those  not 
80,  and  while  ten  years  of  age  has  generally  been  treated  as 
marking  the  lowest  limit  of  the  age  of  consent,  yet  the 
common  law  nile  includes  persons  of  greater  age  where 
from  special  immaturity  or  incapacity  they  were  still  unable 
to  give  what  the  law  would  regard  as  consent.  Our  statute 
merely  fixes  definitely  the  age  of  ten  as  that  of  capacity  to 
consent.  The  statute  may  be  regarded  as  substantially  in 
affirmance  of  the  common  law,  simply  appljring  in  a  definite 
way  a  well-settled  common  law  principle  as  to  the  applicar 
tion  of  which  in  particular  cases  there  was  room  for  uncer- 
tainty. This  being  so,  there  is  no  reason  why  an  indict- 
ment for  rape  at  common  law  should  not  be  good  for  an  in- 
dictment under  our  statute,  where  the  offense  has  been 
committed  on  a  person  of  ten  or  more  years  of  age. 
The  indictment  is  sufficient  and  there  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


The  Statb  of  Connbotioxtt  vs.  Edward  T.  Wright 

Ain>  ANOTHBR. 

The  defendants,  TTand  Jf,  one  as  principal  and  the  other  as  surety,  gaf« 
bond  to  the  state  in  $6,000  that  TT  should  faithfully  discharge  the  duties 
of  county  commissioner.  By  statute  it  was  a  part  of  the  duties  of  the 
board  of  county  commissioners,  which  consisted  of  three  members,  to  act 
upon  the  granting  of  licenses  for  the  sale  of  liquors  in  the  several  towns 
of  the  county,  and  to  receive  and  pay  over  to  the  towns  the  fees  paid 
upon  the  granting  of  such  licenses.  After  W  had  assumed  the  office  his 
associates  made  him  treasurer  of  the  board,  and  as  such  he  received 
money  paid  for  licenses,  and  appropriated  to  his  own  use  over  $5,000  of 
it    In  a  suit  brought  by  the  state  on  the  bond  it  was  held — 

1.  That  IPs  acts  as  treasurer  were  covered  by  the  bond. 

2.  That,  the  statute  (Acts  of  18T7,  ch.  129,)  requiring  the  bond  to  be  given 
to  the  state,  the  action  could  be  maintained  by  the  state. 
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Mf  the  surety,  filed  a  cross-complaint  asking  that  the  other  commissionen 
be  made  parties  defendant,  and  that,  if  a  judgment  was  rendered  against 
him,  he  might  have  judgment  against  them  for  their  proportionate  share 
of  the  damages.    Held  that  it  could  not  be  entertained. 

The  Practice  Act  does  not  permit  a  defendant  to  bring  in  as  co-defendants 
parties  whose  legal  relation  is  only  to  himself,  and  whose  presence  or 
absence  can  not  affect  the  judgment  to  be  rendered  as  between  himself 
and  the  plaintiff. 

Civil  action  on  a  bond  given  to  the  state  for  the  faith- 
ful discharge  by  the  defendant  Wright  of  his  duties  as 
county  commissioner;  brought  to  the  Superior  Court. 
Cross-complaint  filed  by  the  defendant  Mead,  surety  on 
the  bond.  Demurrer  to  cross-complaint  by  plaintiff.  De- 
murrer sustained,  and  cross-complaint  dismissed.  Facts 
found  and  judgment  rendered  by  the  court  (^Beardsley^  t7.,) 
for  the  plaintiff.  Appeal  to  this  court  by  the  defendant 
Mead.     The  case  is  sufficiently  stated  in  the  opinion. 

J.  B.  Curtis  and  L.  Warner^  for  the  appellant. 
L.  D.  Brewtter  and  S,  Tweedy^  for  the  appellee. 

E.  W.  Seymour^  for  certain  parties  cited  in  on  the  crosa- 
oomplaint. 

Pardee,  J.— On  June  29th,  1878,  the  defendants,  E.  T. 
Wright  as  principal  and  Thomas  A,  Mead  as  surety,  exe- 
cuted their  bond  to  the  State  of  Connecticut  in  the  penal 
sura  of  $5,000,  upon  condition  that  the  said  Wright  should 
faithfully  discharge  the  duties  of  the  office  of  county  com- 
missioner for  Fairfield  County  for  the  period  of  three  years 
from  July  1st,  1878.  In  the  last  nttmed  month  Wright  was 
by  his  two  associate  commissioners  made  custodian  of  the 
money  paid  to  them  under  the  statute  for  licenses  to  sell 
spirituous  liquors.  Of  such  money  during  the  year  next 
ensuing  he  received  and  misappropriated  more  than  $5,000. 
The  state  instituted  this  suit  upon  the  bond  and  had  judg^ 
ment  for  the  sum  named  therein.  The  defendant  Mead 
appealed. 
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It  is  hk  elaim  that  the  commissioners  acted  in  two  dw- 
tinct  spheres,  one  public  and  general,  the  other  incidental ; 
and  that  the  default  of  his  principal  is  in  the  latter  and  not 
covered  by  the  bond. '  But  before  the  time  of  its  execution 
a  public  act  had  imposed  upon  county  commissioners  the 
duty  to  receive  money  for  licenses  granted  and  pay  the  same 
to  the  treasurers  of  the  several  towns  entitled  thereto ;  upon 
each  one  of  them  the  duty  to  account  for  all  money  en- 
trusted to  his  official  keeping.  The  undei-taking  of  the 
surety  is  that  his  principal  shall  faithfully  discharge  the 
duties  of  his  office  "in  all  respects,  according  to  law;" 
excepting  nothing;  including  everything.  Moreover,  the 
fact  that  the  statute  requiring  the  bond  is  later  than  that 
making  them  custodians  of  this  money,  would  seem  to  indi- 
cate legislative  intent  to  secure  fidelity  in  this  very  matter. 
And  if  we  were  to  classify  their  duties,  faithful  accounting 
for  money  received  officially  would  seem  to  be  public  and 
general  in  the  highest  degree. 

In  i^nswer  to  the  claim  that  the  state  can  not  maintain 
this  action,  we  reply  that  the  legislature  is  supreme  in  the 
matter  of  granting  these  licenses,  and  of  the  reception, 
keeping  and  disbursement  of  the  money  received  therefor. 
It  required,  as  it  had  power  to  do,  that  the  bond  securing 
the  fidelity  of  a  public  officer  to  his  duty  in  this  regard 
should  be  taken  to  the  state ;  (Acts  of  1877,  chap.  129 ;) 
it  follows  that  upon  breach  the  penalty  might  be  sued  for 
and  recovered  by  it  upon  a  trust  expressly  named  in  the 
statute.  There  is  therefore  special  legislative  warrant  for 
the  form  of  the  bond  and  for  the  present  action.  That  the 
state  will  discharge  its  duty  to  the  ce%Hi%  que  trust  is  to  be 
assumed. 

The  deJEendant  surety  filed  a  cross-complaint,  in  effect 
asking,  first,  for  stay  of  proceedings  until  the  plaintiff  should 
obtain  judgment  against  Wright  and  each  of  the  other  two 
commissioners  and  enforce  payment  thereof  against  one  or 
both  of  them ;  and  second,  that  in  the  event  of  a  judgment 
against  himself  he  should  have  judgments  against  those 
commissionei's  and  their  respective  sureties  for  the  propor- 
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tionate  amounts  which  in  equity  or  at  law  they  shall  J>e 
adjudged  to  pay  as  damages  for  the  amount  misappropriated 
by  his  principal ;  making  them  and  their  sureties  parties. 
The  court  sustained  a  demurrer  to  this  cross-complaint. 

If  we  should  concede  that  the  defendant  surety  has  a 
cause  of  action  against  two  county  commissioners  for  negli- 
gence in  permitting  the  third,  his  principal,  to  have  posses- 
sion of  the  money  paid  for  licenses,  there  is  no  error  in 
denying  his  motion.  His  bond  guarantees  the  fidelity  of 
Wright ;  it  concerns  himself,  Wright  and  the  plaintiff  only ; 
it  has  no  legal  connection  with,  and  therefore  can  not  be 
affected  by,  any  undertaking  by  or  in  behalf  of  either  of  the 
other  commissioners ;  the  amount  of  his  indebtedness  to  the 
plaintiff  by  reason  of  his  bond  can  not  be  diminished  by  the 
fact  of  the  existence  of  such  claim. 

The  Practice  Act  does  not  permit  a  defendant  to  burden 
a  cause  and  delay  its  progress  to  a  conclusion  by  citing  in 
parties  whose  legal  relation  is  only  to  himself,  and  by  raising 
for  determination  issues  which  can  by  no  possibility  alBfect 
the  judgment  to  be  rendered.  The  permission  given  to  him 
to  secure  the  presence  of  co-defendants  rests  not  at  all  upon 
the  ground  that  it  is  for  his  advantage,  but  solely  upon  the 
fact  that  in  their  absence  it  is  impossible  to  render  a  judg- 
ment which  may  not  be  re-opened. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


George  Haight  v%.  David  K.  Hoyt. 

Where  a  yerdlct  is  for  excessive  damages,  and  it  clearly  appears  that  the 
Jury  must  have  been  goyemed  by  prejudice  or  partiality  or  by  a  grossly 
mistaken  view  of  the  case,  it  is  the  duty  of  the  court  to  grant  a  new 
trial. 

Where  in  an  action  for  slander  in  the  defendant's  stating  that  the  plaintiff 
burned  his  bams,  the  jury  returned  a  veidict  for  16,788.87,  and  on  beii:^ 
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sent  oat  by  the  judge  for  a  reconsideration  of  the  damages,  returned  an- 
other verdict  for  $4,000,  and  it  appeared  tliat  the  declarations  were  made 
by  the  defendant  in  the  honest  belief  that  they  were  tme,  that  the  fire 
was  incendiary,  and  that  the  plaintiff  had  borne  and  expressed  miUice 
against  the  defendant,  and  that  no  one  else  npon  fall  inyestigation  was 
suspected,  and  that  the  plaintiff  had  sustained  little  injury  from  the 
declarations;  it  was  held  that  a  new  trial  should  be  granted  on  the 
ground  of  excessive  damages. 
Tine  practice  of  jurors  marking  severally  a  sum  for  the  damages  in  a  case, 
and  dividing  the  aggregate  amount  by  twelve,  and  taking  the  result  for 
the  amount  of  the  damages  in  their  verdict,  is  a  reprehensible  one. 

Civil  action  for  slander;  brought  to  the  Superior  Court, 
and  tried  to  the  jury  upon  a  general  denial  and  a  justifica- 
tion, before  Beardsley^  J,  Verdict  for  the  plaintiff  for 
IJNtfOOO  damages,  and  appeal  by  the  defendant  on  the  ground 
of  excessive  damages.  The  case  is  fully  stated  in  the 
opinion. 

W.  F.  Tat/lor  and  ff.  S,  Sanfordy  for  the  appellant. 

eT*.  H.  Olmatead  and  L.  J).  Brewster^  for  the  appellee. 

Park,  C.  J.  The  only  question  of  importance  in  this 
case  is,  whether  a  new  trial  should  be  granted  on  the 
ground  that  the  damages  assessed  by  the  jury  are,  in  legal 
contemplation,  excessive  ?  The  jury  at  first  returned  a  ver- 
dict for  the  sum  of  $6,788.37,  which  the  court  refused  to 
accept,  and  returned  the  jury  to  a  further  consideration  of 
the  case  on  the  question  of  damages,  telling  them  that  in 
the  opinion  of  the  court  their  verdict  was  too  large. 

They  afterwards  returned  a  verdict  for  the  sum  of  $4,000, 
which  was  accepted  by  the  court,  and  the  verdict  recorded. 

The  first  verdict  clearly  shows  that  the  jury  arrived  at 
the  amount  of  the  damages  by  first  agreeing  among  them- 
selves to  abide  by  the  result  which  should  be  obtained  by 
dividing  the  total  amount  of  the  damages  that  the  several 
jurors  should  privately  mark  upon  paper,  by  the  number 
twelve.  This  was  done,  and  an  amount  was  obtained, 
which  could  not  have  expressed  the  honest  judgment  of  any 
juror  on  the  panel,  for  no  juror  would  have  consented  to  a 
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verdict  in  a  case  like  this,  that  had  in  its  amount  thirty- 
three  dollars  and  thirty-seven  cents,  unless  forced  by  some 
consideration  outside  of  the  case  itself.     This  mode  of  arriv- 
ing at  a  verdict  is  reprehensible,  to  say  the  least,  for  it  is 
hardly  possible  that  an  honest  result  could  thus  be  obtained. 
Some  jurors  would  mark  a  much  larger  sum  than  their  can- 
did judgment  would  dictate  in  order  to  make  up  the  expect- 
ed deficiency  of  others,  and  so  the  honest  jurors  would  be 
deceived  and  a  dishonest  verdict  obtained.    And  it  is  ap- 
parent that  many  of  the  jurors  must  have  marked  the  dam- 
ages at  quite  or  nearly  the  sum  of  $10,000,  the  amount 
claimed  in  the  ad  damnum  clause  of  the  plaintiffs  complaint, 
for  the    mean  amount  would    not  otherwise  have   been 
obtained.     Such  jurors  must  have  been  governed  by  some 
grossly  mistaken  view  of  the  case,  or  by  prejudice  or  par- 
tiality, and  although  the  court  returned  them  to  another 
consideration  of  the  matter,  still  it  must  be  presumed  they 
carried  with  them  into  such  consideration  the  same  preju- 
dice or  partiality  or  mistaken  view  of  the  case  which  they 
had  previously  entertained ;  for  the  court  said  nothing  to 
influence  them  further  than  that  ^' their  verdict  was  too 
large  in  the  opinion  of  the  court."     Prejudice  or  partiality 
when  once  formed  is  exceedingly  difficult  to  be  removed. 
It  controls  its  possessor,  and  causes  him  to  take  and  advo- 
cate the  most  extravagant  views  of  a  case ;  and  wherever 
this  baneful  influence  clearly  exists,  and  causes  gross  injus- 
tice in  the  assessment  of  damages,  the  court  should  not 
hesitate  to  give  redress  by  setting  aside  the  verdict.    In 
the  case  of   Woodruff  v.  Richardson^  20  Conn.,  288,  this 
court  said  that  "if  the  disproportion  between  the  injury 
and  the  damages  be  so  great  as  to  indicate  passion,  preju- 
dice or  corruption  of  the  jury;  if  by  mistake  or  otherwise 
the  jury  have  been  misled  by  irrelevant  matter,  or  have  dis- 
regarded or  misapprehended  some  rule  of  law,  and  thus 
have  made  an  extravagant  assessment  of  damages ;  in  suph 
cases,  as  well  as  others  which  may  well  be  conceived,  it 
would  be  the  duty  of  the  court  to  put  its  hand  upon  the 
injustice."    Many  other  cases   might  be  cited  where  the 
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same  rule  has  been  laid  down,  but  it  is  unnecessary  to  refer 
to  them,  for  the  books  are  full  of  them. 

It  clearly  appears  in  the  case  that  the  verdict  of  the  jury 
was  largely  made  up  of  exemplary  damages.  The  real 
damage  which  the  plaintiff  sustained  in  consequence  of  the 
words  spoken  by  the  defendant  must  have  been  small. 
They  were  uttered  to  the  friends  and  neighbors  of  the 
plaintiff,  who  knew  well  his  character,  and  who  likewise 
knew  the  suspicious  circumstances  on  which  the  deiAsndant 
founded  bis  belief  that  the  plaintiff  had  burned  his  barns. 
If  those  circumstances  were  insufficient  to  create  such  be- 
lief, those  friends  and  neighbors  knew  it,  and  would  give 
&o  credence  to  the  defendant's  declarations.  Indeed,  the 
plaintiff  himself  said  that  they  had  caujsed  him  no  damage 
— ^that  he  had  more  friends  than  he  had  before  the  charges 
were  made.  This  was  said  when  told  that  he  could  recover 
damages  of  the  defendant  if  he  did  not  burn  the  barns. 
Such  is  the  plaintiff's  own  estimate  of  the  actual  damage 
he  had  sustained,  and  it  obviously  appears  that  his  estimate 
was  correct. 

Is  the  case  one  for  exemplary  damages?  If  it  is,  it  must 
be  conceded  that  the  damages  are  excessively  large  in  view 
of  all  the  facts  presented  by  the  record.  Malice  is, a  princi- 
pal ingredient  in  the  action  of  slander,  and  damages  to  a 
great  extent  depend  upon  its  existence  in  fact.  The  differ- 
ence is  great  between  a  case  where  slander  per  ae  is  fabri- 
cated, and  its  utterance  persisted  in  for  the  malicious  pur- 
pose of  injuring  another,  and  a  case  where  the  words  are 
spoken  under  circumstances  sufficient  to  create  the  belief 
that  all  that  is  said  is  true.  The  defendant  in  one  case 
would  be  a  fit  subject  for  the  infliction  of  exemplary  dam- 
ages, while  in  the  other  he  should  be  required  to  make  com- 
pensation for,  and  only  for,  the  injury,  mental  and  other- 
wise, the  plaintiff  may  have  sustained.  The  jury  clearly 
disregarded  these  distinctions  and  considerations  in  the  case 
at  bar.  They  made  no  distinction  between  slander  fabri- 
cated and  uttered  maliciously,  and  slander  prompted  by  an 
honest  belief  that  what  was  said  was  true.     Herein  lies  the 
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wrong  of  this  case.  We  think  the  facts  and  circumstances 
stated  in  the  case  were  sufficient  to  create  in  the  mind  of 
the  defendant  a  belief  that  the  plaintiff  had  burned  his 
bams,  and  to  show  that  the  declarations  he  made  to  that 
effect  were  prompted  by  such  belief.  We  do  not  propose 
minutely  to  examine  the  evidence,  and  shall  specify  only 
some  of  its  principal  points. 

It  clearly  appears  that  the  fire  which  destroyed  the 
defendant's  bams  was  set  by  an  incendiary,  and  the  gratifi- 
cation of  malice  must  have  been  the  motive.  The  evidence 
indicates  such  malice  on  the  part  of  the  plaintiff.  It 
appears  that  he  was  not  on  speaking  terms  with  the  defend- 
ant. He  sought  to  deprive  him  of  what  customers  he  had, 
and  to  prevent  him  from  getting  new  ones.  He  expressed 
joy  on  one  occasion  that  the  defendant's  hay  had  got  wet, 
and  wished  that  the  quantity  was  much  greater.  He  said 
to  several  persons  that  if  he  knew  who  set  the  fire  to  the 
defendant's  barns  he  would  not  tell.  The  plaintiff's  wife 
congratulated  him  the  moming  after  the  fire  that  he  was  at 
home  the  night  before.  She  knew  the  feelings  he  enter- 
tained, and  feared  he  would  be  suspected  in  consequence. 
These  are  some  of  the  principal  facts  tending  to  prove  the 
enmity  of  the  plaintiff  towards  the  defendant,  and  they  in- 
dicate deep-seated  malice — a  desire  for  revenge — a  disposi- 
tion to  injure  the  defendant  In  his  person  and  property.  It 
does  not  appear  that  any  other  person  in  all  that  region 
entertained  a  similar  hostility  to  the  defendant.  The  burn- 
ing of  the  barns  created  great  excitement  in  the  community 
and  in  the  church.  Detectives  were  employed  and  several 
investigations  were  had,  but  still  suspicion  fell  upon  no  one 
but  the  plaintiff.  But  this  is  not  all.  The  plaintiff  inti- 
mated to  several  persons  before  the  fire,  that  the  defend- 
ant's business  hiight  not  prosper — might  not  continue  three 
months — that  his  barns  might  be  burned.  These  intima- 
tions were  very  significant,  and  it  further  appears  by  the 
evidence  that  on  a  certain  occasion  immediately  after  the 
fire  one  Seymour  said  to  the  plaintiff  in  a  pleasant  manner, 
"What  did  you  bum  those  barns  for?"     The  witness  then 
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states  that  ^^  he  straightened  up  and  his  face  was  as  red  as  a 
man's  could  be ;  that  he  could  not  speak  a  word,  but  stam- 
mered as  though  he  wanted  to  say  something,  but  could  not 
say  anything." 

These  are  some  of  the  principal  facts  stated  in  the  evi- 
dence tending  to  show  that,  when  the  defendant  made  the 
declarations  charged,  he  honestly  believed  that  the  plaintiff 
burned  his  barns,  and  that  consequently  the  declarations 
were  not  made  in  malice.  We  think,  therefore,  that  the 
jury  did  not  comprehend  the  true  rule  that  should  govern 
them  in  the  assessment  of  the  damages,  and  that  conse- 
quently there  should  be  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Barnabas  Allek  and  akotheb  vs.  Samuel  H.  Runblb 
and  others. 

Where  the  collectibility  of  a  note  is  guaranteed  it  is  necessary  for  the  hdder 
to  nse  due  diligence  for  its  collection  from  the  maker  when  it  falls  dne. 

But  if  sufficient  personal  property  of  the  maker  can  not  be  found,  he  is  not 
bound  to  attach  real  estate. 

Assumpsit  on  the  guarantee  of  the  collectibility  of  a 
note;  brought  to  the  Superior  Court;  being  the  same  case 
that  was  before  this  court  at  a  former  term.  See  page  9, 
anUy  where  the  facts  of  the  case  are  fully  stated.  Tried  to 
the  jury  on  a  general  denial  before  Stoddard^  J.  Verdict 
for  the  defendants,  and  appeal  by  the  plaintifiGs'  on  the 
ground  of  error  in  the  charge.  The  case  is  fully  stated  in 
the  opinion. 

ff.  S.  Safnford  and  E.  W.  Seymour^  for  the  appellants. 

L.  I),  Brewster  and  S.  Tweedy^  for  the  appellees. 
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Carpenter,  J.  This  action  is  brought  on  a  guaranty  of 
a  note  signed  by  Charles  Benedict,  as  follows : — "  For  value 
received,  we  jointly  and  severally  guarantee  the  within  note 
good  and  collectible  until  paid."  It  was  admitted  on  the 
trial  that  the  holders  of  the  note  instituted  no  suit  against 
the  maker  before  suing  the  guarantors.  The  plaintiffs 
claimed  that  they  were  not  required  to  institute  such  a  suit 
for  the  reason  that  the  maker  was  insolvent.  It  was  admit- 
ted that  there  was  not  personal  property  subject  to  attach- 
ment sufficient  to  secure  the  note.  It  was  also  admitted 
that  there  was  real  estate,  to  the  amount  of  about  $25,000, 
which  might  have  been  attached.  The  maker  had  conveyed 
it  to  his  wife  and  it  was  claimed  that  the  conveyance  was 
fraudulent,  but  that  is  not  now  important.  The  plaintiffs 
claimed  that  they  were  not  bound  to  attach  real  estate,  and, 
as  there  was  not  sufficient  personal  property  to  pay  the 
demand,  that  they  were  not  required  to  sue  out  a  writ  of 
attachment.  The  defendants  claimed  that  it  was  the 
plaintiffs'  duty  before  bringing  this  suit  to  pray  out  a  writ  of 
attachment  against  the  maker  and  deliver  it  to  an  officer 
for  service,  and  that,  having  failed  to  do  so,  they  could  not 
recover.  They  also  claimed  that  only  absolute  insolvency 
on  the  part  of  Benedict  would  excuse  the  plaintiffs  for  not 
suing  him  before  suing  the  guarantors ;  that  it  must  be  an 
utter  insolvency,  that  is,  an  inability  to  pay  his  debts  from 
any  of  his  property  real  or  personal. 

The  parties  asked  the  court  to  charge  the  jury  according 
to  their  respective  claims.  The  court  refused  to  charge  as 
requested  by  the  plaintiffs,  and  did  charge  as  requested  by 
the  defendants.  The  plaintiffis  appealed.  The  important 
question  in  the  case  is,  whether  the  court  in  its  charge  to 
the  jury  gave  them  the  law  correctly. 

The  parties  agree  that  the  plaintiffs  were  bound  to  use 
due  diligence  to  collect  the  note  of  the  maker,  unless  such 
diligence  was  waived.  There  was  a  question  of  waiver,  but 
that  is  not  now  material.  The  real  question  is,  to  state  it 
in  another  form,  what  was  due  diligence  under  the  circum- 
stances ? 
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Prior  to  the  abolition  of  imprisonment  for  debt  the  law 
was  well  settled  that  if  the  maker  had  property,  real  or 
personal,  the  holder  was  bound  to  sue  out- a  writ  of  attachr 
ment,  to  attach  personal  property  if  aufficient  could  be 
found  to  secure  the  demand,  and,  if  not,  to  attach  the  body  ;^ 
but  he  was  not  required  to  attach  real  estate.  If  the  maker 
had  no  property  at  all,  the  holder  was  not  required  to  sue 
out  a  writ.  The  object  of  attaching  the  body  was  to  coerce 
payment.  The  theory  of  the  law  was,  that  if  the  maker 
had  property  he  would  pay  the  debt  rather  than  suffer 
imprisonment.  If  he  had  no  property  he  could  not  pay  the 
debt,  and,  if  imprisoned,  could  be  discharged  on  taking  the 
poor  debtor's  oath,  and  therefore  the  attachment  of  the 
body  would  be  futile. 

Now  the  defendants  claim  that  the  exemption  of  the  body 
does  not  change  the  rule  requiring  that  the  maker  should  be 
destitute  of  property  in  order  to  excuse  the  praying  out  of  a 
writ,  that  the  holder  is  still  bound  to  procure  a  writ,  place  it 
in  the  hands  of  an  officer  for  service,  and  perhaps  serve  it  by 
attaching  real  estate  or  otherwise ;  that  to  that  extent  the 
law  gives  him  the  means  of  coercion,  and  he  is  bound  to 
resort  to  it. 

On  the  other  hand  the  plaintifGs  claim  that  the  only  object 
in  attaching  the  body,  when  the  maker  had  real  but  no 
personal  property,  was  to  compel  him  to  raise  money  and 
pay  the  debt ;  that  it  was  not  necessary  to  serve  the  writ  if 
neither  personal  property  nor  the  body  could  be  found ;  that 
the  statute  abolishing  imprisonment  for  debt  does  not 
require  service  in  any  case  which  was  not  required  before, 
and  that  it  necessarily  excuses  Hie  praying  out  of  a  writ  to 
attach  the  body,  and  dispenses  with  a  writ  in  all  cases  except 
where  sufficient  personal  property  can  be  found. 

We  have  come  to  the  conclusion  that  the  plaintiffB'  daim 
ought  to  be  sustained. 

The  law  never  requires  a  futile  act  or  an  idle  ceremony. 
When  it  is  obvioua  that  legal  process  will  be  of  no  avail 
legal  process  is  not  required.  That  is  the  principle  which 
lies  at  the  foundation  of  the  rule,  that  where  there  is  no 
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property  process  is  dispensed  with,  for  presumptively  it  will 
be  useless.  Inasmuch  as  the  body  cannot  now  be  attached, 
if  the  maker  has  not  sufiScient  personal  property,  the  pre* 
sumption  is  that  legal  process  will  not  avail  to  collect  the 
note  in  money ;  for  the  holder  is  entitled  to  that  and  is  not 
bound  to  take  land  or  anything  else. 

But  the  defendants  say  that  the  existence  of  process  in 
the  hands  of  an  officer,  when  the  maker  has  any  property 
which  is  liable  to  be  attached,  is  a  species  of  coercion,  and 
may  result  in  the  payment  of  the  money.  If  the  maker  is 
disposed  to  pay  the  money,  and  is  able,  he  will  pay  it  on 
demand,  and  will  not  require  a  writ  to  be  issued.  If  he  is 
not  disposed  to  pay  it,  or  is  not  able,  it  is  apprehended  that 
the  moral  force  of  the  existence  of  a  writ  in  the  hands  of  an 
officer  will  be  very  slight,  hardly  sufficient  to  justify  us  in 
founding  a  rule  of  law  upon  it,  especially  a  rule  requiring 
delay  and  expense. 

It  may  be  said  that  a  writ  in  the  hands  of  an  officer  is  a 
threat  to  attach  real  estate  and  make  expense  for  the  maker. 
That  may  be  so  to  some  extent,  but  the  law  does  not 
require  him  to  attach  real  estate  and  consequently  does  not 
require  him  to  threaten  to  attach  it.  Any  pretense  that  the 
holder  is  about  to  attach  it,  unless  it  is  really  intended, 
would  be  a  false  one.  The  law  may  tolerate  feints  of  that 
description,  but  it  does  not  encourage  them — much  less 
require  them. 

It  may  be  claimed  that  the  coercion  may  be  effective  if 
the  estate  is  actually  attached,  and  therefore  it  is  required. 
That  mode  of  coercion  existed  under  the  old  law  when  the 
body  was  liable  to  be  attached,  and  yet  it  was  not  required. 
H  it  is  required  now,  then  the  change  in  the  statute  changed 
to  that  extent  the  rule  of  due  diligence — a  change  that  was 
not  the  natural  and  logical  consequence  of  the  act,  and 
therefore  cannot  be  presumed  to  have  been  intended  by  the 
legislature.  It  can  hardly  be  said  that  the  holder  is  bound 
to  attach  real  estate  but  is  not  bound  to  pursue  the  attach- 
ment. Such  a  rule  of  law  would  be  illogical  and  anomalous. 
If  the  holder  attached  the  body  under  the  old  law  he  was 
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bound  to  levy  his  execution  thereon.  If  he  failed  to  do  so, 
or  volyntarily  released  the  body,  the  guarantor  was  dis- 
charged. If  he  attaches  sufficient  personal  property  and 
releases  it,  the  guarantor  is  discharged.  Following  the 
analogy,  if  he  is  bound  to  attach  real  estate  at  all  he  is 
bound  to  pursue  the  attachment ;  for  he  cannot  know  until 
the  last  moment  that  the  debtor  will  not  relent  and  pay  the 
debt.  At  what  point  in  the  proceedings,  short  of  an  abso- 
lute completion  of  the  levy,  is  he  at  liberty  to  desist  ?  If 
the  levy  is  actually  completed  his  debt  is  satisfied  and  his 
claim  on  the  guarantor  is  gone. 

It  was  suggested  on  the  argument  that  the  recent  statute 
authorizing  a  judgment  creditor  to  file  a  judgment  lien  on 
real  estate,  thereby  acquiring  a  statutory  mortgage,  might 
be  regarded  as  changing  the  rule  of  law  so  as  to  require  the 
real  estate  to  be  attached.  But  that  is  not  a  collection  of 
the  debt.  It  may  secure  it,  but  the  creditor  may  be  ulti- 
mately obliged  to  take  the  land.  The  defendants'  contract 
was,  not  that  the  debt  could  be  secured  on  real  estate,  but 
that  it  could  be  collected  in  money. 

A  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 


William  H.  I.  Howe  and  othbbs  vi.  Thb  Town  of 
Ridgefield  and  othees. 

Where  a  highway  prayed  for  would  if  laid  out  make  it  necessary  that  an 
existing  highway  with  which  it  would  connect  should  be  put  into  b^ter 
condition  in  consequence  of  the  new  travel  that  would  be  brought  ui>on 
it,  which  expenditure  would  otherwise  be  unnecessary,  the  committee  are 
to  consider  this  expense  in  determining  whether  to  lay  out  the  highway 
prayed  for. 

The  question  as  to  the  condition  in  which  a  highway  ought  to  be  k^it, 
depends  in  a  great  degree  upon  the  amount  of  travel  upon  it. 
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Suit  for  the  laying  out  of  a  highway;  brought  to  the 
Superior  Court.  The  committee  reported  in  favor  of  laying 
out  the  way ;  the  defendant  town  and  sundry  land-owners 
remonstrated  against  the  acceptance  of  the  report;  the 
court  (^Sanfordy  e/],)  overruled  the  remonstrances,  accepted 
the  report,  and  passed  a  decree  laying  out  the  way.  Appeal 
by  the  defendants.     The  case  is  fully  stated  in  the  opinion. 

L.  D.  Brewster  and  jff.  W.  Taylor^  with  whom  were  W.  F. 
Taylor  and  R,  B.  Scott^  for  the  appellants. 

A,  H.  Averilly  for  the  appellees. 

Paek,  C.  J.  Many  questions  are  raised  by  the  remon- 
strances of  the  different  defendants  in  this  case,  but  we 
shall  consider  only  one  of  them,  which  grows  out  of  that 
of  the  defendant  town.  Its  remonstrance  makes  the  follow- 
ing allegations : — 

"  The  highway  which  the  committee  were  asked  to  lay  out 
was  about  ninety  rods  in  length  and  extended  from  the  spot 
marked  A  upon  the  map,  northeasterly  to  the  spot  marked 
B ;  the  point  marked  A  is  situated  in  the  main  highway 
from  North  Salem,  a  village  with  a  population  of  three  hun- 
dred, to  Danbury,  about  nine  miles  distant.  B  is  situated 
in  an  unfrequented  lane  running  from  the  highway  last  men- 
tioned to  another  highway  which  strikes  the  first  mentioned 
one  at  a  point  about  two  miles  nearer  Danbury  than  the 
point  A,  The  last  mentioned  highway  and  lane  are  narrow 
and  grass-grown,  and  have  never  been  kept  and  worked  by 
the  town  of  Ridgefleld  as  first  class  roads,  and  the  travel 
upon  them  is  very  slight.  It  was  not  claimed  upon  the 
hearing  before  the  committee  that  public  convenience  and 
necessity  required  the  proposed  road  except  for  the  accom- 
modation of  the  travel  from  North  Salem  to  Danbury ;  and 
the  only  way  in  which  it  was  claimed  that  public  convenience 
would  be  promoted  by  the  lay-out  was,  that  if  the  lane  and 
connecting  highway  were  put  and  kept  in  first  class  traveling 
condition  and  the  proposed  road  was  laid  out  as  it  was  claimed. 

Vol.  l.— 38 
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a  portion  of  the  travelers  frota  North  Salem  to  Danbury 
would  take  that  route  in  preference  to  the  one  now  used ; 
and  there  was  no  claim  made  that  any  considerable  portion 
of  these  travelers  would  take  that  route  unless  the  lane  and 
connecting  highway  were  put  in  first  class  condition.  The. 
respondents  claimed,  and  offered  evidence  to  prove,  that  in 
order  to  put  the  lane  and  highway  in  such  condition  it 
would  be  necessary  for  the  town  to  expend  a  large  sum  of 
money  in  widening  and  repairing  them,  which  need  not 
otherwise  be  expended  for  that  purpose ;  that  it  was  not  neces- 
sary to  work  the  lane  and  highway  as  first  class  roads  at 
present ;  that  if  the  proposed  road  was  laid  out  and  used  by 
travelers  it  would  still  be  necessary  to  keep  the  former  high- 
way in  first  class  condition,  in  order  to  accommodate  travel 
from  portions  of  Ridgefield  to  Danbury,  and  that  it  would 
be  ver}'  expensive  to  keep  both  highways  in  first  class  con- 
dition. It  was  claimed  by  the  petitioners  that  the  lane  and 
connecting  highway  being  public  highways,  it  was  the  duty 
of  the  town  to  keep  them  in  first  class  condition  irrespect- 
ive of  the  amount  of  travel  passing  over  them,  and  whether 
the  proposed  road  was  laid  out  or  not ;  and  that  in  deter- 
mining the  question  of  the  propriety  of  the  lay-out,  the 
committee  ought  not  to  consider  at  all  the  expense  of  widen- 
ing and  repairing  and  keeping  in  repair  the  lane  and  con-, 
necting  highway.  And  the  committee  so  held  as  matter  of 
law,  and  ruled  adversely  to  the  claims  of  the  respondents, 
and  refused  to  consider  the  expense  of  widening  and  repair- 
ing the  lane  and  highway.'* 

The  plaintifis  demurred  specially  to  this  remonstrance, 
and  the  court  sustained  the  demurrer,  and  adjudged  it  in- 
sufficient.   In  this  we  think  the  court  erred. 

It  was  said  by  this  court  in  the  case  of  Perkins  v.  Toum 
of  Andover^  31  Conn.,  603,  that  "the  expense  incident  to 
the  establishment  of  a  new  highway  is  always  an  element 
which  enters  into  the  question  of  its  convenience  and  neces- 
sity. To  justify  the  committee  in  laying  out  a  new  high- 
way, no  doubt  they  should  be  satisfied  that  it  is  of  common 
-eonvenience  and  necessity  when  considered  in  reference  to 
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the  expense  of  building  it."  In  Hoadley  v.  Totm  of  Water- 
buri/y  84  Conn.,  88,  it  is  said  that  "  on  a  trial  to  determine 
the  question  whether  a  proposed  highway  woiild  be  of  com- 
mon convenience  and  necessity,  the  expense  of  constructing 
the  road,  and  of  keeping  it  in  good  and  sufficient  repair, 
undoubtedly  are  proper  subjects  of  consideration."  The 
following  cases  are  to  the  same  effect.  Townsend  v.  Hoyle^ 
20  Conn.,  1 ;  Bristol  v.  Town  of  Bradford,  42  id.,  821. 

It  appears  by  the  remonstrance  that  the  committee  were 
of  the  opinion,  and  so  decided  as  a  matter  of  law,  that  in 
determining  the  question  whether  the  way  prayed  for  would 
be  of  common  convenience  and  necessity  they  had  no  right 
to  consider  the  expense  of  widening,  and  putting  the  con- 
necting lane  and  highway,  described  in  the  remonstrance, 
in  such  a  state  of  repair  as  the  new  highway  would  clearly 
require  in  order  to  make  it  convenient.  It  was  apparent 
that  such  repairs  would  have  to  be  made  if  the  road  prayed 
for  was  laid  out,  and  they  decided  the  case  precisely  as  they 
would  have  done  if  such  repairs  had  already  been  made.  If 
at  the  time  of  the  hearing  the  connecting  lane  and  highway 
were  simply  not  in  such  a  state  of  repair  as  their  location 
and  the  amount  of  public  travel  thereon  required,  so  that  a 
proper  state  of  repair  would  render  it  unnecessary  that  addi- 
tional repairs  should  be  made  in  consequence  of  the  laying 
out  of  the  new  highway,  then  the  decision  of  the  committee 
would  be  sound.  But  if  the  new  highway,  if  laid. out,  by 
reason  of  the  increase  of  public  travel  which  it  would  bring 
to  the  connecting  lane  and  highway  would  require  that  ad- 
ditional expenditures  should  be  made  upon  them  to  put 
them  in  proper  condition  for  the  increased  travel,  then  such 
additional  expenses  should  be  considered  by  the  committee 
in  determining  the  question  whether  the  highway  prayed 
for  would  be  of  common  convenience  and  necessity.  These 
expenses  were  as  much  to  be  considered  as  those  of  con- 
structing the  new  highway  itself;  for  it  is  manifest  that 
these  additional  expenses  would  be  the  inevitable  result  of 
the  laying  out  of  the  highway.  The  error  of  the  committee 
and  of  the  court  below  consisted  in  not  making  the  proper 
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discrimination.    Whether  a  highway  is  or  is  not  in  a  proper 
condition  and  sufficient  state  of  repair,  depends   upon  a 
variety  of  circumstances — such  as  its  location,  the  amount 
of  public  travel  on  it,  the  ability  of  the  town  to  bear  the 
expense,  and  perhaps  other  considerations.    In  the  case  of  • 
Congdon  v.  City  of  Norwich^  37  Conn.,  414,  the  court  said 
that  "  a  better  and  safer  condition  of  roads  may  reasonably 
be  expected  and  required  in  the  summer  than  in  spring  and 
winter,  and  in  populous  cities  than  in  unfrequented  dis- 
tricts."    The   proper  condition  of  a  road  has  ever  been 
regarded  as  depending  to  a  great  degree  upon  the  amount 
of  public  travel  over  it.     A  thoroughfare  in  the  vicinity  of 
a  city,  where  there  are  thousands  of  carriages  and  teams  of 
every  description  passing  and  repassing  daily,  should  be  in 
far  better  condition  than  a  mountain  road,  in  a  spai-sely 
inhabited  region,  where  only  an  occasional  traveler  can  be 
seen.     Such  a  traveler  can  afford  to  be  inconvenienced  once 
in  a  long  time  to  enable  the  town  to  keep  in  better  condition 
other  roads  over  which  he  has  occasion  to  pass  many  times 
a  day.    It  would  bankrupt  any  town  to  keep  all  its  roads  in 
the  same  condition  that  would  be  required  in  cities.    Hence 
discrimination   must  be  made  in  making  expenditures,  so 
that  the  public  generally  can  receive  the  greatest  possible 
benefit  from  them.     If  one  dollar's  expenditure  would  bene- 
fit fifty  persons  in  one  case,  and  but  one  in  another,  and 
each  in  an  equal  degree,  reason  and  justice  would  require 
that  the  fifty  should  receive  the  benefit  instead  of  the  one. 
Now  it  is  stated  in  the  remonstrance  that  the  laying  out 
of  the  highway  prayed  for  in  this  case  would  require  the 
expenditure  of  a  large  sum  of  money  to  put  the  connect- 
ing lane  and  highway  in  such  condition  as  the  amount  of 
public  travel  over  them  would  require ;  which  would  othe^ 
wise  be  unnecessary.     We  think  it  is  therefore  clear  that 
such  expenses   should  have  been   considered  by  the  com- 
mittee as  well  as   the  expenses   of  constructing  the  new 
highway  itself. 
Por  these  reasons  we  think  there  is  error  in  the  judg- 


Digitized  by  VjOOQIC 


MARCH  TERM,  1888.  687 

Hopson  V.  JStna  Axle  and  Spring  Oo. 

ment  appealed  from,  and  it  is  therefore   reversed,  and  a 
new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 


George  Hopson  and  akothbr  vs.  The  jEtna  Axle  ani> 
Spbing  Company. 

The  defendant  a  manufacturing  corporation,  made  its  note  for  $40,000,  pay- 
able to  its  own  order,  and  the  plafntUEs,  with  thx^e  others,  all  directors  of 
the  company,  guaranteed  its  payment;  the  company  making  a  mortgage 
to  the  guarantors  of  nearly  all  its  property  as  security  for  their  liability. 
The  object  was  to  raise  money  to  pay  the  floating  indebtedness  of  the 
company  and  enable  it  to  go  on  with  its  business.  Held  that  the  direc- 
tors had  power  to  borrow  money  for  this  purpose  and  to  give  necessaiy 
security;  and  that  the  mortgage  was  therefore  valid,  although  it  conveyed 
all  or  nearly  all  the  property  of  the  company. 

And  that  it  did  hot  alter  the  case  that  the  directors  themselves  were  the 
guarantors  for  whose  security  the  mortgage  was  taken. 

The  company,  having  received  the  money  borrowed  and  used  it  in  paying 
its  debts,  would  seem  not  to  be  in  a  position  to  claim  that  the  mortgage 
was  invalid. 

A  savings  bank,  which  was  the  holder  of  the  guaranteed  note,  requirlag 
payment  of  the  guarantors,  they  paid  $20,000  in  ^ash  and  gave  a  note  for 
the  balance,  leaving  the  original  $40,000  note  as  collateral  security  for  the 
new  note.  Held  that  the  question  whether  the  transaction  was  a  pay- 
ment of  the  original  note  or  a  purchase  of  it,  was  one  of  fact,  and  there- 
fore not  properly  a  question  for  this  court;  but  tftiat,  upon  a  reiisonable 
interpretation  of  the  finding,  it  was  to  be  regarded  as  a  payment  by  the 
guarantors  as  such. 

And  held  that,  if  the  guarantors  paid  the  note  as  such,  they  were  not  to  be 
fegarded  as  having  paid  when  they  were  dischaiged  from  their  liability  hf 
reason  of  the  holder  not  having  used  due  diligence  to  collect  the  note 
of  the  maker.  The  company,  being  itself  the  maker,  could  not  make 
this  objection.  The  rule  being  one  for  the  protection  of  the  guarantors, 
l^y  could  waive  the  benefit  of  it. 

The  note  being  payable  to  the  compan3^s  own  order,  and  endorsed  in  blank 
by  the  company  for  the  purpose  of  raising  money  upon  it,  the  guarantee 
was  to  be  regarded  as  intended  for  any  holder  of  the  note,  and,  at  least 
in  equity,  followed  the  note  into  the  hands  of  every  holder. 

The  delivery  of  an  ^dorsed  note  as  eoBateral  security  does  not  cK^est  the 
party  delivering  it  of  his  equitable  interest  in  the  note,  and  he  may  prop- 
erly bring  a  suit  for  the  foreclosure  of  a  mortgage  given  to  secure  it.    A 


Digitized  by  VjOOQIC 


698  .     FAIRFIELD  COUNTY. 

Hopaon  v,  MUia  Axle  and  Spring  Co. 

court  of  equity  would  not  dismiss  such  a  suit,  but  would  require  the 
party  holding  the  note  to  be  brought  in  as  a  party  before  passing  a  decree. 
And  where,  during  the  pendency  of  a  suit  so  brought,  the  note  was  re- 
turned to  the  plaintiff,  there  was  no  longer  any  reason  for  making  the 
former  holder  of  it  a  party. 

Petition  for  the  foreclosure  of  a  mortgage ;  brought  to 
the  Superior  Court.  Facts  found  by  a  committee  and 
decree  passed  (^Stoddard^  J.')  Appeal  by  the  defendants. 
The  case  is  sufficiently  stated  in  the  opinion. 

B.  JE.  JDeForest  and  V.  B.  C.  Oiddings^  for  the  appellants* 

A.  S.  Treat  and  JT.  S.  Sanford^  for  the  appellees. 

Cabpbntbb,  J.  This  is  a  petition  to  foreclose  a  mort- 
gage given  by  the  respondents  to  the  petitioners  and  J.  M. 
Bullock,  Samuel  Wilmot  and  Henry  Buckingham,  dated 
October  30th,  1872.  The  condition,  so  far  as  it  is  material, 
is  as  follows : — "  Whereas  J.  M.  Bullock,  Samuel  Wilmot, 
Henry  Buckingham,  George  Hopson  and  George  B.  Waller 
have  this  day  jointly  endorsed  a  certain  promissory  note, 
bearing  even  date  herewith,  made  and  signed  by  the  grantor 
in  this  deed,  in  and  by  which  the  said  grantor  promised  to 
pay  to  its  own  order  on  demand  the  sum  of  forty  thousand 
dollars,  with  interest  at  the  rate  of  seven  per  cent,  payable 
semi'-annually  in  advance,  to  be  used  by  said  grantor  in 
obtaining  a  loan  of  money  of  the  amount  specified  in  said 
note ;  *  *  and  whereas  the  said  grantor  did,  when  said 
several  endorsements  were  made,  promise  the  said  joint 
endorsers  of  said  note  of  forty  thousand  dollars,  and  the 
said  several  endorsers  of  said  several  notes  by  them  en- 
dorsed, to  indemnify  and  save  them  harmless  against  all 
.  loss  and  damage  which  should  arise  from  said  endorsements, 
and  pay  each  and  all  of  said  notes  to  the  several  holders 
thereof,  and  all  notes  which  may  be  made  in  renewal  there- 
of:— Now  therefore,  if  the  said  grantor  shall  well  and  truly 
indemnify  and  save  harmless  each  and  all  of  said  endorsers 
against  all  loss  and  damage  which  shall  arise  from   said 
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endorsements,  and  pay  each  and  all  of  said  notes  to  the 
several  holders  thereof,  and  all  notes  which  may  be  made  in 
renewal  thereof,  when  requested  by  the  holders  thereof, 
or  by  any  of  said  endorsers,  then  said  deed  shall  be 
void." 

The  note  was  discounted  for  the  benefit  of  the  respond- 
ents by  the  City  National  Bank  of  Bridgeport.  It  was 
afterwards  transferred  to  the  City  Savings  Bank.  The 
savings  bank  demanded  payment  of  Hopson,  Waller  and 
Wilmot,  who  were  then  directors  of  the  respondent  corpora- 
tion; Hopson  being  also  its  president.  Hopson,  Waller, 
Wilmot,  and  one  Clark,  paid  the  note.  Afterwards  Clark 
and  Wilmot  assigned  all  their  interest  in  the  note  to  Hop- 
son  and  Waller,  the  petitioners.  This  was  in  January, 
1876.  Early  in  March  following  the  respondents  paid  on 
the  note  upwards  of  twenty-six  thousand  dollars,  leaving 
due  thereon  upwards  of  thirteen  thousand  dollars. 

The  payment  to  the  savings  bank  was  made  as  follows: — 
Cash  $20,000,  and  a  note  payable  to  the  savings  bank 
signed  by  Hopson,  Waller,  Wilmot  and  Clark,  for  $20,700— 
the  $700  being  for  interest.  After  the  note  for  $40,000  was 
paid  Hopson  and  Waller  erased  the  names  of  Bullock,  Wil- 
mot, Hopson  and  Waller  as  guarantors.  In  April  Hopson 
and  Waller  gave  to  the  savings  bank  the  note  for  $40,000 
as  collateral  security  for  the  note  for  $20,700,  and  that  was 
the  condition  of  things  when  this  petition  was  brought. 

Upon  these  facts  the  Superior  Court  expressed  the  opin- 
ion that  a  decree  of  foreclosure  should  not  be  granted  so 
long  as  the  note  in  question  was  held  as  collateral  security 
in  the  hands  of  parties  not  parties  to  this  proceeding.  Sub- 
sequently, upon  evidence  offered  by  the  petitioners  and 
objected  to  by  the  respondents,  the  court  found  that  the 
City  Savings  Bank  had  no  title  to  or  interest  in  the  note 
and  that  it  had  been  returned  to  the  petitioners.  There- 
upon a  decree  of  foreclosure  was  granted  and  the  respond- 
ents appealed. 

We  will  firat  consider  the  claim  that  the  mortgage  is 
invalid  for  the  reason  that  it  was  not  authorized  by  a  vote 
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of  the  stockholders,  and  that  it  was  a  conyeyance  of  all  or 
nearly  all  the  property  of  the  corporation,  and  subversive 
of  its  object  and  purposes,  and  therefore  contrary  to  public 
policy.  We  readily  concede  that  a  sale  of  all  the  property 
of  a  corporation  which  practically  winds  up  its  affairs  must 
be  authorized  by  the  stockholders.  The  statute  provides 
for  dissolving  a  corporation,  and  when  that  is  the  ob- 
ject the  statutory  mode  should  be  resorted  to.  But  this 
transaction  was  of  a  different  character.  The  design  was 
Aot  to  stop  business,  but  to  continue  it — ^not  to  sell  the 
property  but  to  raise  money  to  pay  debts.  Now,  if  we  con- 
cede to  the  directors  the  power  to  borrow  money  for  legiti- 
mate purposes,  and  we  suppose  that  that  must  be  conceded, 
then  it  follows  that  they  have  power  to  give  security. 
This  transaction  was  borrowing  money  on  a  mortgage 
security.  The  money  borrowed  was  used  to  pay  the  float- 
ing debts  of  the  company  to  enable  it  to  pursue  its  ordi- 
nary business  with  less  embarrassment.  And  it  does  not 
alter  the  case  that  the  directors  who  are  the  mortgagees 
were  liable  as  endorsers.  It  still  remains  true  that  the  com- 
pany had  the  money.  Having  received  and  used  the  money 
raised  upon  the  credit  of  the  security,  we  hardly  think  the 
company  is  in  a  condition  to  claim  that  the  security  is  void 
as  being  unauthorized. 

Another  claim  is,  that  the  petitioners  did  not  pay  the 
note  as  guarantors  but  as  purchasers ;  and  that  the  breach  of 
the  condition  as  alleged  in  the  petition  is  the  failure  of  the 
company  to  indemnify  the  petitioners  as  guarantors.  This 
objection  is  technical  and  does  not  involve  the  real  merits  of 
the  case.  The  report  of  the  committee  is  ambiguous  on 
this  point.  An  inference  may  be  drawn  from  the  circum- 
stances, and  especially  from  the  fact  that  the  note  was  kept 
alive  as  a  continuing  obligation,  that  they  purchased  the 
note ;  but  that  is  an  inference  of  fact  and  not  of  law.  It  is 
ttot  for  this  court  to  draw  inferences  of  fact,  and  we  are  not 
inclined  to  do  so  for  the  purpose  of  reversing  a  judgment 
^vidently  just. 

Notwithstanding  some  apparent  inconsistencies  we  think 
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the  judgmeafc  may  be  sustained  by  interpreting  the  report 
as  finding  in  effect  that  the  not6  was  paid  by  the  petitioners 
as  guarantors.  The  expression  in  the  report  is  that  they 
"paid  said  note  to  said  Savings  Bank  and  took  up  the 
same."  Again,  in  the  supplemental  report,  that  "  said  note 
was  paid  to  said  City  Savings  Bank  by  said  Waller,  &e.,  in 
the  following  manner."  The  word  "pay"  indicates  the 
discharge  of  an  obligation  rather  than  an  investment  of 
money. 

When  we  consider  the  situation  of  the  parties  at  the  time 
we  cannot  doubt  that  they  paid  the  note  to  the  bank,  be- 
cause of  their  names  being  on  it  as  guarantors,  and  that 
they  intended  to  discharge  an  obligation  and  did  not  in- 
tend a  mere  purchase  of  the  note. 

They  next  object  that  the  guarantors  were  not  liable  as 
such  for  the  reason  that  the  holder  of  the  note  made  no 
effort  to  collect  it  when  due  of  the  makers.  We  do  not 
think  that  the  makers  can  make  this  objection.  Their  duty 
to  pay  the  note  was  absolute,  not  contingent.  The  liability 
of  a  guarantor  is  ordinarily  contingent  upon  the  use  of  due 
diligence  by  the  holder,  and  in  a  suit  against  the  guarantor 
he  may  set  up  the  want  of  such  diligence  as  a  defense.  He 
is  aggrieved  by  the  omission.  But  the  maker  is  not  ag- 
grieved. His  liability  does  not  depend  upon  due  diligence. 
It  is  not  for  him  to  complain  that  he  has  not  been  sued  and 
his  property  attached.  Due  diligence  being  required  for 
the  benefit  of  the  guarantors,  they  had  a  right  to  waive  it. 
They  had  a  right  to  become  the  holders  of  the  note  by  pur- 
chase independently  of  the  guarantee,  and  the  liability  of 
the  makers  is  essentially  the  same  whether  the  guarantors 
purchased  it  or  paid  it  as  guarantors. 

It  is  next  claimed  that  the  guarantee  was  not  negotiable, 
and  that  the  savings  bank  as  holder  of  the  note  had  no 
claim  on  the  guarantors.  It  may  be  that  the  guarantee  was 
not  negotiable  in  the  sense  that  the  holder  of  the  note,  who 
is  not  the  payee,  may  maintain  a  suit  thereon  in  his  own 
name ;  but  it  does  not  follow  that  he  may  iiot  maintain  a 
suit  in  the  name  of  the  payee.     Th6  guarantee  in  this  case 
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was  clearly  intended  for  the  benefit  of  the  holder  and  not 
of  the  payee.  The  payee  is  the  maker,  and  it  would  be 
absurd  to  hold  that  it  was  only  for  the  benefit  of  the  payee 
and  would  not  enure  to  the  benefit  of  the  holder  as  the 
parties  intended  it ;  and  it  would  be  equally  absurd  to  hold 
that  it  was  limited  to  the  first  holder.  The  note  itself  was 
negotiable,  and  the  guarantee  was  intended  as  security  for 
the  note.  The  security,  in  equity  at  leasts  attached  to  the 
note,  and  was  available  to  the  holder  whoever  he  might  be. 
The  question  of  negotiability  affects  only  the  form  of  the 
remedy  and  not  the  substance. 

The  respondents  also  insist  that  the  court  erred  in  admit- 
ting the  evidence  of  the  release  to  the  petitioners  by  the 
savings  bank  of  its  interest  in  the  note  in  suit ;  that  when 
the  petition  was  brought,  and  during  the  entire  time  of 
the  trial,  they  had  a  good  defense,  and  were  entitled  to  a 
decree  dismissing  the  bill. 

The  view  we  have  taken  of  the  case  makes  this  question 
of  little  importance.  If  the  petitioners  paid  the  note  as 
guarantors,  as  we  think  they  did,  the  note  was  discharged, 
and  after  that  was  not  of  itself  evidence  of  a  debt ;  it  was 
not  an  obligation,  but  simply  a  voucher.  The  transfer  of  a 
mere  voucher  did  not  operate  as  an  assignment  of  a  chose 
in  action.  But  this  was  not  an  assignment  of  a  voucher 
even ;  it  was  simply  a  pledge.  Ordinarily  a  pledge  conveys 
no  title  to  the  pledgee.  He  has  a  possessory  right  only,  the 
title  remaining  in  the  pledgor.  The  pledge  of  a  voucher, 
which  was  only  evidence  tending  to  prove  the  petitioners' 
claim,  did  not  divest  the  petitioners  of  their  interest  in  the 
claim  itself.  It  was  still  competent  for  them  to  bring  the  peti- 
tion. Even  if  the  claim  itself  had  been  pledged,  and  in  the 
form  as  it  was  of  an  indorsed  note,  we  think  that  the  petition 
would  not  have  been  dismissed.  The  petitioners  still  owned 
the  claim  in  equity  and  were  the  parties  principally  inter- 
ested in  enforcing  it.  The  savings  bank  had  such  an  interest 
that  a  court  of  equity  would  require  it  to  be  made  a  party 
before  passing  a  decree ;  but  the  court  would  not  for  that 
cause  dismiss  the  bill.     We  think  that  the  surrender  of  the 
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pledge  operated  to  divest  the  savings  bank  of  all  its  inter- 
est in  the  subject  matter,  so  that  the  court  might  properly 
render  judgment  without  making  it  a  party.  That  being 
so  in  respect  to  the  claim,  it  must  clearly  be  so  in  respect  to 
a  voucher  which  is  but  evidence  of  a  claim. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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OBITUARY  NOTICE  OF  RICHARD  D.  HUBBARD. 

Richard  Dudley  Hubbabd,  the  acknowledged  head  of  the  bar  of 
the  state,  died  at  his  residence  in  Hartford  on  the  28th  of  February, 
1884,  in  the  sixty-sixth  year  of  his  &ge.  He  was  bom  in  Berlin  in  this 
state  on  the  7th  of  September,  1818,  and  was  early  left  an  orphan, 
with  means  barely  sufficient  for  his  education.  He  graduated  at  Yale 
College  in  1839,  and  immediately  after  commenced  the  study  of  law 
with  the  late  William  Hungerford,  and  was  admitted  to  the  Hartford 
County  bar  in  1842.  In  1846  he  was  appointed  State's  Attorney  for 
the  county,  which  office  he  held,  with  the  exception  of  two  years,  until 
1868.  During  the  war  of  the  rebellion,  whfch  occurred  during  this 
period,  he  was  an  earnest  supporter  of  the  Government.  In  1867  he 
was  elected  to  Congress  by  the  Democratic  party,  but  found  political 
life  at  Washington  very  little  to  his  taste,  and  at  the  end  of  his  term 
declined  a  renomination.  In  1876  he  was  elected  by  the  same  party 
(jovemor  of  the  state,  being  the  first  to  serve  under  the  two-years 
tei-m.  To  the  discharge  of  the  duties  of  this  office  he  brought  great 
intelligence,  an  earnest  desire  to  promote  the  public  welfare  and  an 
absence  of  partisan  feeling.  In  his  first  message  he  called  the  atten- 
tion of  the  legislature  in  very  strong  language  to  tlie  injuFtice  done 
to  women  by  the  antiquated  law  governing  their  property  rights  in 
maiTiage,  and  under  his  supervision  the  act  of  1877,  making  a  radical 
change  in  the  property  relations  of  husband  and  wife,  and  based  upon 
the  principle  of  equality,  was  drafted  and  passed. 

It  was  however  in  the  field  of  the  law  that  he  won  his  great  success. 
Here  he  became  a  foremost  figure  in  the  public  eye.  He  was  not  only 
the  first  lawyer  in  the  state,  but  its  greatest  orator.  His  superiority  as 
a  lawyer  was  owing  less  to  a  laborious  study  of  books,  though  he  was 
always  a  diligent  student  and  very  thorough  in  the  preparation  of  his 
cases,  than  to  his  perfect  comprehension  of  legal  principles.  He  had 
obtained  a  complete  mastery  of  the  science  of  law.  He  would  detect 
the  slightest  swerving  from  its  harmony  as  a  fine  ear  would  detect  the 
least  discord  in  music.  He  had  strong  common  sense,  by  which  he 
tested  everything.  But  with  the  soundest  of  judgments  he  united  the 
greatest  quickness  of  apprehension  and  brilliancy  of  imagination; 
with  an  apparently  unlimited  grasp  of  mind,  a  rare  fineness  of  dis- 
crimination. He  was  however  never  led  astray  by  a  f oqdness  for  legal 
casuistry,  and  he  had  no  relish  and  but  little  respect,  while  yet  fully 
understanding  them,  for  the  mere  technicalities  of  the  law.  His  mind 
was  eminently  a  philosophical  one,  and  found  recreation  in  the  study 
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of  philosophical  systems  and  abstract  speculation ;  nothing  interesting 
him  more  tlian  the  great  mysteries  and  baffling  questions  of  life. 

As  an  orator  he  was  best  known  to  the  general  public.  His  success 
here  was  of  course  attributable  in  large  measure  to  great  natural  pow- 
ers ;  but  he  had  improved  these  by  a  good  classical  education  and  by 
the  superadded  scholarly  culture  of  a  lifelong  familiarity  witih  the 
ancient  and  modem  classics.  Indeed  it  was  this  culture  that  gave  to 
his  oratory  its  special  charm.  With  no  attempt  at  rhetorical  display, 
with  never,  an  impassioned  delivery  but  a  special  quietness  of  manner, 
he  yet  had  an  exquisiteness  of  thought,  a  fertility  of  imagination,  and 
a  power  and  grace  of  expression,  that  made  his  addresses  on  every 
occasion  captivating  to  his  hearers;  while  his  more  studied  efforts 
were  worthy  of  any  orator  of  any  age.  Some  of  his  addresses  at 
meetings  of  the  bar  called  to  pay  tributes  to  deceased  members,  have 
been  remarkable  for  their,  beauty.  That  upon  Mr.  William  Hunger- 
ford,  who  had  been  beyond  any  other  man  in  our  state  the  representa- 
tive of  the  ancient  school  of  English  lawyers,  and  who  died  in  extreme 
old  age  in  1873,  is  one  of  the  finest  pieces  of  composition  that  the  Eng- 
lish language  has  ever  known.  Indeed,  one  gets  a  new  sense  of  the 
power  of  that  language  in  reading  it.  These  addresses  may  be  found 
in  the  appendices  of  the  35th,  39th  and  48th  volumes  of  the  Connecti- 
cut Reports. 

Mr.  Hubbard's  superiority  was  not  limited  to  any  circumscribed 
department.  Before  the  court  on  questions  of  pure  law,  before  the 
jury  on  questions  of  fact,  in  the  halls  of  legislation,  on  the  public 
platform,  he  was  the  same  clear  thinker,  the  same  graceful,  illuminat- 
ing, persuasive  speaker.  In  his  professional  practice  he  was  the  soul 
of  honor ;  duplicity  and  trickery  he  could  not  tolerate.  He  was  a  man 
of  truthfulness  everywhere ;  he  could  not  bear  shams  and  pretences. 
His  nature  was  a  reverential  one,  but  almost  wholly  towards  objects 
that  came  before  him  as  tangible,  or  at  least  as  veritable,  realities.  A 
noble  man,  a  truly  admirable  woman,  a  great  act,  filled  his  heart  with 
a  real  reverence.  But  he  seemed  to  It^^k  the  power,  with  all  his 
ideality,  of  penetrating  the  veil  that  hangs  around  our  narrow  horizon 
and  filling  the  seeming  void  with  realities.  Ever  an  anxious  questioner 
of  the  infinite,  he  seemed  to  get  no  response  that  he  was  able  to 
interpret. 

Ml-.  Hubbard  lacked  ambition;  he  had  no  fondness  for  appearing 
before  the  public ;  no  desire  for  office  or  honor.  Even  for  the  law,  in 
which  he  won  so  great  triumphs,  he  felt  no  great  enthusiasm.  He 
loved  the  quiet  of  his  library  and  the  company  at  table  and  fireside  of 
cultivated  and  congenial  friends.  In  all  this  he  was  somewhat  too 
ready  to  seek  his  ease,  but  he  rose  up  manfully  to  meet  the  demands  of 
any  clear  public  duty.  He  had  no  ear  for  music  and  had  not  been  edu- 
cated to  a  taste  for  art ;  but  he  enjoyed  greatly  the  beauties  of  nature 
and  was  charmed  by  foreign  travel.     His  integrity  was  more  than 
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unquestioned ;  it  had  the  emphatic  endorsement  of  the  whole  public. 
In  social  life  he  was  the  most  charming  of  companions,  with  a  spark- 
ling wit  and  rare  conversational  powers,  and  a  faculty  of  bringing  to 
his  service  and  to  the  entertainment  of  his  friends  quaint  passages  of 
humor  and  of  wisdom  from  the  old  English  writers. 

In  every  position  in  life  he  wis  facile  princeps.  In  his  death  in  the 
full  vigor  of  manhood  the  **  gladsome  light  of  jurisprudence  "  seems 
dimmed.  His  brilliant  life  has  passed  by,  and  left  very  few  memorials 
of  itself.  He  filled  a  large  place  while  he  lived,  yet  how  small  that 
which  his  memory  will  fill,  when,  a  few  years  hence,  those  who  knew 
and  admired  and  loved  him,  have  passed  away?  Most  touchingly 
appropriate  to  his  own  case  are  these  concluding  words  of  his  eulogy 
upon  Mr.  Hungerford : 

"  And  now  when  I  consider  this  long  life  closed,  these  many  years  ended 
of  eminent  labor  in  the  highest  ranks  of  the  forum,  and  nothing  left  of  it 
all  but  a  tolling  bell,  a  handful  of  earth  and  a  passing  tradition — a  tradi- 
tion already  half  past,  I  am  reminded  of  the  infelicity  which  attends  the 
reputation  of  a  great  lawyer.  To  my  thinking,  the  most  vigorous  brain- 
work  of  the  world  is  done  in  the  ranks  of  our  profession.  And  then  our 
work  concerns  the  highest  of  all  temporal  interests,  property,  reputation, 
the  peace  of  families,  liberty,  life  even,  the  foundations  of  society,  the 
jurisprudence  of  the  world,  and,  as  a  recent  event  has  shown,  the  arbitral 
tions  and  peace  of  nations.  The  world  accepts  the  work  but  forgets  the 
workers.  The  waste  hours  of  Lord  Bacon  and  Sergeant  Talfourd  were 
devoted  to  letters,  and  each  is  better  remembered  for  his  mere  literary 
diversion  than  for  his  whole  long  and  laborious  professional  life  work.  The 
cheap  caricatiu*es  of  Dickens  on  the  profession  will  outlive,  I  fear,  in  the 
popular  memory,  the  judgments  of  Chief  Justice  Marshall,  for  the  latter 
were  not  clownish  burlesques,  but  only  master-pieces  of  reason  and  juris- 
prudence. The  victory  gained  by  the  counsel  of  the  seven  bishops  was 
worth  infinitely  more  to  the  people  of  England  than  all  the  triumphs  of 
the  Crimean  war.  But  one  Lord  Cardigan  led  a  foolishly  brilliant  charge 
against  a  Russian  battery  at  Balaklava  and  became  Immortal.  Who  led 
the  charge  of  the  seven  great  confessors  of  the  English  church  against  the 
English  crown  at  Westminster  Hall?  You  must  go  to  your  books  to 
answer.  They  were  not  on  horseback.  They  wore  gowns  instead  of 
epaulets.  The  truth  is,  we  are  like  the  little  insects  that  in  the  unseen  depths 
of  the  ocean  lay  the  coral  foundations  of  the  uprising  islands.  In  the  end 
comes  the  solid  land,  the  olive  and  the  vine,  the  habitations  of  men,  the 
arts  and  industries  of  life,  the  havens  of  the  sea  and  ships  riding  at  anchor. 
But  the  busy  toilers  which  laid  the  beams  of  a  continent  in  a  dreary  waste 
are  entombed  in  their  work  and  forgotten  in  their  tombs." 


At  a  meeting  of  the  Hartford  County  bar,  called  on  the  occasion  of 
Mr.  Hubbard's  death,  and  which  was  very  largely  attended,  the  follow- 
ing resolutions  were  reported  by  a  committee  for  adoption : 

"The  Bar  of  Hartford  County,  called  together  by  the  death  of  Richard 
D.  Hubbard,  place  upon  record  this  tribute  to  their  honored  leader  and 
loved  associate: — 

"Mr.  Hubbard  had  won  the  first  place  in  his  profession;  but  while 
others  have  done  this,  he  took  a  step  beyond  and  created  a  place  which  no 
one  but  himself  could  fill.  It  was  not  mere  professional  ability  that  dis- 
tinguished him  above  his  fellows — It  was  profound  ability  permeated  by  a 
personality  so  rare  that  there  could  be  no  question  of  equality  wh&re 
there  was  no  possibility  of  comparison.  He  laid  the  foundations  of  suc- 
cess by  grappling  with  the  toughest  drudgery  of  the  profession  with  a  per- 
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sistence  that  nothing  could  shake.  Yet  all  this  ground  work  was  enliv- 
ened by  a  spirit  so  fresh,  a  humor  so  sparkling,  an  ease  so  natural,  that  the 
result  of  his  severest  labors  seemed  rather  the  inspiration  of  the  moment, 
and  we  lost  sight  of  the  fact  that  he  was  really  one  of  the  hardest  of 
workers. 

"  He  was  eloquent;  but  his  eloquence  was  entirely  his  own.  His  quiver 
was  filled  with  every  arrow  that  could  legitimately  be  used.  Logic,  solid 
and  compact;  rhetoric,  fresh  and  natural;  hiunor,  sarcasm,  invective, 
pathos — all  were  used,  and  in  his  o\ni  peculiar  way,  not  for  the  mere  sake 
of  use,  but  as  occasion  required  to  accomplish  some  specific  object,  with  an 
imerring  instinct  as  to  the  fitness  of  time  and  pla^e.  And  running  through 
all  his  eloquence,  distinguishing  his  illustrations,  the  fitting  of  words,  the 
turning  of  phrases,  and  even  the  putting  of  syllogisms,  was  that  masterful 
wit  which  consists  in  pleasing  surprises  and  holds  the  hearer,  not  only  by 
the  force  of  what  is  said,  but  by  the  witchery  of  constant  expectation. 

*^  He  looked  upon  the  law  as  an  arena  for  professional  stniggle,  and  was, 
in  the  best  sense,  a  stalwart  fighter.  Indeed,  a  certain  healthy  and  vigorous 
combativeness  that  squarely  met  every  obstacle,  asking  no  quarter,  was  one 
of  his  most  marked  characteristics  and  largely  contributed  to  his  success. 
In  the  trial  of  a  cause  he  was  like  a  soldier  armed  at  every  point,  fighting 
for  his  client  with  an  utter  fearlessness  and  an  energy  untiring  to  the  end. 
But  his  combats  had  no  tinge  of  bitterness.  They  never  left  a  sting,  and 
were  marked  b^  a  generosity  that  received  with  hearty  admiration  well- 
directed  blows  fairly  given. 

**  In  council,  the  rare  suggestiveness  of  his  mind  was  conspicuous,  and  in 
argument  of  questions  of  Taw  he  exhibited  the  highest  qualities  of  the 
jurist.  A  broad  and  yet  clear  conception  of  legal  principles,  the  power  of 
keen  analysis,  often  subtle,  but  rarely  unsound,  a  nice  discrimination  in  the 
application  of  law  to  facts,  made  his  arguments  a  valuable  and  lasting  con- 
tribution to  the  jurisprudence  of  the  state. 

'*  He  never  foreot  the  lawyer  in  the  advocate.  In  the  performance  of 
every  professional  duty  he  exercised  his  office  with  fidelity  as  well  to  the 
court  as  to  his  client. 

**  As  a  public  man,  Mr.  Hubbard  illustrated  anew  the  truth  that  the  most 
unselfish  patriotism  and  purest  execution  of  public  trust  is  found  In  those 
drawn  from  the  ranks  of  our  profession.  He  carried  into  public  life  the 
same  Industry,  eloquence,  fearless  advocacy,  broad  and  vigorous  thought- 
fulness  and  sterling  integritv,  that  marked  him  as  a  lawyer.  But  his  life 
was  mainly  given  to  his  profession.  He  held  office  long  enough  to  accom- 
*  pllsh  some  lasting  good  and  to  prove  how  much  the  state  has  lost. 

"  The  records  of  the  courts  will  bear  witness  to  Mr.  Hubbard's  rare  pro- 
fessional ability,  the  records  of  the  state  will  testify  to  his  public  service; 
but  the  virtues  of  the  man,  just,  generous,  loving,  true — binding  to  him 
through  a  long  life  by  unbroken  links  of  finnest  friendship  all  who  have 
really  known  him— these  can  have  no  permanent  record;  they  live  only  In 
the  hearts  and  lives  of  his  friends.'' 

Mr.  Henry  C.  Robinson  remarked  upon  the  resolutions  as  follows : — 
Mr.  Chairman  and  Brothers :  We  are  all  in  harmony  to-day.  It  is 
the  harmony  of  minor  chords.  This  chamber  of  yesterday's  contests 
is  a  chamber  of  mourning ;  in  this  temple  of  justice  there  is  no  fire 
burning  but  upon  the  altar  of  affection.  There  is  no  eye  here  which  is 
undimmed,  no  voice  which  is  unfaltering,  no  heart  which  is  untouched. 
And  I  look  along  the  lines  of  our  circle  to  find  one  who  is  brave  enough 
to  tell  our  story  of  sorrow.  But  the  lips  which  we  should  all  love  to 
wait  upon  to  voice  our  grief  shall  open  no  more  in  eulogy.  Oh,  for  an 
half  hour  of  the  living  Hubbard  to  sketch  the  features  of  our  Hubbard 
who  sleeps.  It  seems  as  if  we  were  standing  by  that  groat  prostrate 
trunk  in  the  Mariposa  grove  which  began  to  build  its  young  growth 


Digitized  by  VjOOQIC 


608  APPENDIX. 


Obituary  Notice  of  Richard  D.  Hubbard. 


into  its  magnificent  architecture  and  to  toss  its  green  braids  in  those 
crystal  airs  before  the  birth  of  Plato  or  Demosthenes.  But  now  it  lies 
upon  the  ground,  its  roots  torn,  its  branches  shattered  and  gone,  its 
massive  cplumn  stretching  away  in  long  distance  and  rising  up  in  its 
circumference  like  a  fortress.  It  is  all  that  is  left  of  that  once  supreme 
specimen  of  nature  in  vegetable  life.  They  call  it  the  **  Fallen 
Monarch." 

I  shall  attempt  no  exhaustive  analysis  of  our  friend's  professional 
powers.  There  is  no  office  in  a  lawyer's  high  calling  which  he  did  not 
adorn.  His  presence  was  the  presence  of  a  master,  in  the  struggles  of 
reflection,  the  flashes  of  insight,  the  responsibilities  of  counsel,  the 
preparation  of  causes,  the  perils  of  examinations  and  the  triumphs  of 
advocacy.  There  is  no  weapon  of  honorable  warfare  which  he  did  not 
wield ;  there  is  no  method  of  skilful  defence  which  he  did  not  use.  No 
conflict  of  authorities  confused  him,  for  he  poured  them  all  into  the 
crucible  of  his  fervent  analysis,  and  bm*ned  away  their  dross.  No 
problem  of  induction  appalled  him,  nor  any  network  of  sophistry, 
though  knit  with  the  skill  of  Vulcan,  bound  him.  He  feared  no  antago- 
nist however  great ;  he  despised  no  associate  however  humble.  He 
brought  to  his  practice  great  learning,  but  he  was  linked  to  no  past 
which  must  not  yield  to  a  better  present.  He  honored  a  technicality 
which  covered  a  principle  or  was  tied  to  a  policy,  but  for  a  technicality 
which  had  only  the  credentials  of  scrupulosity  and  of  weed-tithing,  he 
had  only  contempt.  The  wisdom  of  the  old  judges  he  held  in  high 
respect,  for  their  wigs  and  gowns  he  had  only  a  smile. 

To  his  profession  he  was  ardently  attached.  He  loved  its  science,  its 
eloquence,  its  wit,  its  nobility.  He  was  proud  of  its  history,  of  its 
contributions  to  philosophy  and  literature,  of  its  manifold  struggles  in 
defence  of  human  rights,  and  assaults  upon  human  wrongs.  But  he 
had  no  idolatries.  He  loved  his  profession  with  l^e  zeal  of  enthusiasm 
and  the  loyalty  of  chivalry,  but  he  was  bound  in  chains  to  no  philoso- 
phies, or  traditions,  or  callings.  He  had  no  theory  in  things  political 
that  man  was  made  for  a  party  or  a  profession ;  nor  in  things  social 
that  man  was  made  for  etiquette  or  wardrobe  or  manners ;  nor  in  things 
religious,  that  man  was  made  for  churches  or  sacraments.  He  believed 
that  churches  and  states,  parties  and  professions,  titles,  traditions, 
sjrmbols  and  treaties,  chancels  and  vestments.  Sabbaths  and  scriptures, 
were  all  made  for  man.  And  so  while  he  was  the  ablest  and  most 
accomplished  lawyer  of  our  state,  he  was  more  than  that ;  as  manhood 
is  greater  than  business,  and  life  than  a  profession. 

The  great  questions  of  life  which  take  hold  of  human  rights  and 
human  character ;  of  ti-uth,  justice,  love,  self-denial,  courage,  freedom, 
benevolence,  modesty  and  honesty,  education  and  culture,  are  all  too 
broad  to  be  delivered  to  the  trusteeship  of  any  single  profession  or 
philosophy,  to  any  one  church  or  nation.  They  are  open  to  the  endur- 
ing power  of  literature  and  to  the  evanescent  influence  of  oratory,  to 
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the  shadows  of  art  and  the  substances  of  experience.  From  these  great 
things  so  great  a  man  as  our  friend  could  not  withhold  the  activities  of 
his  great  nature.  To  them  he  brought  that  strength  which  character- 
ized his  efforts,  and  which  was  written  legibly  upon  his  features  and 
form.  To  them  he  brought  that  aggressiveness  which  made  him  so 
often  a  victor,  and  always  so  brave.  To  them  he  brought  that  honesty 
which  scorned  tricks  and  hated  lies,  and  that  conscience  which  sought 
truth,  and  for  it  slew  many  a  prepossession.  He  illustrated  that  rare 
combination  in  intellectual  nature,  of  consmnmate  powers  of  reasoning 
joined  with  those  flights  of  creative  imagination,  bubblings  of  wit  and 
thrills  of  pathos  which  are  significant  of  insight  and  intuition.  His 
processes  were  skeptical  rather  than  positive.  He  was  never  over- 
sanguine,  and  was  often  too  apprehensive.  His  words  and  sentences 
blazed  like  a  sun.  At  times,  disregarding  the  strictest  rules  of  the 
rhetoricians,  his  grand  thoughts  found  expression  in  pungent  and 
incisive  phrase,  which  sparkled  with  originality  and  freshness.  He  had 
no  room  for  common-place  things  in  idea  or  form.  His  arguments, 
addresses  and  eulogies  are  of  the  finest  forensic  efforts  of  our  nation, 
and  his  state  papers  are  among  the  best  contributions  to  our  political 
literature.  Mr.  Hubbai-d's  culture  was  peculiarly  his  own.  He  sought 
and, studied  the  great  arguments  and  orations  of  the  past  and  present. 
He  was  a  profound  student  of  Shakespeare  and  Milton ;  he  delighted  in 
John  Bunyan,  Thomas  Browne,  Thomas  Fuller  and  Jeremy  Taylor. 
He  was  cultivated  in  the  French  language  and  enjoyed  the  suggestive 
methods  of  French  wit,  and  was  familiar  with  their  great  dramatists 
and  public  orators.  For  fiction  and  pure  metaphysics  he  cared  little. 
The  terms  of  Hegel  seemed  to  him  a  tangled  humbug.  He  was  no  lover 
of  art.  He  was  wont  to  ridicule  men  who  raved  over  a  square  yard 
of  painted  canvas,  but  who  felt  no  enthusiasm  in  a  Connecticut  simset. 
He  had  no  taste  for  music ;  there  was  a  certain  strength  and  manliness 
in  arcliitecture  which  reconciled  him  to  it.  He  was  exclusive  in  his 
affections,  but  he  was  broad  in  his  sympathies.  With  the  tumult  of  his 
whole  personal  force  be  hated  despotism  and  oppressions,  civil,  social 
and  ecclesiastical,  and  he  held  the  emancipators  in  high  honor.  He 
waited  for  •public  office,  and  that  in  a  day  when  political  gardens 
blossom  with  claims  and  booms  and  self-pushings,  and  when  modesty 
has  gone  out  of  the  conventions  as  a  lost  grace.  I  dare  not  speak  of 
what  he  was  in  the  intimacies  and  sanctities  of  his  personal  friendship. 
Blessed  are  they  who  felt  them ;  bitter  is  their  grief  as  they  are  now 
but  memories. 

I  cannot  leave  this  shining  death,  this  silence  of  tongue  most  elo- 
quent, this  gathering  to  dust  of  him,  the  foremost  citizen  of  our  state, 
this  muffling  of  that  heart  which  always  beat  in  rhythm  with  justice 
and  truth  and  friendship,  without  seeking  for  a  gleam  of  hope  through 
the  clouds.  Let  him  who  will,  believe  that  there  are  no  invisibles ;  that 
logic,  wit,  imagination,  friendship,  courage,  faith,  love,  are  bom  in  the 
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fibres  of  the  body,  vibrate  with  its  molecules  and  die  with  its  decay. 
We  stumble  upon  mystery  and  mystery  until  life  seems  a  string  of 
puzzling  interrogation  points.  We  fill  our  waste  basket  with  puerile 
notions ;  we  revise  our  philosophies  and  our  creeds.  But  there  remain 
as  our  stars  in  these  hours  of  midnight,  as  everlasting  verities,  the  reality 
of  the  invisibles,  the  universality  of  the  divine  goodness,  the  immor- 
tality of  human  love  and  human  character,  all  ensphered  and  uplifted 
in  that  one  holy  life  in  Judea  which  defies  definition,  but  which  it  is 
pur  sweet  privilege  to  follow. 

Mr.  Alvin  P.  Hyde,  Mjho  had  been  for  several  years  one  of  his  law- 
partners,  addressed  the  bar  as  follows : — 

Mr.  Chairman  and  BretJiren :  None  of  you  can  be  more  aware  than 
myself  of  my  utter  unfitness  to  speak  on  an  occasion  like  this,  and 
were  it  not  that  my  peculiar  relations  to  Gov.  Hubbard  seem  to  render 
it  fit  that  I  should  say  a  few  words,  I  should  obey  my  inclination  to 
mourn  in  silence.  My  intimate  acquaintance  with  Gov.  Hubbard  com-r 
menced  in  1868,  when  we  were  associated  as  members  of  the  legisla- 
ture. The  friendship  thus  formed  was  never  broken  or  intcn*upted 
during  his  life.  In  1867  I  became  his  partner,  and  ever  since,  for  a 
period  of  more  than  sixteen  years,  we  have  occupied  the  same  or 
adjoining  rooms  and  have  been  in  almost  daily  conmiunication.  During 
all  these  years  there  has  never  been  ajar  or  disagreement  between  him 
and  myself  or  any  member  of  our  firm,  a  fact  of  which  he  spoke  to 
me  a  short  time  since,  as  a  matter  of  which  we  might  well  be  proud. 
The  admiration,  respect  and  esteem  I  enteilained  for  Gov.  Hubbard  as 
a  lawyer,  an  advocate,  a  citizen  and  a  man,  before  I  became  his  part- 
ner, have  since  ripened  into  a  feeling  of  afiection  and  love  for  him 
which  overshadows  ail  other  ties.  No  man  could  live  in  daily  inter- 
com*se  with  him,  as  I  have  done,  without  learning  that  the  fundamental 
principles  on  which  all  his  actions  were  based  and  governed,  whether 
pi-of  ossional,  pei-sonal  or  as  a  citizen,  were — what  do  the  strictest  rules  of 
honor,  right  and  justice  require?  Nothing  was  ever  allowed  to  inter- 
fere with  that  idea.  His  self-interest,  the  apparent  interest  of  the  firm, 
nay,  even  partisan  interests,  so  far  as  he  could  control  them,  must 
yield  to  this  inexorable  rule.  • 

His  loss  to  me  is  something  more  than  his  loss  to  most  of  the  mem- 
bers of  the  bar.  My  attachment  to  and  afiection  for  him  could  not 
have  been  stronger  had  he  been  my  own  brother — ^though  had  he  been 
my  brother  I  should  have  f  eU  an  infinite  pride  in  the  thought  that  I 
belonged  to  a  family  which  could  produce  such  a  speciman  of  a  man. 
I  leave  it  for  others  to  speak  of  his  character  as  a  lawyer,  simply 
remai'king,  what  no  one  here  will  gainsay,  that  our  chief  has  fallen 
and  we  have  no  equal  to  take  his  place. 

As  a  counselor,  when  called  upon  to  advise  a  client  as  to  the  launch- 
ing or  defending  a  suit,  he  was  cautious  almost  to  the  verge  of  timidityt 
indefatigable  and  minute  in  investigating  the  principles  bearing  upon 
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both  sides  of  the  question  in  issue.  But  when  the  issues  were  made 
up,  he  cast  aside  his  doubts  and  entered  the  contest  with  his  armor  on, 
equipped  at  every  point,  and  fought  manfully,  a  stand-up  fight,  despis- 
ing all  subterfuges  or  evasions.  If  he  sometimes  failed,  as  all  must,  it 
was  from  no  fault  or  neglect  of  his. 

As  an  advocate  he  possessed  remarkable  power.  His  addresses 
whether  at  the  bar  or  elsewhere  sparkled  with  genas  of  wit  and  illustr^ 
tion.  lie  had  a  wonderful  faculty  of  presenting  a  case  involving  the 
driest  questions  of  law  or  fact  in  such  attractive  and  illustrative  lan- 
guage as  compelled  the  constant  attention  of  the  hearers,  without  for 
a  moment  abandoning  his  line  of  argument  or  interjecting  a  single 
sentence  by  way  of  ornament  and  which  did  not  serve  as  a  part  of  his 
argument.  I  never  have  seen  a  member  of  our  profession  or  any 
other,  who  exhibited  in  his  speeches  such  evidence  of  nigged  strength 
sjombined  with  literary  excellence  and  scholarly  finish  as  did  Gov.  Hub- 
bard. His  arguments  were  always  solid,  symmetrically  and  logically 
built  from  the  foundation.  There  was  no  stucco  or  outside  adornment 
to  cover  or  conceal  the  barrenness  of  the  walls.  But  every  idea  and 
thought,  which  formed  one  of  the  beams  or  planks  of  the  frame-work 
of.  his  structure,  was  so  carved  and  ornamented  that  when  put  in  its 
place  its  ornamentation  added  to  the  strength  of  the  whole. 

It  is  said  that  when  a  man  dies,  however  prominent  he  may  have  been, 
it  is  like  casting  a  pebble  into  the  sea  which  causes  a  ripple  that  soon 
vanishes  and  all  is  forgotten.  This  may  be  so,  but  I  do  not  believe 
that  any  member  of  thia  bar  who  has  known  and  practiced  with  Gov. 
Hubbard  will  forget  him  or  his  character  or  his  example  while  life  lasts. 

Mr.  George  G.  Sill  remarked  as  follows : 

Thirty  yeare  ^o  it  was  my  good  fortune  to  be  a  student  of  Gov. 
Hubbard^  There  was  formed  a  friendship  which  remained  unbroken 
and  never  marred  by  one  unkind  word  uttered  in  the  sometimes  fierce 
iieat  of  forensic  contests.  He  was  not  demonstrative  in  his  friendships 
or  affections,  and  one  might  only  learn  by  a  single  word  or  tone  of  his 
v<Mce  the  degree  of  esteem  in  which  he  was  held.  It  was  my  privilege 
to  sympathize  with  him  in  his  sorrows  and  disappointments  and  to 
rejoice  with  him  in  his  hopes,  ambition  and  success.  It  is  not  needful 
to  speak  of  his  social  qualities  and  friendships,  for  these  are  the  private 
treasures  of  those  whom  he  honored  with  his  society  and  confidence. 
I  prefer  in  this  presence  to  speak  of  him  as  a  lawyer  and  a  magistrate. 
He  came  to  the  bar  when  such  men  as  Hungerford,  Toucey,  Perkins 
and  Chapman  were  the  chiefs,  intellectual  gladiators,  completely  armed 
and  experienced  warriors.  This  young  Ivanhoe,  with  vizor  down,  and 
with  sword  and  lance,  entered  the  lists  with  these  Knights  Templar. 
If  the  first  tournaments  were  not  joyous,  if  his  lance  waa  splintered, 
hi»  shield  pierced,  and  he  unhorsed,  he  obtained  the  reepect  of  his 
adversaries  for  his  fairness,  his  equipment  and  his  fertility  of  resource. 
If  Chapmiin,  that  unrivalled  man  in  dealing  with  questions  of  fact, 
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excelled  him  in  cross-examination  and  sharpness  of  speech,  IXubbard 
was  his  superior  in  application  and  study  and  knowledge  of  legal  prin- 
ciples. If  Hongerford,  that  profound  and  never-satisfied  student,  who 
explored  all  the  labyrinths  of  the  law,  all  the  broad  rivers  and  little 
streams,  following  them  over  trackless  wastes  to  their  sources,  was 
more  untiringly  devoted  to  bis  profession,  Hubbard  had  more  per- 
sonal magnetism  and  persuasive  oratory.  And  so  the  youthful  knight 
was  no  despised  competitor,  and  soon  came  to  stand  shoulder  to  shoulder 
with  them  in  the  contests  for  success  and  honors  in  the  forum,  and 
when  they  passed  away  full  of  years  and  renown.  Governor  Hubbard 
easily  became  the  foremost  man  in  his  profession  in  the  state. 

Let  us  turn  from  his  aboimding  successes  and  honors  won  in  his 
chosen  profession,  to  view  his  career  as  a  politician  and  chief  magis- 
trate of  the  state.  With  his  philosophic  mind,  patriotic  impulses, 
honest  purposes  and  economic  studies,  he  was  thoroughly  fitted  for 
the  ideal  governor  of  an  ideal  conunon wealth.  For  this  age  and 
present  state  of  political  morals,  he  was  bom  too  early.  He  believe4 
that  men  formed  themselves  into  a  political  party  from  a  unity  of  ideas 
and  purposes,  that  each  party  had  for  its  ultimate  object  the  greatest 
good  to  the  greatest  number,  while  pursuing  that  object  by  widely 
divergent  paths.  He  apparently  forgot  that  all  men  were  not  like 
himself,  and  that  parties  are  formed  to  secure  the  honors,  powers  and 
emoluments  of  public  positions,  the  good  of  the  state  being  a  secon- 
dary consideration.  With  his  habits  of  thought,  love  of  study  and 
quietness,  and  his  hatred  of  ostentation,  sham  and  gewgaws,  he  was 
reluctant  and  illy-fitted  to  enter  the  noisy  and  dirty  arena  of  polities. 
The  tramp  of  men,  the  glare  of  torches,  the  suffocating  smoke,  the 
tinkling  of  cymbals,  the  shoutings  of  the  hustings,  the  applause  of  tlie 
people,  were  distasteful  to  him  and  failed  to  make  his  pulses  bound  or 
arouse  his  enthusiasm.  Had  he  lived  in  the  days  of  Cromwell  and  the 
English  revolution  he  would  not,  like  Hampden,  have  led  his  little 
troop  of  horse  against  Rupert's  forces  on  the  field  of  Chalgrove,  and 
sacrificed  a  priceless  life.  He  would  have  been  found  in  his  library 
or  in  a*cloister,  reading  his  breviary,  or  Milton  and  Shakespeare,  or  the 
Greek  and  Latin  poets  and  historians  and  orators.  Turmoil,  confusion, 
blood,  were  not  to  his  liking.  An  advanced  age  may  admire  his  really 
wonderful  qualities  of  mind  and  heart  for  a  chief  magistrate,  his 
masterly  state  papers,  his  unsurpassed  oratory  and  his  unequalled 
specimens  of  English  composition,  but  to-day  these  are  s^preciated  by 
a  few  only.  I  have  said  he  was  bom  too  early.  He  was  bom  too  late. 
With  his  love  of  philosophy,  of  tiie  beauties  of  nature  and  art,  and  his 
love  of  discussion,  he  should  have  been  bom  in  the  culminating  period 
of  Athenian  patriotism  and  culture.  I  think  I  can  see  him  under  the 
soft  skies  of  Greece  walking  with  Socrates  and  Plato  in  the  academy, 
the  porticos,  the  gymnasia,  the  workshops  and  market  places,  and  dis- 
.cussing  the  nature  or  origin  of  virtue  and  the  inmiortality  of  the  soul. 
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The  temples,  the  statues,  the  games,  and  the  philosophy  and  poetry  of 
Greece,  would  have  been  to  him  an  unending  pleasure.  He  had  the 
fascination  and  versatility  of  Alcibiades  without  his  follies  and  faults. 
He  loved  thought  and  repose.  The  latter  he  has  at  last  found  in  the 
cold  embi-ace  of  death.  The  mysteries  of  life  and  the  grave  are  now 
revealed  to  him.  His  halting  &ith  no  longer  darkens  his  existence. 
What  he  longed  so  much  to  believe  and  know  he  has  realized  in  that 
unknown  and  mysterious  future  which  lies  beyond  the  confines  of  his 
mortal  life. 

Mr.  William  Hamersley  spoke  as  follows : — 

In  the  presence  of  the  grief  that  calls  us  together  I  would  far  rather 
be  silent.  Standing  by  the  open  grave  of  one  possessed  of  rare  mental 
gifts  and  acquirements,  but  whose  gifts  of  intellect,  great  as  they  were, 
seem  but  as  sounding  brass  and  the  tinkling  cymbal  when  compared 
with  the  wonderful  gifts  of  heart  and  character  that  drew  to  him  his 
friends  with  a  love  not  to  be  expressed,  speech  seems  utterly  weak  and 
empty ;  and  yet  I  felt  compelled  to  say  a  few  words — ^not  to  sketch  his 
life,  or  offer  a  tribute  of  praise  to  his  memory,  but  simply  to  join  with 
my  brothers  in  this  very  inadequate  way  of  testifying  to  our  great  loss. 

Tlie  end  of  any  useful  life  is  a  loss  irreparable  to  the  living.  In  our 
moments  of  gloomy  philosophy  we  are  apt  to  say  that  no  one  life  is  of 
much  consequence,  that  those  who  come  after  take  the  places  of  those 
who  go  before,  and  the  world  moves  on  without  a  ripple.  This  is  not 
quite  true.  The  creative  power  that  never  duplicates  a  creation,  even 
in  tlie  countless  myriads  of  the  forest  leaves,  gives  to  every  human  life 
a  different  character  and  a  peculiar  work.  The  work  that  is  specially 
given  us  to  do,  if  not  done  in  our  lives,  will  forever  remain  undone. 
While  this  is  true,  yet  the  resemblances  among  men  are  so  great  that 
one  generation  succeeds  another  with  little  apparent  loss.  But  now 
and  ^en,  as  if  to  keep  us  in  mind  of  the  great  truth  that  each  life, 
however  humble,  has  a  work  to  be  accomplished  that  can  be  taken  up 
and  finished  by  no  other  life,  we  find  a  character  so  widely  different 
from  the  ordinary  mold,  that  we  say  at  once,  here  is  a  man  whose  place 
in  life,  once  emptied,  can  never  be  filled.  Such  was  the  character  that 
gave  the  peculiar  charm  to  the  life  of  Mr.  Hubbard,  that  makes  his 
death  a  loss,  a  void.  When  the  healing  hand  of  time  has  somewhat 
softened  the  sharpness  of  the  grief  that  now  fills  our  hearts,  it  would 
be  a  pleasure,  perhaps  a  duty,  to  place  in  some  enduiing  form  an 
analysis  of  the  qualities  that  combined  to  make  so  rare  a  character. 
To-day  we  can  only  acknowledge  our  irreparable  loss.  Doubtless  the 
thought  has  this  morning  come  to  all  of  us,  of  the  golden  tongue  that 
has  spoken  for  us  when  from  time  to  time  we  have  met  to  pay  the  last 
tribute  to  the  memory  of  some  brother  fallen  from  the  ranks.  We 
recall  the  brilliant  and  life-like  portrait  of  Chapman,  the  matchless 
eulogy  of  Hungerford,  the  eloquent  portrayal  of  the  judicial  career  of 
Seymour  and  of  the  kindly  virtues  of  Waldo.    But  now — ^where  is  the 
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^Idon  tongue  that  can  give  voice  to  our  love  for  Hubbard  ?  There  is 
410  need.  He  being  dead  yet  spcaketh.  The  throbbmg  of  the  people's 
,heart,  the  thronging  memories  of  this  room,  this  sad  gathering,  these 
unaccustomed  tears,  pronounce  an  eulogy,  more  just,  more  eloquent, 
more  loving  than  human  tongue  can  utter. 

Mr.  Albert  H.  Walker  remarked  as  follows : — 

WUen  Robert  Bums  died  his  townsmen  went  about  inquiring  of  eat* 
other,  **  who  will  be  our  poet  now  P  ^*  as  though  Dumfries  or  ScothuKl 
might  hope  to  have  another  Bums.  No  Bums  came  again  to  the 
Scotch,  but  that  people  soon  after  gave  another  great  poet  to  mankind. 
In  like  soanner,  Hartford  and  Connecticut  may  be  given,  by  the  coming 
years,  as  great  a  man  as  Richard  D.  Hubbard ;  but  they  cannot  give  a 
man  having  the  same  combination  of  solid  traits  and  brilliant  qualities. 
He  was  able  as  a  lawyer.  He  was  more  than  able  as  a  statesman. 
As  an  orator  he  was  great.  As  a  lawyer  his  superiority  was  philo- 
sophical rather  than  learned.  Other  members  of  the  bar  may  have 
excelled  him  in  command  of  the  resources  of  the  books;  but  none 
equalled  him  in  cbmmand  of  the  resources  of  reason.  While  others 
were  basing  legal  conclusions  upon  ancient  precedents,  he  was  causing 
them  to  grow  naturally  out  of  the  relation  of  things  and  the  circum- 
stances of  human  life.  As  a  statesman,  his  superiority  was  ideal  even 
jpAore  than  it  was  actually  realized.  His  standard  was  too  high  to  be 
adequately  advanced  without  ambition,  and  Governor  Hubbard  was 
not  ambitious.  It  was  for  this  reason,  and  this  reason  alone,  that  the 
ii§^t  which  shone  in  Connecticut  did  not  shine  throughout  all  the  states. 
As  an  orator  his  superiority  was  poetic  rather  than  passionate :  rhetori- 
cal in  form  and  in  figure,  rather  than  in  firo  or  fury.  The  field  of  his 
eloquence  was  the  field  of  the  imagination.  The  devotions  of  patriot- 
ism ,•  the  kindly  qualities  of  the  dead ;  the  swift  approaching  end  of 
the  living ;  these  inspired  his  prophetic  brain  to  fashion  the  language 
of  poetic  prose  to  mould  the  beautifml  sentiment  of  eulogy.  In 
this  field  he  was  supreme.  None  live  to  lay  so  beautiful  a  wreath  upon 
his  grave  as  those  he  laid  upon  the  graves  of  Hungerford,  Seymour 
and  Waldo. 

Mr.  Thomas  McManns  next  spoke  as  follows : — 

A  professional  residence  for  many  years,  under  a  conomon  roof  with 
our  departed  friend — an  intimate  friendship  from  the  date  of  my  admis- 
sion to  the  bar — these  give  the  right  to  add  my  voice  to  the  many  that 
are  this  day  lifted  up  in  lamentation  over  the  i«t>strate  form  of  tho 
great  leader  of  the  Bar  of  Connecticut. 

An  aneient  maxim  enjoined  all  utterances  save  in  praise  when  the 
dead  were  the  subjects.  It  was  the  singular  felicity  of  him  whom  we 
mourn,  that  he  experienced  this  delicate  exemption  even  in  life.  U 
has  been  permitted  him  to  anticipate  a  portion  of  the  fame  that  attends 
the  memory  of  the  good. 

Striking  hi  personal  appearance,  in  physique  powerful,  in  disposition 
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cheerful,  super-eminent  in  abilities  and  irreproachable  in  character, 
with  scarcely  a  peer  and  with  no  superior,  it  is  no  wonder  that  We 
exulted  in  the  fact  that  this  rare  being  was  one  of  our  own  professional 
community.  An  ardent  patriot,  yet  wholly  unselfish ;  an  able  states- 
man, a  jurist  unexcelled,  and  an  orator  unequalled ;  indignant  at  pro- 
fessional uncleanness,  yet  merciful  even  to  tenderness  towards  human 
weakness  when  repentant.  Surely  this  generation  can  not  hope  to 
look  upon  his  like  again. 

He  had  held  high  honors,  but  they  were  ^  far  below  his  deserts 
Uiat  even  envy  murmured  at  the  paucity  of  his  rewards. 

(The  speaker  closed  with  the  narration  of  an  incident  that  fell  under 
his  personal  notice  strikingly  Dlustradve  of  the  warm  sympathy  and 
thoughtful  kindness  of  Grov.  Hubbard.) 

Other  addresses  were  made  by  Messrs.  Franklin  Chamberlin,  Sam- 
uel F.  Jones,  Henry  S.  Barbour,  Sherman  W.  Adams,  Charles  E. 
Perkins  and  John  Hooker,  after  which  the  resolutions  were  unani- 
mously adopted  by  a  rising  vote. 

Eulogistic  addresses  were  made  the  day  before  in  both  houses  of  the 
General  Assembly,  which  was  in  session,  and  resolutions  in  honor  of 
Gov.  Hubbard  were  passed. 

Gk>v.  Hubbard's  funeral  took  place  on  Saturday  afternoon,  March  Isl, 
prayers  being  read  at  the  house  of  Rev.  Mr.  Watson,  rector  of  the 
Church  of  the  Good  Shepherd,  at  which  he  was  an  attendant.  After 
this  a  public  address  was  delivered  by  Rev.  Dr.  Parker  of  the  South 
Congregational  Church,  a  life-long  fiiend,  to  an  audience  that  filled  the 
church  to  its  fullest  capacity,  the  bar  of  the  county  attending  in  a  body, 
with  delegates  from  other  counties,  and  representatives  of  the  city 
corporation  and  other  companies  and  institutions  with  which  Gov. 
Hubbard  had  been  connected.    The  address  was  as  follows : — 

ADDRESS  OF  REV.   DR.  PARKER. 

The  public  press  has  fitly  voiced  the  feeling  of  tender  sorrow  that 
pervades  oiu*  afflicted  city ;  honorable  members  of  the  state  legislature 
have  recalled  Mr.  Hubbard's  distinguished  services  to  our  common- 
wealth, and  have  testified  of  the  high  esteem  in  which  his  name  and 
memory  are  held  by  the  people  of  Connecticut ;  his  brethren  of  the 
legal  profession  have  justly  and  eloquently  eulogized  their  illustrious 
and  beloved  chief,  delineating  his  character,  remarking  his  solid  and 
shining  intellectual  endowments,  reviewing  his  signal  success  in  faia 
chosen  profession,  and  his  no  less  brilliant  success  as  a  statesman  and 
orator.  It  is,  therefore,  unnecessMy  that,  on  this  occasion,  I  should 
speak  of  him  in  his  professional  or  political  relations.  Let  me  simpfy 
indicate  the  vital  relation  of  the  man's  character  to  the  singular  success 
which  he  has  achieved,  and  to  the  admiration,  pride  and  honor  in  which 
he  is  justly  held. 
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"Many  are  the  friends  of  the  golden  tongue."  But  it  would  be  a 
great  error  and  injustice  to  attribute  his  power  and  popularity  to  the 
possession  of  remarkable  forensic  and  oratorical  gifts  alone.  The 
"  golden  tongue,"  the  genius  for  convincing  and  charming  eloquence, 
could  never,  of  itself  alone,  have  secured  for  Mr.  Hubbard  the  com> 
manding  position  which  he  occupied,  or  won  ior  him  the  universal 
respect,  confidence  and  honor  accorded  him  throughout  tliis  common- 
wealth. Behind  the  "golden  tongue"  was  a  powerful  intellect,  a 
splendid  and  chastened  imagination,  great  analytic  and  synthede 
powers,  rich  and  vaiied  learning,  singular  skill  of  statement,  remarka- 
ble felicity  of  illustration,  a  firm  grasp  of  both  facts  and  principles,  a 
resolution  commensurate  with  his  resom*ces,  the  regnant  caknness  of  a 
circumspect  mind  which  suffers  no  stitiggling  word  to  betray  its  lines 
of  march  or  to  mar  with  haste  the  dignity  of  its  movement.    He  was 

"No  wordy  babbler,  wasteful  of  his  speech," 
even  when  his  words  fell  like  flakes  of  wintry  snow,  but  bdiind  all  this 
manifold  and  marvelous  intellectual  instrumentality  was  the  manhood 
and  its  mighty  powers  of  truth  and  honor  and  justice  and  gentleness. 
His  splendid  genius  rested  on  his  granitic  character.  The  chief  secrets 
of  his  success  are  to  be  found  deep  in  the  virtues  of  his  great  manliness. 

First  of  all,  Mr.  Hubbard  was  a  truth-loving,  truth-seeking,  truth- 
speaking,  truth-acting,  truth-exacting  man.  You  read  this  in  his  clear, 
unquailing  eyes,  in  the  firm  set  of  his  head,  in  the  strong  features  of 
his  face,  in  his  gait  and  gestures,  in  his  movements  and  manners.  You 
heard  it  in  the  tones  of  his  gentle  but  masterful  voice.  You  felt  it  in 
the  atmosphere  of  his  presence.  Not  only  in  matters  of  business  and 
politics,  but  in  the  affairs  of  society,  and  in  the  personal  and  intimate 
relations  of  life,  this  splendid  sincerity,  this  absolute  truthfulness  of 
nature,  was  evident.  Men  knew  that  he  was  incapable  of  falsity  and 
oonld  be  tinisted  utterly. 

He  was  a  singularly  honorable  man.  His  standard  of  honor  was  a 
lofty  one.  His  sense  of  honor  was  keen.  He  renounced  the  hidden 
things  of  dishonor  as  heartily  as  he  denounced  their  external  mani- 
festations. His  God  was  so  far  medi83val  as  to  be  the  "Lord  of 
Coiutesy."  He  was  in  full  sympathy  with  that  early  English  poet 
who  descnbed  Jesus  as 

"  The  first  true  gentleman  that  ever  breathed." 

He  never  took  unfair  advantage.  He  never  dealt  a  foul  blow. 
There  was  something  knightly  in  his  magnanimous  spirit.  He  belonged 
to  the  nobility  by  birth,  and  accepted  the  obligations  of  that  nobility, — 
noblesse  oblige !  His  soul  stood  upright  within  him, — a  soldierly  sort 
of  soul,  loyal  and  reverent  to  authorities,  but  fearless,  vigilant,  inquisi- 
tive, circumspect,  looking  out  thoughtfully  and  sadly  into  the  all-encom- 
passing night  and  mystery,  but  undismayed,  nor  ever  swayed  from 
duty  or  warped  from  uprightness. 
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He  had  a  passion  for  justice  and  a  fine  pride  therein.  This  inspired 
his  unremitting  labor,  and  explains  his  solid  and  compact  character. 
This  passion  for  justice  now  prompted,  now  checked  his  speech.  It 
determined  and  regulated  his  argument  and  his  conduct.  I  think  it 
even  made  him  unjust  to  himself  at  times.  It  made  his  conversation 
and  companionship  refreshing.  It  guided  him  amid  political  excite- 
ments, it  strengthened  him  against  the  temptations  of  pai'tisaoshlp.  It 
gave  to  his  fiiendship  a  priceless  value.  It  explains  what  has  been 
called  his  lack  of  ambition.  To  deal  fairly  and  do  justly  seemed  to  him 
of  more  importance  than  forensic  victories,  oratorical  successes,  party 
triumphs,  or  personal  popufarity.  As  Dean  Stanley  said  of  Mr.  Grote, 
it  may  be  said  of  Mr.  Hubbard:  **Let  those  who  think  it  consistent 
with  their  station,  or  their  rank,  or  their  religion,  to  treat  with  rude- 
ness or  with  scorn  those  from  whom  they  differ  or  those  to  whom  they 
are  superior,  remember  the  gracious  urbanity,  the  antique  courtesy, 
the  tender  consideration  with  which  he  met  the  jarring  circumstances 
and  characters  of  life."  He  could  prefer  others  in  honor,  he  could 
render  to  every  man  his  due,  '*  honor  to  whom  honor,  custom  to  whom 
custom." 

There  was  a  great,  warm,  generous  heart  in  Mr.  Hubbard,  overflow- 
ing with  human  kindness,  for  with  him  justice  was  not  that  literal  and 
legal  skeleton  which  does  duty  in  the  dissecting-rooms  of  scholastic 
philosophy,  but  a  living  and  spiritui^  virtue  in  whose  heart  are  fountains 
of  mei*cy  and  tenderness.  How  kind,  how  gentle,  how  generous  he 
was — except  to  himself !  How  catholic  his  sympathies !  Belonging  to 
the  aristoci-acy  of  letters,  yea,  to  the  aristocracy  of  souls,  he  was  as 
true  a  democrat  and  as  little  of  a  demagogue  as  Abraham  Lincoln. 
His  whole  heart  went  out  toward  the  innumerable  children  of  men  in 
their  never-so-blind  and  unwise  struggles  for  freedom  against  oppres- 
sion and  misrule.  Thoroughly  conversant  with  the  histoiy,  institutions 
and  literatui'e  of  older  nations,  his  confidence  in  the  political  constitu- 
tion of  his  own  country  and  in  the  capacity  of  the  people  to  work  out 
their  political  salvation  with  imprecedented  success,  was  complete  and 
enthusiastic.  In  the  diligent  pursuit  of  a  profession  which  more  than 
any  other,  perhaps,  discovers  the  perversities  of  human  character  and 
conduct,  he  did  not  lose  his  faith  in  men,  nor  his  respect  for  human 
nature,  nor  his  confidence  in  human  progress,  but  continually  his  heart 
was  enlarged.  And  so,  despite  his  reticence,  his  shyness  of  profes- 
sions, his  exti-eme  sensitiveness  to  publicity,  his  tendency  to  seclusive- 
ness  and  study,  and  the  strain  of  something  like  melancholy  that  ran 
through  his  poetic  and  philosophic  temperament,  he  came  to  be  known 
as  our  least  voluble,  but  most  valuable  citizen.  There  is  mourning  for 
him  in  the  factory  and  in  the  college,  in  the  store  and  in  the  study. 

In  the  freedom  of  the  society  of  his  chosen  friends  what  an  altogether 
remarkable  man  he  seemed.  *  What  originality  of  thought,  what  cogent 
reasoning,  what  splendid  allusion,  what  wealth  of  illustration,  what 
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apt  quotation  from  his  Bible  and  his  Shakespeare,  what  sallies  of  wit, 
wliat  copious  outflow  of  sinewy  but  graceful  speech,  what  beauty  of 
soul,  what  powers  of  subtle,  versatile,  brilliant  mind  were  uncon- 
sciously displayed! 

He  was  unfathomable  and  onacoountable  on  the  spiritual  side  of  his 
nature.  There  was  something  awful  in  the  greatness  of  his  secrets,  in 
his  will  and  power  to  cany  alone  burdens  and  sorrows  and  doubts. 
He  looked  out  into  the  unseen  things,  as  it  seemed  to  me,  with  the 
calm,  sad  eyes  of  the  Sphynx.  What  he  saw  in  that  direction  no  man 
knows,  I  think.  If  he  was  constitutionally  skeptical,  his  spirit  was 
reverent  and  devout  in  unusual  degree.  Such  a  man^s  quiet  question- 
ings are  more  religious  than  much  unquestioning  faith.  Whatsoever 
things  are  true,  whatsoever  things  are  honorable,  whatsoever  things 
are  just,  whatsoever  things  are  pure,  whatsoever  things  are  lovely  and 
of  good  report — he  not  only  thought  on  these  things,  but  was  rooted 
and  grounded  in  them. 

And  if  the  beatitudes  are  true — ^if  the  poor  in  spirit,  the  merciful » 
the  meek,  the  peacemakers,  and  they  that  hunger  for  ri^teousnees 
are  blessed  and  the  kingdom  of  heaven  is  theirs,  then  our  friend 
receives  the  Great  Master^s  benediction.  Thinking  of  him,  recalling 
him,  one  cannot  conceive  of  any  other  kingdom  in  the  least  suitable 
for  him  than  that  wherein  dwelleth  righteousness.  For  each  true  man 
is  citizen  of  one  true  city. 

Fellow-citizens,  as  we  review  the  names  of  our  Ulustrious  dead  in 
Connecticut,  behold  how  numerous  they  are  and  how  they  make  our 
itnrmlg  shine. 

"  This  little  planet  doth  adorn  itself 
With  the  good  spirits  that  have  active  been 
That  fame  and  honor  might  come  after  them." 

Among  these  bright  historic  names  is  now  enrolled  the  name  of 
Richard  Dudley  Hubbard.  Among  these  good  spirits  whom  fame  and 
honor  follow,  lives  forever  his  good  spirit.  We  shall  see  his  face  no 
more,  but  we  have  not  wholly  lost  him  since  his  lofty  standard  and 
bright  example  remain.  We  shall  hear  no  more  the  music  of  his  lips, 
but  the  message  of  his  life  and  character  shall  be  pondered  in  our 
hearts  with  his  name  and  his  memory.  No  one  will  fill  his  place.  No 
one  can.  But  his  place  is  already  filled.  His  work  is  done.  Other 
men  will  come  and  take  their  own  places  and  do  their  appointed  work. 
Let  us  remember  that  Nature  never  blunders.  Let  us  believe  that  God 
makes  no  mistakes.  The  destructions  over  which  we  mourn  because 
they  remove  the  objects  on  which  our  affections  are  so  fixed,  are  pre- 
liminiiry  to  reconstructions.  The  decaying  tree  must  be  supplanted, 
the  crumbling  colimm  replaced.  The  mysterious  voice  heard  all  along 
die  shores  of  the  ^gean  ^ea  proclaiming  that  great  Pan  was  dead,  was 
a  herald  of  the  birth  in  Bethlehem. 

Our  heroes  die  and  our  saints  depart  and  our  hearts  are  full  of  sor- 
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TOW  yet  not  without  hope.  Lying  in  their  mothers^  arms  and  lodged 
in  rude  mangers,  it  may  be,  are  the  heroes  and  the  saints  of  the  times 
to  come ;  nor  shall  they  bo  wanting  to  any  age,  nor  shall  (Jod's  king- 
dom fail  to  come  for  lack  of  them. 

**  And  they  made  ready  for  Ulysses  that  he  might  sleep  there  with- 
out waking.  Then  he  embarked  and  silently  lay  down,  and  deep 
sleep  weighed  down  his  eyelids — a  sweet,  unwakeful  sleep.  But 
when  the  messenger  of  Dawn  arose,  the  ship  touched  the  strand,  and 
the  sleeper  awoke  and  stood  upon  his  native  shore." 

Oh,  brother  sweet  I  what  would*  at  thou  have  me  say? 
Sleep  well,  farewell;  the  night  is  for  the  day 

And  not  the  day  for  night! 

Sleep  well,  till  morning  light 
Shall  break  thy  rest;  tlien  rise,  and  go  thy  way! 


The  verse  with  which  the  address  of  Rev.  Dr.  Parker  closes,  proved 
to  be  a  part  of  a  poem  written  by  him  at  the  time,  and  which  has  since 
been  published.  The  poem  is  one  of  such  exquisite  tenderness  and 
beauty  that  it  is  added  as  a  fitting  close  of  this  memorial. 

IN  MEMOBIAM. 


B.  D.   H. 

The  lips  are  silent  which  alone  could  pay 
His  worthy  tribute.    We  can  only  lay 

The  laurel  on  his  breast, 

And  bear  him  to  his  rest. 
And  say,  farewell,  dear  soul,  till  break  of  day  I 

Amid  the  fickle  and  faint-hearted  throng 

His  heart  was  ever  steadfast,  brave  and  strong. 

His  counsel  gave  us  light, 

His  courage  gave  us  misht, 
To  see  the  right,  to  wrestle  with  the  wrong. 

That  sturdy,  stalwart  presence  was  a  tower 
Of  strength  and  hope.  In  many  a  trying  hour: 

In  friendship  warm  and  wise. 

In  large  self-sacrifice, 
In  countless  kindnesses  wo  proved  his  power. 

Dear  brother  soul  I  within  that  realm  unknown 
Where  thy  good  spirit  far  from  us  hast  flown. 

Canst  thou  look  back  and  see 

How  lonely,  without  thee. 
And  how  impoverished  our  world  has  grown? 

In  purer  light  dost  thou  now  clearly  scan 
The  lines  of  truth  so  dim  to  mortal  man  ? 

Dost  see,  amid  our  gloom, 

The  beauty  and  the  bloom 
Of  some  inclusive  and  unfolding  plan? 

Are  mysteries  disclosed?  misgivings  stilled? 

Dark  aoubts  disproved?  hope's  prophecies  fulfilled? 

We  only  hear  our  cries 

Re-echoed  from  the  skies 
In  the  vast,  awful  silence  God  has  willed. 
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Oh,  brother  sweet!  wliat  would'st  thou  have  me  say? 
Sleep  well,  farewell;  the  night  is  for  the  day 

And  not  the  day  for  night! 

Sleep  well,  till  morning  light 
Shall  break  thy  rest;  then  rise,  and  go  thy  way! 


OBITUARY  NOTICE   OF  ROGER  AVERILL.* 

Roger  Averill  was  bom  in  Salisbury,  in  this  state,  on  the  14th  of 
August,  1809.  He  came  of  good  New  England  stock,  of  hard-working, 
Grod-fearing  ancestors,  among  whom  were  some  of  the  earliest  settlers 
of  the  state.  His  grand-parents,  Samuel  Averill  and  John  Whittlesey, 
were  natives  of  Washington,  Conn.,  from  which  town  his  parents, 
Nathaniel  P.  Averill  and  Mary  Whittlesey,  removed  to  Salisbury  in 
1805. 

One  of  a  family  of  seven  children,  reared  on  a  small  farm,  his  edu- 
cation had  of  course  to  be  mainly  of  his  own  earning.  By  the  aid  of 
the  common  school  and  a  public  library,  by  fanning  in  summer  and 
teaching  in  winter,  he  prepared  for  college  under  the  guidance  of  his 
brother  Chester,  a  much  esteemed  professor  in  Union  College,  and  was 
graduated  from  that  institution  with  honor  in  1832. 

Of  the  early  surroundings  of  the  two  brothers,  and  the  inspiring 
influences  of  the  old  homestead,  Prof.  Reid  gives  a  pleasant  picture  in 
his  discourse  on  the  character  of  the  elder  brother.  Their  boyhood 
was  spent  in  the  picturesque  valley  of  Wetogue,  on  the  banks  of  the 
Housatonic,  near  the  blue  hills  of  Berkshire.  The  paternal  acres  were 
bounded  by  the  beautiful  Twin  Lakes  and  the  meadow-bordered  river. 
A  fairer  spot  there  is  not  in  the  state,  and  the  home  was  a  jewel  worthy 
of  its  setting.  Here  the  sons  grew  up  helpful,  thoughtful  and  consci- 
entious. Their  mother's  long  life  of  cheerful  activity  and  bright 
intelligence  was  a  constant  benediction  of  sunshine  and  gentleness. 
Their  father's  generous  good-fellowship  and  racy  shrewdness  would 
afford  another  of  the  thousand  refutations  of  the  popular  modem  mis- 
conception of  the  old-fashioned  Puritan.  Around  such  a  hearth  clustered 
all  social,  domestic  and  patriotic  virtues.  The  characters  launched 
from  such  beginnings  were  not  to  be  stranded  on  the  shallows  of  dissi- 
pation or  idleness. 

The  subject  of  this  sketch  was  admitted  to  the  bar  in  1837,  aft«r 
studying  law  with  Judge  (afterward  Chief  Justice)  Church,  in  his 
native  town,  where  he  opened  a  law  office,  after  teaching  in  its  academy. 
In  1849  he  removed  to  Danbury,  and  at  once  attained  a  wide  and 
successful  practice. 

Of  fine  personal  appearance,  with  a  ceremonious  courtliness  of  the 
old  school — a  ready  man  of  business,  industrious  by  instinct,  sound  of 

*  Prepared  at  the  request  of  the  Reporter,  by  Lyman  D.  Brewster,  Esq., 
of  the  Fairfield  Countv  bar. 
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judgment,  and  careful  in  advice,  seizing  and  presenting  in  an  effectiye 
way  the  strong  points  of  a  case  to  a  jury,  and  securing  the  confidence 
of  the  court  by  the  general  justness  of  his  legal  propositions,  he  always 
stood  well  in  the  ranks  of  his  profession,  to  which  he  was  greatly 
attached,  and  whose  honor  and  welfare  no  one  had  more  nearly  at 
heart.  A  man  of  instant  impressiveness,  his  native  power  was  con- 
strained by  a  caution  so  guarded  and  ingrained  that  he  sometimes  failed 
to  give  in  expression  the  full  force  of  his  thought.  His  methodical 
mind,  rarely  disturbed  by  the  flashes  of  impulse,  loved  best  the  safety 
of  considered  courses  and  predetermined  conclusions.  But  his  foi*mal- 
ism  was  based  on  the  wisdom  of  experience,  and  his  sense  of  justice 
was  often  a  match  for  the  most  erudite  opponent.  Waiy,  and  slow  to 
begin  litigation,  when  war  was  once  declared  he  fought  to  the  last  the 
battle  of  his  clients,  as  many  a  report  of  re-contested  cases  bears 
witness.  Conservative  by  nature,  and  apt  to  keep  his  own  secrets  well, 
he  was  open,  candid  and  thorough  in  his  dealings  with  his  clients,  whose 
life-long  fealty  he  grappled  to  himself  with  **  hooks  of  steel,"  when 
they  realized  the  virtue  of  his  wise  and  peace-advising  counsels. 

In  the  public  service  he  filled  many  functions,  beginning  with  all  the 
various  and  useful  apprenticeships  of  the  country  lawyer.  As  town 
clerk,  judge  of  probate,  school  visitor,  trustee  of  the  State  Normal 
School,  member  of  the  State  Board  of  Education,  member  of  the 
Legislature,  presiding  officer  in  the  Senate,  and  in  other  offices  of  ti*ust, 
he  discharged  his  official  and  fiduciary  duties  with  acceptance. 

It  was  his  good  fortune  to  be  of  good  service  to  the  republic  in  its 
peril.  In  the  spring  of  1861  he  was  as  prominent  a  leader  of  the 
political  party  which  opposed  the  election  of  President  Lincoln  as  any 
in  western  Connecticut.  Constitutionally  cautious  as  he  was,  the 
'  instant  the  news  came  of  the  assault  on  Fort  Sumpter,  he  hastened  to 
fling  his  flag  to  the  April  breeze,  first  of  his  townsmen,  waiting  for  no 
following,  and  burning  at  once  all  bridges  of  compromise  or  surrender. 
Thenceforth  he  devoted  himself  enthusiastically  and  imsparingly  to 
the  success  of  the  Union  arms.  His  words  of  cheer  and  counsel  on 
many  a  public  occasion,  his  untiring  efforts  in  the  enlistment  of  the 
soldiers  and  the  care  of  their  families,  and  his  conspicuous  services  as 
Lieutenant  Governor  during  the  four  years  of  the  war,  have  linked  his 
name  with  the  imperishable  memories  of  that  heroic  struggle,  and 
constitute  his  worthiest  claim  to  remembrance  among  the  public  men 
of  his  time. 

After  the  war  his  participation  in  public  affairs  and  the  care  of  private 
trusts  prevented  that  devotion  to  strictly  legal  studies  and  pursuits  so 
essential  to  the  highest  success  in  his  profession.  His  interest  however 
in  everything  tending  to  its  purity  and  welfare  remained  unabated.  He 
was  one  of  the  organizers  of  the  American  Bar  Association,  and  an 
active  participant  in  its  proceedings  up  to  the  year  of  his  death.  He 
was  for  several  years  acting  ohainnaa  of  the  bar  of  his  county.    A 
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good  parliamentarian,  prompt,  decided  and  dignified,  he  wss  often 
chosen  to  preside  in  public  assemblages. 

His  domestic  life  was  one  of  almost  unbroken  felicity,  as  son,  brother, 
husband,  and  father.  He  married  in  October,  1844,  Maria  D.  White, 
of  Danbury,  who  died  in  February,  1860,  leaving  four  children  now 
living,  his  two  sons  following  their  father's  profession.  In  September, 
1861,  he  married  Mary  A.  Perry,  of  Southport,  who  survives  him. 

He  died  at  Danbury,  December  9th,  1883,  at  the  ripe  age  of  seventy- 
four,  untouched  by  tiie  infirmities  of  old  age.  At  seventy  he  had  the 
erect  form  and  ruddy  look  thsA  characterized  him  at  sixty. 

His  life  had  been  one  of  such  perfect  health  that  the  last  year's  con- 
finement from  heart  disease  and  his  long  struggle  with  the  inevitable 
tried  his  courage  and  resignation  to  the  utmost.  **  But,''  to  use  tiie 
words  of  his  neighbor  and  pastor,  **  he  became  at  last  wholly  resigned 
to  tiie  Divine  will,  and  the  Christian  hope  sustained  his  last  hours.'' 
For  the  last  twenty  years  of  his  life  he  was  an  active  and  f aithfnl 
member  of  the  Congregational  church  of  his  fathers,  and  an  unfailing 
attendant  on  its  ministrations. 


OBITUARY  SKETCH  OF  CHARLES  F.  SEDGWICK.* 

Charles  Frederick  Sedgwick  was  bom  in  Cornwall,  Litchfield 
County,  Conn.,  Sept.  1,  1796.  His  grandfather,  Gen.  John  Sedgwick, 
was  a  major  in  the  Revolutionary  army,  and  a  major  general  of  the 
state  militia.  His  ancestry  is  traced  to  Robert  Sedgwick,  one  of 
Cromwell's  generals. 

He  was  a  brother  of  the  late  Albert  Sedgwick,  who  was  for  many 
years  sheriff  of  Litehfield  County  and  School  Fund  Commissioner  of 
this  state ;  and  a  cousin  of  the  renowned  Gen.  John  Sedgwick  of  the 
sixth  corps  of  the  army  of  the  Potomac,  who  was  killed  at  Spottsyl- 
vania,  Va.,  in  the  late  civil  war. 

After  graduating  at  Williams  College,  1818,  he  took  charge  of  an 
academy  in  Sharon,  Conn.,  and  at  the  same  time  studied  law,  and  was 
admitted  to  the  bar,  March,  1820,  in  Litehfield  County.  He  unmedi- 
ately  located  in  Sharon,  and  there  continued  in  the  practice  of  his  pro- 
fession and  ended  his  life  work.  He  was  married  to  Betsey,  dau^ter 
of  Judge  Cyrus  Swan  of  Sharon,  Oct.  15th,  1821.  She  and  eight  of 
their  children  survive  him. 

He  was  early  a  member  of  the  Legislature  in  both  of  its  branches, 
a  judge  of  the  court  of  probate  for  the  district  of  Sharon,  and  for  the 
last  eighteen  years  of  Ms  professional  activity,  and  until  his  health 
beg»i  to  fail.  State's  Attorney  for  the  county. 

*  Prepared  at  the  request  of  the  Reporter  by  Donald  J.  Warner,  Esq.,  at 
the  Litchfield  County  bar. 
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He  inherited  and  manifested  a  special  admiration  for  military  afiairo, 
and  was  appointed  brigadier  general  of  the  state  militia  in  1829,  and 
afterwards  major  general  of  the  third  military  division  of  the  state. 

Physically,  he  was  a  remarkable  man ;  large,  tall,  and  erect,  his 
appearance  in  and  out  of  the  court-room  was  attractive  and  conmiand- 
ing.  As  a  lawyer  not  arrogant,  not  sarcastic,  not  brilliant,  always 
courteous,  a  ready,  fluent  advocate,  presenting  his  views  of  the  case 
on  trial  with  force  and  zeal,  commanding  the  respect  of  the  court  and 

jury- 
In  the  discharge  of  his  duty  as  a  public  prosecutor,  the  administra- 
tion of  his  office  was  characterized  by  the  application  of  the  principle 
"that  ninety-nine  guilty  persons  should  escape,  rather  than  one  inno- 
cent person  should  suffer."  His  habits  were  exemplary ;  tobacco  and 
intoxicants  in  all  their  forms  were  to  him  abhorrent. 

The  current  events  of  the  day  were  all  noted  by  him,  and  he  delighted 
in  works  of  history,  biography  and  genealogy.  His  wonderfully  reten- 
tive memory,  bodily  vigor,  and  genial  nature  made  him  a  delightful 
talker  in  the  social  circle,  and  eminently  useful  in  furnishing  informa- 
tion of  and  concerning  persons  and  their  affairs.  If  it  became  neces- 
sary to  find  a  collateral  or  other  heir  to  an  estate,  or  to  insert  a  branch 
in  the  genealogical  tree  of  a  family  in  western  Connecticut,  Gen. 
Sedgwick  was  referred  to  as  a  living  compendium  of  the  required 
infoimation,  and  his  detailed  reminiscences  of  the  peculiarities  and 
characteristics  of  persons  always  interested  his  hearers  and  often 
elicited  their  merriment. 

His  centennial  address  and  history  of  the  town  of  Sharon  in  1866,  is 
a  valuable  depository  of  knowledge  for  the  inhabitants  of  the  town. 
His  address  at  Litchfield  in  April,  1870,  entitled  **  Fifty  Years  at  the 
Bar,"  descriptive  of  the  lawyers  and  judges  of  the  courts  of  his  time, 
is  an  acquisition  to  the  legal  literature  of  our  state,  which  should  be 
'  preserved  in  an  enduring  form. 

The  members  of  the  bar  of  Litchfield  County  manifested  their  esteem 
for  him  from  time  to  time,  by  soliciting  his  appointment  to  the  office 
he  so  long  held ;  and  to  show  his  appreciation  thereof,  I  will  quote  the 
concluding  remarks  of  his  address : — 

•*  Standing  here  alone,  the  only  member  of  this  bar  who  has  been  in 
practice  for  fifty  years,  I  take  pleasure  in  expressing  to  my  brethren 
of  more  recent  experience,  the  deepest  gratitude  for  the  pleasant  and 
friendly  relations  they  have  permitted  me  to  enjoy  with  them  during 
the  wliole  of  our  acquaintance.  By  their  kind  amenities  and  the  favor 
of  the  judges,  the  rays  of  my  evening  sun  have  fallen  upon  me  softer 
than  did  those  of  my  noon-day.  These  precious  remembrances  will 
remain  with  me  as  long  as  I  have  consciousness ;  and  in  conclusion  I 
say  to  my  brethren,  not  as  a  thoughtless  wish,  but  as  an  honest  prayer, 
May  God  bless  you,  each  and  all." 
He  lived  soberly,  he  waited  for  death  calmly,  and  died  in  comma- 
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nion  with  the  Congregational  church  at  Sharon,  Mardi  9th,  1882,  in 
his  87th  year. 


OBITUARY  NOTICE  OF  SAMUEL  H.  HUNTINGTON. 

Samuel  Howard  Huntington,  at  the  time  of  his  death  the  oldest 
member  of  the  Hartford  County  bar,  died  at  the  city  of  Hartford  on 
the  4th  day  of  February,  1880,  at  the  age  of  eighty-six.  He  was  bom 
at  Suffield  in  this  state,  December  4th,  1793,  his  father  being  Hezekiah 
Huntington,  who  was  United  States  District  Attorney  for  about  twenty- 
five  years  in  the  early  part  of  the  present  century,  and  who  remoyed 
to  Hartford  in  1813.  Mr.  Huntington  graduated  at  Yale  College  in 
1818,  and  immediately  after  studied  law,  and  on  his  admission  to  the 
bar  settled  in  the  city  of  Hartford.  He  did  not  however  devote  him- 
self very  long  to  the  practice  of  his  profession,  but  always  held  a 
recognized  and  honorable  relation  to  it.  He  was  clerk  of  the  State 
Senate  in  1829.  In  the  years  1842.  1843,  1846  and  1850,  he  was  Judge 
of  the  County  Court,  the  appointment  then  being  an  annual  one.  On 
the  organization  of  the  Court  of  Claims  at  Washington  in  1863,  he  was 
made  its  chief  clerk,  and  later  published,  with  Judge  Nott  of  that 
court,  seven  volumes  of  reports  of  its  decisions.  This  office  he  resigned, 
on  account  of  advancing  years,  in  1878. 

In  1825  he  married  Catharine  H.,  daughter  of  Mr.  George  Brinley, 
who  died  in  1832.  In  1835  he  married  Sarah  B.,  daughter  of  Mr. 
Robert  Watkinson.  He  left  tiiree  sons  and  four  daughters,  children  of 
his  second  wife. 

Judge  Huntington  was  a  man  of  fine  presence,  tall,  and  with  a  mili- 
tary erectness;  with  much  positiveness  of  opinion  he  united  gentle- 
ness of  manner  and  great  kindness  of  heart.  He  had  a  remarkably 
vigorous  constitution,  which  he  was  able  by  moderation  of  life  and 
general  good  habits  to  preserve  unimpaired  into  old  age.  He  had  an 
even  temperament  and  a  sound  judgment,  and  was  a  man  of  established 
integrity.  He  was  thrpugh  life  an  earnest  adherent  of  the  Episcopal 
Church,  was  nine  times  sent  as  a  lay  delegate  to  the  general  conven- 
tions of  the  church,  was  for  twenty-tiiree  years  secretary  of  the  corpo- 
ration of  Trinity  College  at  Hartford,  and  for  twenty-eight  years  one 
of  its  trustees,  and  was  for  more  than  thirty  years  one  of  the  trustees 
of  the  Bishop's  Fund  of  the  diocese.  He  took  an  early  and  very 
special  interest  in  the  mission  of  t^e  church  in  Greece. 

His  mind  was  active  and  vigorous  to  a  time  very  near  his  death.  He 
ended  at  last  peacefully  a  life  full  of  manly  and  Christian  virtaes, 
holding  in  a  very  high  degree  the  public  respect  and  esteem.  B. 
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ABATEMENT  OF  SUIT  BY  PENDENCY  OP  ANOTHER. 

To  abate  a  new  suit  on  the  ground  of  the  pendency  of  another,  both 
must  be  of  the  same  character,  between  the  same  parties,  and  brouitht 
for  the  same  purpose.    La  Croix  y.  County  CommissionerSy  321. 
ACCOMPLICE. 

See  Intoxicating  Liquobs,  6,  6. 
ADVERSE  POSSESSION. 

1.  A  party  taking  possession  of  land  under  a  contract  of  sale  and  in 
expectation  of  a  conveyance  under  the  contract,  is  not  holding  adversdy 
to  the  legal  owner,  and  he  can  change  his  licensed  possession  into  an 
adverse  one  only  by  explicit  acts  which  give  the  owner  notice  of  such 
adverse  holding.    Harral  v.  Leverty,  46. 

2.  A  party  in  possession  in  such  a  case  is  not  properly  a  tenant  at  will, 
but  a  mere  licensee.    lb. 

See  also  Highway,  1;  Mobtgags,  1;  Notiok  of  Equttt,  1;  Pbs- 
T£NDED  Title,  1,  2. 
ASSESSMENT  OF  BENEFITS. 

See  City  Assessment. 
ATTACHMENT. 

See  Insolvent  Act,  1,  2;  Notes  and  Bills,  17. 
ATTORNEYS  AT  LAW  (WOMEN  ADMITTED  AS). 
The  statute  (Jlevision  of  1875,  p.  44,  sec.  29,)  provides  that  the  Superior 
Court ''  may  admit  as  attorneys  such  persons  as  are  qualified  therefor 
agreeably  to  the  rules  established  by  the  judges  of  said  court."    This 
statute  has  come  down,  with  some  changes,  from  the  year  1750,  and  in 
essentially  its  present  form  from  the  year  1821.    Held  that  under  it  a 
woman  could  be  admitted  as  an  attorney.    In  re  Hall,  181. 
BRIDGE. 

See  Highway,  8. 
BUILDERS'  LIEN. 
Where  a  claim  secured  by  a  builders'  lien  has  become  barred  by  the 
statute  of  limitations,  the  lien  can  not  be  enforced  against  the  property. 
Hills  V.  Hallivoell,  270. 
CHARGE  TO  JURY. 

1.  Where  there  are  no  facts  in  evidence  on  which  a  request  for  a  charge 
is  based,  the  judge  is  not  bound  to  give  any  instruction  to  the  jury 
upon  it.    Allen  v.  Bundle,  9. 

2.  The  omission  to  charge  in  writing  upon  written  requests,  as  required 
by  statute  (Gen.  Statutes,  p.  442,  sec.  2,)  would  be  ground  for  granting 
a  new  trial,  unless  waived  by  the  party  making  the  request  or  occa- 
sioning no  injury.    lb. 
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1.  A  dty  is  not  bound  to  malntaJTi  a  railing  in  front  of  the  nmnerons 
basement  offices  and  shops  that  line  its  business  streets.  BeardMey  t. 
City  of  Hartford,  629. 

8.  As  cities  are,  by  reason  of  special  advantages,  burdened  with  special 
duties  as  to  highways  from  which  country  towns  are  exempt,  they 
should  have  the  benefit  of  exemptions  from  liability  arising  out  of  the 
necessities  of  their  business.    lb, 

8.  Open  basement  descents  being  necessary  to  the  business  of  a  city,  the 
failure  of  the  city  to  erect  a  barrier  in  front  of  them  is  not  of  itself 
negligence,  and  the  city  is  not  liable  to  a  passer-by  who,  without  neg^- 
gence  on  his  part,  falls  down  such  descents.    lb. 

A  There  is  no  neg^igenoe  on  the  part  of  a  city,  in  the  omission  to  do 
tibat  which  it  either  has  bo  right  to  do,  or  which  it  would  be  onreaaon- 
able  for  it  to  do.    IJb. 
CITY  ASSESSMENT. 

1.  The  property  .of  the  state  within  the  dty  of  Hartford  can  not  be 
assessed  for  benefit  received  from  the  construction  of  a  public  aewier. 
State  (^  ConnecUaU  v.  OOy  Mf  Hartford,  B9. 

2L  The  charter  of  the  city  provides  that  the  expense  of  public  improve- 
ments may  be  assessed  **  upon  the  persons  whose  property  is,  in  the 
judgment  of  the  common  council,  specially  benefited  thereby."  Held 
that,  to  make  the  state  liable  to  such  assessment,  it  was  necessary  that 
it  should  have  been  expressly  mentioned  or  that  the  intention  to  include 
it  should  be  clearly  implied.    lb. 

6.  The  legislature  has  power  to  make  the  property  of  the  state  liable  to 
such  an  assessment    lb. 
CONFLICT  OF  LAWS. 

See  Pbobatb  of  Will,  1. 
CONSTITUTIONAL    FROHIBmON    OF   INCREASED    OFFICIAL 
COMPENSATION. 

The  constitution  of  the  state  (24th  Amendment)  provides  that  '^neither 
the  General  Assembly  nor  any  county,  city,  borough,  tpwn  or  school 
district,  shall  have  power  to  grant  any  extra  compensation  to  any  public 
officer,  employee,  agent  or  servant,  or  increase  the  compensation  of  any 
public  officer  or  employee,  to  take  effect  during  the  continuance  in 
office  of  any  person  whose  salary  might  be  increased  thereby."  Hold 
that  a  person  employed  as  tillerman  of  a  ladder  carriage  in  the  fire 
department  of  a  city,  at  a  fixed  yearly  salary,  payable  monthly,  and 
who  was  to  hold  his  place  during  good  behavior,  was  within  the  provi- 
sion, and  that  his  salary  could  not  be  increased  during  his  eontinuance 
in  the  employment  WrigM  t.  City  qf  Hartford,  546. 
CONTRIBUTION. 

See  Insubance  Compact,  2. 
CORPORATION. 

1.  The  defendant,  a  manufactqring  corporation,  made  its  note  for  $40,000, 
payable  to  its  own  order,  and  the  plaintiffs,  with  three  others,  all  direc- 
tors of  the  company,  guaranteed  its  payment;  the  company  making  a 
mortgage  to  the  guarantors  of  nearly  all  its  property  as  security  for 
their  liability.  The  object  was  to  raise  money  to  pay  the  floating 
indebtedness  of  the  company  and  enable  it  to  go  on  with  its  business. 
Held  that  the  directors  had  power  to  borrow  money  lor  this  puiposo 
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and  to  gfye  necessary  security;  and  that  the  mortgage  was  therefore 
▼alid,  although  it  conveyed  aJl  or  nearly  all  the  property  of  the  com- 
pany.   Hopson  V.  jEtna  Axle  A  Spring  Co,,  597. 

S.  And  that  it  did  not  alter  the  case  that  the  directors  themselves  were 
the  guarantors  for  whose  security  the  mortgage  was  taken.    lb. 

8k  The  company,  having  received  the  money  borrowed  and  used  it  in 
paying  its  debts,  would  seem  not  to  be  in  a  position  to  claim  that  the 
mortgage  was  invalid.    lb. 

See  also  Master  and  Sebvaitt,  6;  Notes  and  Bills,  6,  6;  Stock 

DlYIDEND,  1. 
COSTS. 

1.  A  plaintiff  who  has  paid  costs  on  an  amendment  of  his  declaration, 
and  who  finally  recovers  judgment,  can  recover  no  costs  for  the  period 
during  which  he  paid  costs.    Melony  v.  Somera,  520. 

2.  And  this  rule  includes  court  and  clerk  fees  paid  by  him  as  well  as 
other  costs.    lb. 

See  also  Will,  17. 
COUNTY  COMMISSIONERS. 

1.  The  act  of  1881,  which  gives  to  the  comity  commissioners  in  each 
county  sole  and  final  jurisdiction  of  the  granting  and  revoking  of 
licenses  for  the  sale  of  intoxicating  liquors  in  the  county,  does  not 
constitute  them  a  court  within  the  meaning  of  the  constitution  of  the 
state.    La  Croix  v.  County  Commissioners,  321. 

8.  It  is  therefore  no  objection  to  the  act  that  it  does  not  provide  for  a 
trial  by  jury  of  the  question  whether  a  licensee  has  violated  the  law  or 
for  an  appeal  from  a  revocation  of  his  license  by  the  commissioners  on 
the  ground  of  such  violation.    lb. 

a  The  county  commissioners,  being  only  a  board  and  not  a  court,  a  writ 
of  prohibition  can  not  be  issued  against  them  by  the  Superior  Court, 
for  such  a  writ,  in  the  absence  of  a  statute  authorizing  it,  lies  only 
against  an  inferior  judicial  tribunal.    lb. 

4.  The  defendants,  W  and  M,  one  as  principal  and  the  other  as  surety, 
gave  bond  to  the  state  in  $5,000  that  W  should  faithfully  discharge  the 
duties  of  county  commissioner.  By  statute  it  was  a  part  of  the  duties 
of  the  board  of  county  commissioners,  which  consisted  of  three  mem- 
bers, to  act  upon  the  granting  of  licenses  for  the  sale  of  liquors  in  the 
several  towns  of  the  county,  and  to  receive  and  pay  over  to  the  towns 
the  fees  paid  upon  the  granting  of  such  licenses.  After  W  had  assumed 
the  office  his  associates  made  him  treasurer  of  the  board,  and  as  such 
he  received  money  paid  for  licenses,  and  appropriated  to  his  own  use 
over  $5,000  of  it.  In  a  suit  brought  by  the  state  on  the  bond  it  was 
held — 1.  That  IT'S  acts  as  treasurer  were  covered  by  the  bond.  2.  That, 
the  statute  (Acts  of  1877,  ch.  129,)  requiring  the  bond  to  be  given  to 
the  state,  the  action  could  be  maintained  by  the  state.  State  of 
C^mnectieut  v.  Wright,  58a 
I>A]IAGES  (EXCBSSIYE). 

X  Where  a  verdict  is  for  excesrive  damages,  and  it  deariy  appears  that 
the  jury  must  have  been  governed  by  prejudice  or  partiality  or  by  a 
grossly  mistaken  view  of  the  case,  it  is  the  duty  of  the  ooaxt  to  grant  a 
new  trial.    Uaighi  v.  Uoyi,  583. 

&  Where  in  an  action  for  slander  in  the  defendant's  stating  that  the 
plaintiff  burned  his  bams,  the  jury  returned  a  verdict  f6r  |d,78S»87f 
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and  <m  being  sent  ont  by  the  Judge  for  a  reconsideration  of  the  damaget, 
returned  another  verdict  for  $4,000,  and  it  appeared  that  the  declara- 
tions were  made  by  the  defendant  in  the  honest  belief  that  they  wore 
^  true,  that  the  fire  was  incendiary,  and  that  the  plaintiff  had  borne  i^nd 
expressed  malice  against  the  defendant,  and  that  no  one  else  upon  full 
investigation  was  suspected,  and  that  the  plaintiff  had  sustained  little 
injury  from  the  declarations;  it  was  held  that  a  new  trial  should  be 
granted  on  the  ground  of  excessive  damages.    lb. 

PURESS. 
Where  a  person  pays  under  compulsion  just  what  he  oug^  to  have  paid 
voluntarily,  he  has  no  standing  in  justice  and  equity  to  recover  the 
money  back.    JfcFane  v.  YTiUioma,  548. 
See  also  Practicb  Act,  4. 

kMPLOYER'S  NEGLIGBNCE. 

.  See  Mastsb  and  Skbyakt,  2,  3,  6. 

ENDORSEMENT. 
See  NoTKS  and  Bills,  7,  8, 10, 18. 

EQUITABLE  ASSIGNMENT  OF  STOCK. 

'  1.  The  plaintiff  was  a  niece  of  7.,  who  was  a  widower  seventy  years  of 
age,  and  without  children,  and  with  a  large  estate,  and  had  at  his 
request  and  on  his  promise  to  compensate  her  amply,  gone  to  live  with 
and  take  care  of  him.  After  she  had  lived  with  him  five  years  he  spoke 
of  intending  to  make  his  will  and  give  her  a  bequest,  which  he  ex- 
plained, and  asked  her  if  she  would  be  satisfied  with  it  She  replied 
that  she  would.  He  soon  after  informed  her  that  he  had  made  the 
will.  He  did  in  fact  make  the  will,  which  was  the  one  left  by  him  at 
his  death  five  years  later,  and  a  part  of  the  bequest  to  her  was  ten 
shares  of  the  stock  of  the  ^tna  Life  Losurance  Company,  which  was 
all  that  he  owned.  At  the  time  he  spoke  to  her  about  the  bequest, 
he  said  that  he  should  do  more  for  her  from  time  to  time.  About  a 
year  later  he  handed  her  the  certificate  for  the  ten  shares,  saying 
-  ''I  give  this  to  you."  She  took  it  and  put  it  in  a  drawer  with  her 
valuable  papers.  A  few  months  later,  the  insurance  company  having 
issued  to  him  as  the  owner  of  the  ten  shares,  forty  shares  of  new  stock 
created  out  of  its  surplus,  he  delivered  the  certificate  to  the  plaintiff, 
saying  to  her,  *'  This  insurance  stock  of  yours  is  good  stock;  they  give 
forty  shares  for  ten;  it  is  only  a  change  of  form,  that  is  all;  I  paid 
nothing  for  it.*'    She  took  the  certificate  and  placed  It  with  the  other. 

.-  The  court  found  that  he  intended  to  vest  in  her  the  ownership  of  the 
forty  shares  as  well  as  of  the  original  ten,  and  that  both  parties  sup- 
posed them  to  have  become  her  property.  She  continued  to  serve 
•  him  faithfully,  till  his  death  at  the  age  of  eighty-one.  Held,  that  an 
equitable  title  to  both  the  ten  shares  and  the  forty  vested  in  the 
plabitiff.  Beed  v.  Copeland,  472. 
2.  And  held  that  the  transaction  was  not  to  be  regarded  as  a  testa- 
mentary gift,  and  so  needing  to  be  in  writing,  as  Ta  promise  '^to  do 
more  for  her  from  time  to  time,  showed  that  what  more  he  intended 

.    to  dc  was  ta  be  done  in  his  life-time.    lb. 

.8.  Also  that  the  transaction  was  not  invalid  under  the  statute  ot  frauds, 
because  not  in  writing.    The  delivery  of  the  certificates  was  a  sym- 
bolical delivery  of  the  stock,  whereby  the  contract  became  executed. 
.  lb.  .  ,  ^ 
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,   4  And  the  case  resting  on  equitable  groundy  a  court  of  equity  would 

,,  not  allow  the  plaintiff  to  be  wronged  by  the  interposition  of  the 
statute  against  her.    lb. 

•  6,  And  held  not  to  a£fect  the  case  that  the  charter  and  by-laws  of  the 

.  .  inimranoe  company  proyide  that  transfers  of  stock  shall  be  made 
only  at  the  oiAoQ  of  the  company,  by  the  shareholder  or  his  attorney, 
on  surrender  of  the  certificate.  This  proyislon  relates  only  to  the.legal 
title  to  the  stock.    lb. 

.  6.  In  an  equitable  assignment  the  assignor,  retaining  the  legal  title,  be- 
comes a  trustee  for  the  assignee.  lb, 
.  7.  And  held  not  to  aflPect  the  case  that  the  will  gave  the  plaintiff  a 
legacy,  which  included  the  ten  original  shares  of  stock,  and  which 
was  to  be  in  lieu  of  all  claims  on  the  testator's  estate,  and  that  she 
had  accepted  the  legacy.  The  stock  was  given  her  by  the  testator 
before  his  death,  and  therefore  at  his  death  constituted  no  part  of  his 
estate,  and  her  right  to  the  forty  shares  constituted  therefore  no  claim 
on  his  estate.    She  was  simply  taking  what  was  already  her  own.    lb, 

EQUITABLE  INTEREST  IN  LAND. 

.  Af  owning  an  equity  of  redemption  of  only  nominal  value  in  a  tract 
of  land  subject  to  several  mortgages,  agreed  with  B  to  sell  him  a  part 
of  the  tract  for  a  price  agreed,  the  proceeds  to  be  applied  in  part  pay- 
ment of  the  mortgages.  The  mortgagees  consented  to  release  the  por- 
tion for  the  payment  proposed,  which  B  was  to  mortgage  to  a  savings 
bank  to  raise  the  money  to  make  the  payment.  The  mcntgagees  there- 
upon executed  a  release  to  ^  of  the  portion  in  question,  and  A  made  a 
warranty  deed  to  B,  the  papers  all  being  deposited  with  the  savings 
bank  until  the  transaction  was  completed.  One  of  the  mortgagees 
however  was  an  administrator  and  another  a  guardian,  and  the  treas- 
urer of  the  savings  bank  was  of  opinion  that  they  could  not,  under  the 
statute,  release  a  part  of  the  mortgaged  property,  and  declined  to  make 
a  loan  on  the  part  tmless  the  whole  tract  was  released.  B  therefore 
advised  A  to  get  this  done,  but  A  was  not  able  to  accomplish  it  and  so 
informed  B,  B  soon  after  procured  elsewhere  the  money  needed  to 
purchase  the  part  and  informed  A  that  he  had  it  ready  whenever  he 
should  make  him  a  perfect  title.  Thus  matters  stood  until  B  put  upon 
record  a  caveat,  claiming  an  equitable  title  to  the  portion  in  question 
and  describing  the  release  of  a  part,  as  at  first  proposed,  as  insiufflcient. 
Afterwards  C  purchased  the  equity  in  the  whole  tract  at  a  sale  of  it  by 
A^a  assignee  in  bankruptcy.  Upon  a  suit  in  equity  brought  by  C 
against  B  to  remove  the  cloud  from  the  title,  it  was  held  that  the  title 
expected  by  B  under  the  agreement  and  demanded  by  the  caveat  Delng 
one  which  required  a  release  of  the  whole  tract  by  the  mortgagees, 
which  they  were  not  bound  to  give  and  which  they  had  not  authorized 
A  to  stipulate  for,  B  had  not  acquired  an  equitable  title  to  the  portion 
of  the  land  in  question.     Treadwell  v.  Brooks,  262. 

ifiQUITY. 
An  equitable  remedy  that  existed  against  a  party  in  his  life-time,  exists 
equally  against  his  legal  representatives  after  his  death.    Meed  v.  Cope- 
land,  472. 

B8T0PPEL  IN  PAIS. 
1.  A  party  is  not  estopped  by  an  admission  made  in  ignorance  of  his 
rights,  induced  by  an  innocent  mistake  of  material  fact&     Tovon  qf 
Clinton  V.  Town  of  Haddam,  84. 
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%  The  Beiectanen  of  the  town  of  H  recoived  notice  fhnn  Hie  aelecttnen  of 
Ihe  town  at  C  thai  a  pauper  belonging  to  the  former  toWn  was  on 
expense  in  the  latter  town.  The  selectmen  of  H,  betteTlng  that  the 
pauper  In  fact  belonged  to  their  town,  wrote  the  selectmen  of  C, 
requesting  them  to  be  as  economical  as  possible  in  the  matter  and 
promising  to  pay  for  the  supplies.  The  supplies  were  howcYer  paid  for 
by  a  relative.  Four  years  later,  the  pauper  again  needing  aid  from  the 
town,  the  selectmen  of  H  were  duly  notified  of  the  fact  and  the  supplies 
were  furnished  by  the  town  of  C.  While  they  were  being  furnished 
the  selectmen  of  H  still  believed  that  the  pauper  belonged  to  H,  and 
conceded  this  to  the  selectmen  of  C,  who  by  reason  of  it  took  no  steps 
to  investigate  the  matter  or  to  hold  any  other  town  responsible.  The 
means  of  knowledge  were  however  equally  open  to  both  parties.  In  a 
suit  brought  by  the  town  of  C  against  the  town  of  H  for  the  supplies 
last  furnished,  it  was  held  that  the  defendants  were  not  estopped  from 
showing  that  the  pauper  was  not  settled  In  H,    lb. 

See  also  Bvidbhce,  8;  Title  bt  Estoppel,*  1. 
EVIDENCE. 

1.  B  executed  to  the  plaintiffs  his  note  on  demand,  on  the  back  of  which 
the  defendants  signed  the  following  guaranty: — *' For  value  received, 
we  jointly  and  severally  guarantee  the  within  note  good  and  coUectiUe 
until  paid."  In  a  suit  brought  on  the  guaranty  several  years  later,  and 
without  having  brought  suit  against  the  maker,  whom  the  pfauntiils 
claimed  to  have  been  insolvent,  the  plaintiffs  offered  evidence  that  it 
was  understood  between  the  maker,  the  guarantors  and  Oiemselves  at 
the  time  the  note  was  made,  that  the  maker  had  signed  it  without  con- 
sideration, at  the  request  and  for  the  accommodation  of  the  guaranton, 
and  upon  their  promise  that  they  would  take  care  of  it  and  pay  it  within 
a  short  time.  Held  that  this  evidence  was  inadmissible  as  going  to 
establish  at  the  very  making  of  the  note  an  oral  agreement  in  direct 
conflict  with  the  written  guaranty.    Allen  v.  Bundle j  9. 

8.  And  held  that  it  was  not  admissible  for  the  purpose  of  establishing  a 
waiver  by  the  guarantors  of  the  institution  of  proceedings  against  the 
maker  for  the  collection  of  the  note,  as  it  would  produce  the  same  effect 
with  a  material  change  of  the  written  contract,    lb. 

8.  Nor  admissible  to  estop  the  guarantors.  Promissory  representations 
as  to  future  action  dependent  upon  a  contract  to  be  entered  tntb,  do 
not  create  an  estoppel.    lb, 

4  It  is  admissible  to  prove  the  time  when  a  certain  occurrence,  foreign  to 
the  case,  took  place,  for  the  purpose  of  fixing  by  It  the  time  when  a 
certain  act,  within  the  case,  was  done.    Quintard  v.  Corcoran,  34. 

5.  An  engineer  who  has  had  exx>erience  In  making  plans  and  estimates 
for  the  building  of  bridges  and  has  superintended  their  construction, 
can  properly  testify  as  an  expert  with  regard  to  the  probable  cost  of  a 
bridge,  although  he  has  had  no  experience  as  a  practical  bridge  builder. 
Bryan  v.  Town  qf  Bradford,  246. 

0.  And  it  does  not  affect  the  case  that  he  has  obtained  the  prices  of  the 
materiah  for  the  bridge  from  persons  who  deal  in  such  articles,    id. 

7.  Upon  the  question  whether  certain  iron  bought  of  3f.  <fc  Co,,  who  were 
iron  brokers,  was  sold  as  their  own  or  for  some  dther  party,  the  Cottft 
charged  the  jury  that  if  they  should  find  that  M,  A  Co.  were  brokers 
and  as  brokers  selling  sudi  iron  at  the  time  and  that  the  purchaser 
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knew  this,  it  would  of  itself  be  evidence  of  notice  to  the  pnrohAser  tlAt 
they  were  not  the  owners  but  were  selling  for  some  one  else.  HeM  to 
be  erroneous.    Elwell  v.  Mersicky  272. 

8.  The  question  whether  the  loss  of  a  document  has  been  satisfaotorlly 
^        proved,  so  that  secondary  evidence  of  its  contents  can  be  admitted,  is 

wholly  one  of  discretion  with  the  judge  trying  the  case,  and  caa  not  be 
reviewed  on  error.    lb. 

9.  It  is  enough  if  the  preliminary  proof  establishes  a  reasonable  presump- 
tion of  the  loss  of  the  document.    lb. 

10.  Where  the  original  paper  is  in  the  hands  of  a  third  person,  out  of  the 
jurisdiction  of  the  court,  secondary  evidence  of  its  contents  Is 
sible.    lb. 

11.  This  rule  applied  to  a  letter-press  copy  of  a  telegraphic  dispatch,  i 
.  panied  by  proof  that  the  dispatch  was  sent.    lb. 

yz.  Also  to  invoices  of  goods,  when  the  originals  were  on  file  In  die  cus- 
tom house  in  another  state.    lb. 
See  also  Intoxicatiito  Liquobs,  18,  19,  20;  Tbadx  Mask,  7. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator,  carrying  on  a  farm  that  belonged  to  the  estate  cH 
the  intestate,  purchased  on  credit  a  yoke  of  oxen  to  be  used  on  the 
farm.  Held  that  the  administratcur  personally  was  liable  to  the  seller 
for  the  price,  and  that  the  estate  was  not  liable.    HaUoek  r.  SmUk,  127. 

2.  And  held  that  the  estate  was  not  rendered  liable  in  equity  by  reason  of 
the  fact  that  the  oxen  had  been  sold  by  the  administrator  and  the  pro- 
ceeds used  in  paying  for  labor  hired  in  carrying  on  the  farm.    lb. 

3.  The  carrying  on  of  a  farm  belonging  to  the  estate  is  no  part  of  an  ad- 
ministrator's proper  duties;  but  the  administrator  would  alone  have 
been  liable,  even  if  the  debt  had  been  incurred  in  the  ordinary  adminis- 
tration of  the  estate.    lb. 

See  also  Mobtoagb,  3. 
FALSE  IMPRISONMENT. 

1.  A  tax  warrant  directed  the  keeper  of  the  jail,  in  case  any  person  was 
committed  upon  it,  to  keep  such  person  safely  untU  he  should  pay  the 
tax  and  the  fees  of  the  officer  for  service.  The  plaintiff  datooed  tiiat 
the  defendant's  fees  were  excessive  and  illegal,  and  that  if  Uiey  were 
so  he  was  liable  to  the  plaintiff  for  false  imprisonment.  The  judge 
charged  that,  if  the  fees  were  excessive,  the  defendant  yet  was  not  lia- 
ble as  a  trespasser  unless  the  jury  should  find  that  he  made  them  so  in 
bad  faith  and  for  the  purpose  of  keeping  the  plaintiff  in  jail,  field  to 
be  erroneous.     Wilcox  v.  GUidvoin,  78. 

2.  The  defendant  had  no  right  to  hold  the  plaintiff  in  jail  until  he  paid 
fees  which  were  illegal.    lb. 

FELLOW  SERVANT. 

See  Mabteb  and  Sebvant,  3,  6. 
FOREIGN  ATTACHMENT. 
Where  an  officer,  receiving  for  service  an  execHtion  in  a  foreign  attach- 
ment suit,  neglects  to  make  personal  demand  on  the  garnishee  within 
sixty  days  after  the  rendition  of  the  judgment,  the  cause  of  action 
against  him  for  the  default  accrues  at  the  expiration  of  the  sixty  days, 
and  not  upon  the  rendering  of  judgment  against  the  plaintiff  in  a 
scire  /acios  afterwards  brought  against  the  garnishee.    Smith  ▼.  WaU^ 
626. 
See  also  Tbade  Mabk,  1. 
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jFRAUDULENT  CONVEY ANCK 

,1.  Under  our  statute  with  regard  to  fraudulent  conveyances  (Gen.  Stat- 
utes, p.  345  J  it  is  not  necessary  to  prove  a  specific  design  to  defraud  the 
particular  creditor  who  assails  the  conveyance;  the  intent  to  defraud 
one  creditor  renders  the  conveyance  void  as  to  all.  Allen  v.  Bundle,  10^ 
SL  The  language  of  the  statute  differs  somewhat  from  that  of  13  Eliz., 
c  5,  but  it  is  essentially  copied  from  it  and  must  receive  a  similar  con- 
Btruction.    lb, 
FRAUDS  (STATUTE  OF). 
See  Statute  of  Fbauds. 
GUARANTY. 

See  Notes  and  Bills,  1,  2,  3,  4, 10, 18, 19. 
HIGHWAY. 

1.  A  highway  laid  out  by  the  original  proprietors  of  a  town  ceased  to  be 
used  by  the  public  in  1812,  but  had  never  been  legaUy  discontinued. 
At  that  time  the  selectmen  of  the  town  imdertook  to  convey  to  fi  by 
deed  the  interest  of  the  town  in  it.  8  fenced  the  land,  and  he  and  his 
grantees  held  exclusive  and  adverse  possession  for  over  sixty  years. 
Held— 1.  That  the  fact  that  the  land  was  legally  highway  (if  it  was 
still  so  to  be  regarded,)  did  not  prevent  the  adverse  possession  running 
against  tbe  private  right  of  an  adjoining  owner.  2.  Tliat  the  deed  of • 
the  selectmen  was  admissible,  although  passing  no  title,  as  giving  char- 

,  acter  to  the  possession  under  it.     Cody  v.  Fitzsimmona,,  209. 

2.  Whether  the  facts  were  sufficient  to  warrant  the  inference  of  an  aban- 
donment of  the  highway  as  such  by  the  public:  Queer e.  The  court 
inclined  to  so  regard  them.    id. 

3.  Under  the  statute  authorizing  the  laying  out  of  highways,  a  highway 
with  a  draw-bridge  can  be  laid  out  over  a  navigable  river.  Bryan  v. 
Tow7i  qf  Branford,  246. 

4.  The  statute  (Gen.  Statutes,  p.  239,  sec;  47,)  which  allows  a  committee 
to  receive  and  regard  as  evidence  on  the  question  of  the  cost  of  a  new 

s  .   highway,  a  bond  for  the  construction  of  the  highway  for  a  stated  price, 
applies  to  a  highway  so  laid  out.    lb. 

5.  The  act  of  1875  (Session  Laws  of  1875,  p.  57,)  which  provides  that 
such  a  bond  shall  stipulate  that  the  work  shall  be  done  to  the  accept- 
ance of  the  county  commissioners,  does  not  repeal,  but  is  to  be  taken 
in  connection  with,  the  former  act  (Gren.  Statutes,  p.  2S9,  sec  47,) 
which  provides  that  such  a  bond  shall  be  conditioned  for  the  doing  of 
the  work  ^Mn  a  specified  time  and  manner."    lb. 

6.  It  is  no  objection  to  the  laying  out  of  a  highway  on  the  ground  of 
public  convenience  and  necessity,  that  a  considerable  part  of  the  public 
travel  will  be  for  the  purpose  of  recreation  and  pleasure.  The  accom- 
modation of  that  class  of  travellers  is  to  be  considered  with  that  of  the 
rest  of  the  public    lb. 

7.  Travel  which  is  limited  to  the  summer  months  is  entitled  to  less  weight 
in  determining  whether  there  is  a  public  necessity,  than  that  whieh  is 
constant.    lb. 

,.  8.  The  owner  of  a  mill-dam  built  a  wall  of  stone  twenty-three  feet  above 
the  dam  and  filled  the  intervening  space  with  earth,  leaving  a  culvert 
for  the  water  to  pass  through,  not  intending  at  that  time  to  make  any 
further  use  of  the  dam  for  mill  purposes.  He  then  dedicated  the  em- 
bankment for  a  highway  across  the  river,  and  it  was  accepted  by  the 
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public,  and  used  for  several  years  until  it  was  carried  away  by  a  flood. 
Held  that  the  town  in  repairing  was  not  bound  to  restore  the  embank- 
ment, but  might  construct  a  bridge  for  crossing  at  that  place.  Welton 
V.  Toion  of  Wolcott,  259. 
9.  A  town  has  no  power  to  agree,  for  a  valuable  consideration,  to  discon- 
tinue a  highway.  The  mode  of  discontinuing  highways  is  fixed  by 
statute,  with  a  provision  for  an  appeal  by  any  party  aggrieved,  and  a 
town  can  not,  at  its  mere  pleasure,  discontinue  them.  Tovon  of  Crom- 
well V.  ConnectictU  Brown  Stone  Quarry  Co.,  470. 

10.  And  a  town  can  not  enforce  a  promise  of  the  other  party  of  which  its 
own  promise  to  destroy  a  public  right  was  the  consideration.    lb. 

11.  The  statute  (Gen.  Statutes,  p.  282,  sec.  10,)  provides  that  any  person, 
injured  in  person  or  property  by  means  of  a  defective  road  or  bridge, 
may  recover  damages  from  the  party  bound  to  keep  it  in  repair;  but 
that  no  action  shall  be  niaintalned  ''  unless  written  notice  of  such 
injury,  and  of  the  time  and  place  of  its  occurrence,  shall  within  sixty 
days  thereafter  be  given."  A  notice  was  given  to  the  selectmen  of  tlie 
defendant  town  as  follows:  "You  are  hereby  notified  that  V.  T.  of 
the  town  of  B.  was  injured  in  his  person  and  property  by  reason  of  a 
defective  highway  and -want  of  railing  on  its  sides,  located  in  said  town 
of  W.,  and  that  this  injury  occurred  on  the  11th  of  September,  1879, 
on  this  highway,  leading  from  the  East  Street  Park,  so  called,  in  W., 
past  the  old  G,  H.  place  to  N,,  and  near  the  house  of  P.  Jf.  in  said  IT." 
Held  to  be  sufficient  both  as  to  the  place  where  the  injury  was  received, 
and  as  to  the  character  of  the  injury.  Tuttle  v.  Town  qf  Winchester , 
496. 

12.  The  negligence  of  a  town  or  city,  to  make  it  liable  for  an  injury  from 
a  dangerous  condition  of  a  highway,  must  be  such  as  would  have  made 
it  liable  to  an  indictment.    Beardsley  v.  City  qf  Uartfordy  530. 

18.  In  some  of  the  states  a  distinction  is  made  as  to  the  rule  of  liability, 
between  municipal  corporations,  or  corporations  proper,  and  quasi  cor- 
porations, such  as  towns  or  counties,  imposing  a  greater  liability  on 
the  former.  But  this  distinction  is  not  made  by  the  courts  of  the  New 
England  states,  and  it  is  holden  by  them  that  a  municipal  corpora- 
tion is  liable  only  by  force  of  the  statute.    lb. 

14.  The  absence  of  a  railing,  where  the  public  travel  is  endangered  by 
the  want  of  it,  constitutes  a  defect  in  the  highway,  as  rendering  it 
unsafe  for  public  travel,  independently  of  any  statutory  provision  as  to 
a  railing.    lb. 

15.  Where  a  highway  prayed  for  would  If  laid  out  make  it  necessary  that 
an  existing  highway  with  which  it  would  connect  should  be  put  into 
better  condition  in  consequence  of  the  new  travel  that  would  be  brought 
upon  it,  which  expenditure  would  otherwise  be  unnecessary,  the  com- 
mittee are  to  consider  this  expense  in  determining  whether  to  lay  out 
the  highway  prayed  for.    Howe  v.  Town  qf  Ridg^eldf  592. 

16.  The  question  as, to  the  condition  in  which  a  highway  ought  to  be 
kept,  depends  in  a  great  degree  upon  the  amount  of  travel  upon  It.    P), 

See  also  City,  2,  3,  4. 
HUSBAND  AND  WIFE. 

See  Railroad  Company,  8. 
INCREASE  OF  CAPITAL. 

See  Stock  Dividund,  1. 
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INCREASE  OF  OFFICIAL  COMPENSATION. 

See  Constitutional  Pbohibition  of,  Ao. 
INDICTMENT. 

See  MuBDEB,  1. 
INFANT. 

1.  A  father  has  the  right  to  dispose  of  the  seryices  of  his  minor  son  dur- 
ing his  minority;  but  this  right  is  not  absolute.  His  own  right  to  his 
services  being  limited  and  qualified  he  can  convey  only  a  limited  and 
qualified  right.    Barnes  v.  BameSf  572. 

2.  One  qualification  of  this  right  is,  that  it  dies  with  the  death  of  the 
father.  The  son  being  emancipated  by  the  death  of  the  father,  his 
obligation  to  perform  the  contract  made  for  him  by  the  father  Is  at  an 
end;  certainly  after  he  has  arrived  at  years  of  discretion.    lb, 

3.  A  father  made  an  agreement  with  B  that  his  son,  then  four  months 
old,  should  live  with  and  serve  him  till  he  was  twenty-one  years  old, 
and  that  B  during  that  time  should  provide  him  with  food,  clothing 
and  schooling  as  if  he  were  his  own  child.  The  boy's  mother  was  then 
dead  and  his  father  died  four  years  later.  When  the  boy  was  nineteen 
years  of  age  he  made  an  agreement  with  B  that  the  latter  should  relin- 
quish his  Hghts  under  the  contract  with  the  father,  and  should  be 
released  from  the  duty  of  further  supporting  him,  and  that  he  would 
thereafter  pay  B  three  dollars  a  week  for  his  board  while  he  remained 
with  him.  Held — 1.  That  this  agreement  was  a  repudiation  by  the 
minor  of  the  contract  made  between  the  father  and  B. — 2.  That  the 
board  furnished  the  minor  by  B  being  a  necessary,  he  could  recover 
reasonable  compensation  for  it.    lb, 

INTOXICATING  LIQUOES. 

1.  A  person  licensed  by  the  county  commissioners  to  sell  intoxicating 
liquors  in  a  certain  town,  gave  a  bond  to  the  treasurer  of  the  town  with 
sureties,  as  required  by  law,  in  the  sum  of  $1,000,  the  condition  of 
which  was  that  if  he  *'  should  duly  observe  all  laws  relating  to  Intoxi- 
cating liquors"  it  should  be  void.  Held — 1.  That  the  keeping  open  a 
place  on  Sunday  where  intoxicating  liquors  were  exposed  for  sale  was  a 
breach  of  the  bond,  although  the  act  was  forbidden  by  a  statute  with 
regard  to  Sunday  and  not  by  that  relating  to  intoxicating  liquors. 
2.  That  it  was  not  necessary  that  the  bond  should  provide  in  terms 
that  its  amount  was  to  be  forfeited  upon  a  breach,  that  being  necessarily 
implied.  3.  That  it  was  not  necessary  that  the  act  constituting  a 
breach  of  the  bond  should  be  merely  an  abuse  of  a  privilege  granted  by 
the  license.  4.  That  it  was  not  necessary  that  the  plaintiff  ^ouM  have 
sustained  any  damage  by  reason  of  the  breach  of  the  bond.  5.  That 
the  $1,000  was  the  measure  of  damages.    Quiwtard  v.  Coreorany  84. 

2.  A  count  in  an  information  for  selling  intoxicating  liquors  coBtrary  to 
law,  that  cliarges  the  defendant  with  "selling  and  exchanging*'  such 
liquors,  is  not  bad  for  duplicity.     State  v.  Teahan,  92. 

8.  A  count  charging  the  keeping  of  '^  intoxicating  liquors"  with  intent  to 

sell  contrary  to  law,  is  not  bad  for  uncertainty  in  not  stating  the  kind 

and  quantity  of  the  liquors  more  definitely.    lb, 
4.  The  jury  having  found  the  defendant  guilty  on  both  coimts,  the  court 

imposed  a  separate  fine  on  each  count.    Held  to  be  no  error.    lb, 
6.  The  purchaser  of  liquor  knowing  it  to  be  sold  contrary  to  law  is  not  to 

be  regarded  as  aiding  and  abetting  the  crime  and  is  not  therefore  dim- 
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Inating  himself  in  testifying  to  snch  saie,  and  his  testimony  is  not  to  be 
regarded  as  that  of  an  accomplice.    lb, 

6.  The  statute  (Gen.  Statutes,  p.  645,  sec  3,)  which  provides  that  "every 
person  who  shall  assist,  abet,  counsel,  cause,  hire  or  command  another 
to  c<immit  any  offence,  may  be  prosecuted  and  punished  as  if  he  were 
the  princiiAl  oflPender,"  does  not  apply  to  the  case  of  the  purchaser  of 
liquor  sold  contrary  to  law.    lb, 

7.  A  written  return  made  by  the  defendant  to  the  United  States  internal 
revenue  collector,  declaring  an  intention  to  carry  on  the  business  of  a 
retail  liquor  dealer  for  the  ensuing  year,  with  the  payment  of  a  tax 
thereon,  is  admissible  on  a  trial  for  selling  liquor  ccmtrary  to  law  within 
that  time,  for  the  purpose  of  showing  an  intention  to  sell,  both  under 
a  count  for  an  actual  sale  and  under  one  for  keeping  liquors  with  intent 
to  sell.    lb, 

8.  Proof  of  a  sale  of  intoxicating  liquors  will  support  a  conviction  for 
keeping  the  same  liquors  with  intent  to  sell,  where  it  satisfies  the  jury 
of  such  keeping  and  intent.    lb, 

9;  Licenses  granted  for  the  sale  of  intoxicating  liquors,  upon  fees  paid 
therefor,  are  not  a  contract  between  the  st^te  and  the  persons  licensed, 
and  are  not  property  in  any  constitutional  sense.  La  Croix  v.  County 
Commi89ioner8f  321. 

10.  They  form  a  part  of  the  internal  police  system  of  the  state,  are  granted 
in  the  exercise  of  the  police  power  of  the  state,  and  may  at  any  time 
be  revoked  by  legislative  authority.    lb, 

11.  The  commissioners  could  take  cognizance  of  an  application  for  the 
revocation  of  a  license  on  the  ground  of  a  violation  of  law  by  the 
licensee,  while  a  criminal  prosecution  was  pending  against  the  licensee 
for  the  same  violation  of  the  law.    lb, 

12.  Under  the  statute  (Gen.  SUtutes,  p.  522,  sec  60,)  which  forbids  the 
keeping  open  on  Sunday  of  any  place  in  which  it  is  reputed  that  intoxi- 
cating liquors  are  kept  for  sale,  an  entire  hotel  may  come  within  the 
statute  as  having  such  a  reputation,  although  liquor  may  not  have  been 
sold  in  every  room  in  it.    State  v.  By  an,  411. 

13.  Whether  the  reputation  applies  to  the  whole  hotel  or  to  a  certain  part 
of  it  is  wholly  a  question  of  fact  for  the  jury.    lb, 

14.  If  it  applies  to  the  whole  house,  the  occupant  may  yet  keep  it  open  on 
Sundays  for  the  admission  of  boarders  and  travellers.    lb. 

15.  Under  the  statute  (G^en.  Statutes,  p.  520,  sec  43,)  which  makes  it  an 
offense  to  keep  a  place  in  which  it  is  reputed  that  intoxicating  liquors 
are  kept  for  sale,  such  reputation  is  not  conclusive  evidence  of  the 
guilt  of  the  accused,  but  he  may  show  by  proper  evidence  that  he  did 
not  in  fact  keep  liquors  for  sale,  and  that  the  reputation  is  not  well 
founded.     State  v.  Moriarty,  415. 

16.  The  statute  in  one  section  forbids  the  keeping  of  intoxicating  liquors 
for  sale,  and  in  another  the  keeping  a  place  in  which  it  is  reputed  that 
intoxicating  liquors  are  kept  for  sale.  These  two  offenses  are  so  far 
distinct  that  an  acquittal  of  the  former  is  not  a  bar  to  a  conviction  of 
the  latter,  although  the  times  at  which  the  offenses  are  charged  to  have 
been  committed  are  the  same.    lb, 

17.  In  a  prosecution  for  the  former  offense  the  whole  burden  of  uproot  is 
on  the  state,  while  in  one  for  the  latter  the  burden  of  proof,  after  repu- 
tation is  shown,  is  shifted  upon  the  accused.    An  acquittal  in  the 
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former  case  may  result  from  an  insnfficiency  of  proof  on  the  part  of 
the  state,  while  upon  the  same  facts  a  conviction  in  the  latter  case  may 
result  from  an  insufficiency  of  proof  on  the  part  of  the  accused.    lb, 

18.  Where  the  accused  had  kept  the  same  place  continuously  for  a  year, 
and  was  charged  with  keeping  a  place  in  which  it  was  reputed  that 
intoxicating  liquors  were  kept  for  sale  on  a  certain  day,  it  was  held 
that  evidence  was  admissible  that  liquors  were  actually  kept  by  him 
exposed  for  sale  at  a  time  three  months  later,  but  within  his  continued 
occupancy  of  the  place.    lb, 

19.  Such  evidence  would  be  of  constantly  diminishing  weight  with  the 
lapse  of  time,  but  would  be  admissible,  under  instructions  of  the  court 
as  to  the  considerations  affecting  its  weight.    lb. 

20.  It  being  a  question  of  the  intent  with  which  the  liquors  were  kept, 
,        and  intent  being  generally  a  piatter  of  continuance,  the  existence  of 

the  intent  at  the  former  time  might  be  inferred,  more  or  less  strongly, 
from  its  existence  later.    lb. 
See  also  County  Commissioners,  1,  2;  Search  Warrant,  1  to  4- 
mSOLVENT  ACT. 

1.  The  fifth  section  of  the  insolvent  act  (Gen.  Statutes,  p.  379,)  provides 
that  **when  a  writ  of  attachment  shall  have  been  issued  upon  a 
claim  founded  on  contract  of  one  hundred  dollars  or  more,  upon 
which  writ  shall  have  been  indorsed  the  affidavit  of  the  plaintiff  or 
his  attorney  that  he  believes  such  claim  to  be  justly  due,  if  the  officer 
serving  the  same,  after  making  demand  of  all  such  debtors  as  are  found 
within  his  precincts,  cannot  find  sufficient  property  to  satisfy  such 
attachment,  *  *  the  plaintiff  may  petition  the  court  of  probate  for 
the  appointment  of  a  trustee  to  take  possession  of  the  property  of  such 
defendant  for  the  benefit  of  his  creditors."  Held  that  the  officer  serv- 
ing the  writ  was  bound  to  attach  real  estate,  if  he  could  find  sufficient 
to  satisfy  the  claim.    Rawest  8  Appeal  from  Probate^  317. 

2.  Also  that  it  made  no  difference  If  the  real  estate  was  incumbered,  so 
long  as  the  equity  of  redemption  was  of  sufficient  value.    lb 

INSURANCE  COMPANY. 
1.  The  charter  of  a  life  insurance  company  authorized  the  trustees  of  the 
company  at  any  time  at  their  discretion  to  establish  a  guaranty  capital, 
not  to  exceed  $100,000,  to  be  paid  in  cash,  notes,  or  approved  securi- 
ties, to  be  applied,  if  necessary,  to  the  payment  of  its  debts;  if  not 
used,  to  be  returned,  and  If  used,  to  be  refunded  with  interest  from 
its  first  surplus  receipts.  The  company  was  afterwards  declared  by  the 
insurance  commissioner  to  be  insolvent  to  the  extent  of  $48,000,  and 
forbidden  to  issue  policies  unless  the  deficiency  was  made  good.  The 
trustees  thereupon  procured  from  the  stockholders  a  subscription  of 
$75,000  as  a  guarantee  fund  under  the  charter,  the  subscription  pro- 
viding that  the  subscribers  should  severally  transfer  to  the  company 
approved  securities  to  the  amount  of  their  subscriptions,  the  income 
from  them  to  be  paid  to  the  "owners  thereof; "  the  company  to  pay 
six  per  cent,  for  the  use  of  the  securities,  which  were  to  be  used  only 
when  the  resources  of  the  company  were  exhausted,  and  if  not  used  to 
be  returned  at  the  end  of  three  years;  a  receipt  being  given  to  each 
subscriber  for  the  securities  as  "payment"  of  his  subscription.  The 
insurance  commissioner  accepted  this  guarantee  fund  as  suppl3ring  the 
deficiency  in  the  capital  and  allowed  the  company  to  go  on.    B  sub- 
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scribed  $10,000  to  the  fund  and  transferred  to  the  company  railroad 
stock  to  that  amonnt.  He  afterwards  died,  and  at  the  end  of  the  three 
years  the  stock  was  re-transferred  by  the  company  to  his  executors,  and 
by  them  afterwards  dis);ributed  as  a  part  of  his  estate  under  an  order  of 
the  probate  court.  The  insurance  company  was  subsequently  judicially 
declared  insolvent,  and  went  into  the  hands  of  a  receiver,  who  made 
demand  on  the  executor  for  the  sum  of  $10,000,  and  also  for  the  securi- 
ties. Held — 1.  That  B*s  obligation  was  for  the  payment  of  his  sub- 
scription in  money,  and  was  to  be  regarded  as  secured  only,  and  not 
paid,  by  the  transfer  of  the  stock.  2.  That  the  right  of  action  did  not 
accrue  when  the  stock  was  transferred  by  the  company  to  the  execu- 
tors, but  when  demand  was  made  on  the  executors  by  the  receiver  for 
the  payment  of  the  subscription.  Russell  v.  Bristol,  221. 
2.  Several  insurance  companies  combined  to  defend  against  a  claim  for  a 
loss  by  fire,  agreeing  that  each  should  pay  such  proportion  of  the  ex- 
pense as  the  amount  of  its  ii^urance  bore  to  the  whole  amount  of 
insurance,  and  appointing  a  committee  to  manage  the  defence  with 
full  power  to  incur  all  necessary  expense.  The  plaintiff,  one  of  the 
companies,  was  afterwards  sued  by  a  person  employed  by  the  com- 
mittee, for  his  services  in  the  matter;  it  did  not  plead  in  abatement  the 
non-joinder  of  the  other  companies,  but  the  fact  that  the  suit  was 
brought  was  known  to  the  present  defendant,  one  of  the  companies, 
which  did  not  request  that  such  a  plea  be  iiled;  and  judgment  was 
recovered  against  the  plaintiff  for  the  whole  amount  of  the  claim,  be- 
sides which  it  was  subjected  to  considerable  expense  and  cost  in  the 
suit.  The  present  defendant  had  objected  to  the  claim  made  in  that 
suit  as  unreasonable  in  amount  and  the  present  plaintiff  defended 
against  it  on  that  groimd,  but  it  was  admitted  in  the  present  suit  to 
have  been  reasonable.  The  plaintiff  afterwards  brought  a  suit  for  con- 
tribution against  the  present  defendant,  which  was  the  only  company 
within  the  jurisdiction  of  the  court,  and  the  policy  of  which  was  of 
the  same  amount  with  the  plaintiff's.  At  this  time  several  of  the  com- 
panies had  become  insolvent  or  were  dissolved  and  were  without  assets. 
The  plaintiff  had  collected  a  portion  of  the  amount  from  some  of  the 
other  companies.  Held — 1.  That  by  the  agreement  the  signers  sub- 
jected themselves  to  a  joint  liability  to  all  persons  rendering  service  to 
their  agent,  the  committee.  2.  That  the  provision  that  each  company 
should  contribute  in  proportion  to  the  amount  of  its  insurance,  operated 
only  as  a  rule  of  apportionment  among  themselves,  and  did  not  affect 
an  outside  creditor.  3.  That  although  the  plaintiff  when  sued  might 
have  pleaded  in  abatement  the  non-joinder  of  the  other  companies.  It 
was  not  bound  to  do  so  as  against  this  defendant,  without  its  request. 
It  having  knowledge  of  the  suit  4.  That  the  companies  that  were 
insolvent  were  to  be  laid  out  of  the  case  in  determining  the  amount 
that  the  other  companies  were  bound  to  contribute  to  the  plaintiff. 
5.  That  the  defendant,  being  the  only  company  within  the  jurisdiction 
of  the  court,  might  be  sued  alone  for  contribution,  and,  its  policy 
being  of  the  same  amount  with  the  plaintiff's,  was  liable  In  the  suit  for 
half  the  amount  remaining  unpaid.  6.  That  the  defendant  was  also 
liable  to  pay  an  equal  share  of  the  expense  and  cost  to  which  the  plain- 
tiff was  subjected  In  the  suit  of  the  creditor,  the  defendant  objecting 
to  the  creditor's  claim  as  unreasonable  in  amount,  and  It  being  proper 


Digitized  by  VjOOQIC 


638  IND£X. 

In  the  eireomstances  that  the  pUintifT  should  not  pay  it  until  It  had 
heen  judicially  investigated.  7.  That  it  was  not  neoeesary  that  the 
defendant  should  he  judiciaUy  ccmduded  hy  that  judgment,  sinoo,  the 
claim  being  now  admitted  to  be  reasonable  in  amount,  the  defendant 
would  have  been  holdon  if  the  plaintiff  had  paid  it  without  a  suit. 
8.  That  the  plaintiff  and  defendant  were  entitled  to  contribution  from 
the  other  companies  for  what  they  had  paid  beyond  their  shares.  8e- 
curUy  Ins,  Co.  v.  8L  Paul  Ins,  Co.,  288. 
8.  A  policy  of  insurance  on  property  mortgaged  to  a  savings  bank  was, 
by  a  memorandum  on  the  policy,  made  payable  to  the  savings  buik 
to  the  amount  of  its  mortgage.  A  coUatersJ  agreement  was  also  made 
by  the  insurance  company  with  the  savings  bank,  that  all  policies 
which  had  been  or  might  be  issued  by  the  insurance  company  and 
assigned  or  made  payable  to  the  savings  bank,  should  not,  as  to  the 
interest  of  the  latter,  be  invalidated  by  any  act  or  n^ect  of  the  mort- 
gagor or  owner,  that  the  savings  luuik  should  pay  for  any  increase  of 
hazard,  and  that  on  payment  being  made  to  the  savings  bank  the  insur- 
ance company  should  be  entitled  to  all  the  securities  held  by  the  savings 
bank.  Both  the  policy  and  the  agreement  were  under  seaL  The 
premium,  constituting  the  consideration  of  the  policy,  was  paid  by  the 
insured.  Held — 1.  That  the  savings  bank,  not  being  a  party  to  the 
policy,  could  not  sue  upon  it  alone,  even  though  the  promise  was  made 
for  its  benefit.  2.  That  the  two  instruments  together  constituted  a 
contract  between  the  insurance  company  and  the  savings  bank,  by 
which  the  latter  became  privy  to  the  promise  of  the  insurance  company 
contained  in  the  policy,  to  pay  the  loss  to  it;  and  that  a  suit  at  law 
could  be  maintained  by  the  savings  bank  in  its  own  name  on  that 
promise.    Meriden  Savings  Bank  v.  Home  Ins,  Co.,  390. 

4.  If  the  savings  bank  had  sued  in  the  name  of  the  mortgagor,  the  suit 
would  have  had  to  be  brought  on  the  policy  idone;  in  whi<^  case  there 
would  have  been  a  difficulty  in  its  availing  itself  of  the  agreement  of 
the  insurance  company  that  the  acts  of.  the  mortgagor  should  not 
invalidate  the  policy.    lb. 

5.  It  would  be  no  objection  that,  if  the  savings  bank  could  sue  in  its  own 
name  upon  the  contract  in  connection  with  the  policy,  the  insurance 
company  might  be  subjected  to  two  suits  for  the  same  loss.  The  com- 
pany had  voluntarily  placed  itself  in  this  position  by  making  two  con- 
tracts with  two  different  parties  relative  to  the  same  subject  matter.  lb. 

0.  A  policy  of  insurance  upon  a  dwelling-house  contained  a  provision 
that  "  if  the  dwelling-house  hereby  insured  shall  cease  to  be  occupied 
as  such,  then  this  policy  shall  cease  and  be  of  no  more  effect."  The 
house  was  described  in  the  application  as  occupied  by  a  tenant,  and 
was  so  occupied  at  the  time  of  the  insurance.  The  tenant  left  the 
house,  taking  with  him  all  his  furniture,  about  six  o'clock  on  a  certain 
evening,  and  the  house  was  destroyed  by  fire  about  two  o'clock  the 
next  morning.  Held  that  the  non-occupation  avoided  the  policy. 
Bennett  v.  Agricultural  Ins.  Co.,  420. 

7.  'Hie  policy  provided  that  all  statements  in  the  application  should  be 
**  taken  to  be  warranties  on  the  part  of  the  assured."  The  application 
contained  the  following  questions  and  answers:  Q.  "How  many 
aeres  of  hmd  in  the  place?"  Ans.  << Sixty."  Q.  "What  is  the 
value  of  the  land   and  buildings?"     Asm.    "Seventeen  boadred 
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dollars."  Held,  that  the  parties  had  made  these  matters  material  and 
that  they  mnst  he  so  regarded  whether  they  related  to  the  risk  or  not; 
and  that  if  the  answers  were  not  true  in  the  sense  in  which  they  were 
taken  by  the  parties,  there  could  be  no  recovery.    lb, 

8.  A  policy  of  fire  insurance  provided  that  in  case  of  loss  the  insured 
should  produce  a  certificate  under  the  hand  and  seal  of  a  magistrate, 
stating  that  he  knew  the  character  and  circumstances  of  the  assiu^, 
had  inquired  into  the  facts,  and  believed  that  the  assured  had,  without 
fraud,  sustained  loss  on  the  property  insured,  to  the  amount  stated  in 
the  certificate.  Held  that  the  furnishing  of  such  a  certificate  was 
not  waived  by  the  insurance  company  by  its  agent  having  received  the 
proofs  of  the  loss  and  having  made  no  objection  to  them  on  the  ground 
Qi  the  omission  of  the  certificate;  it  not  appearing  that  the  agent 
was  such  for  any  suoh  purpose,  nor  that  he  did  more  than  transmit 
the  proofft  to  the  company.    Daniels  v.  Equitable  Fire  Ins.  Co,  551. 

9.  Kor  by  the  fact  that  the  company  objected  to  payment  for  the  loss  on 
*    other  grounds.    lb, 

10.  Nor  by  the  fact  that  the  proofs  had  been  in  the  hands  of  the  company 
for  two  years,  and  that  they  had  not  called  the  attention  of  the 
assured  to  the  want  of  the  certificate.    lb, 

11.  The  policy  provided  that  if  the  insured  premises  should  be  so  occupied 
or  used  as  to  increase  the  risk  without  the  assent  of  the  company,  the 
policy  should  become  void.  The  policy  allowed  the  insured  to  use 
naphtha  in  his  business,  but  with  no  fire  or  lights  in  the  building 
except  a  small  stove  in  the  office.  The  assured,  without  the  consent 
of  the  company,  placed  a  stove  in  a  room  called  the  finishing  room,  in 
which  there  was  frequently  a  large  quantity  of  inflammable  naphtha 
gas.  Held  that  this  was  an  increase  of  the  risk  which  avoided  the 
policy.    lb. 

See  also  Notes  ah d  Bills,  6,  6. 
JUDGMENT. 
1*  The  presumption  of  payment  that  exists  in  the  case  of  a  judgment 

that  has  run  twenty  years,  is  sufficient  if  not  rebutted;  but  the  fact 

that  the  judgment  has  not  been  paid  may  be  shown.   Fanton  v.  Middle- 

brooks  44 
2.  And  it  makes  no  difference  that  the  judgment  was  rendered  in  another 

state.    lb, 
8.  Nor  that  by  the  statute  of  that  state  no  action  eould  be  brought  upon 

it  unless  within  six  years  from  the  time  it  was  rendered.    lb, 
JURISDICTION. 

1.  In  a  suit  for  a  partition  or  sale  of  property  held  in  common,  the  juris- 
diction of  the  court  is  to  be  determined  by  the  value  of  the  property. 
Fowler  v.  Fovoler,  256. 

2.  Whether,  if  the  value  is  alleged  in  the  complaint,  that  would  not  deter- 
mine the  jurisdiction:  Qucere.  If  no  value  is  alleged  the  question  can 
be  raised  by  the  pleadings.    lb, 

3.  Where  in  an  action  in  the  Court  of  Common  Pleas  by  one  tenant  in 
common  against  another,  for  expenses  incurred  in  repairing  the  prop- 
erty, the  defendant  ffied  a  cross-complaint,  praying  for  a  sale  of  the 
property,  and  the  court  found,  upon  an  answer  filed  by  the  plaintiff  to 
that  effect,  that  the  property  was  of  a  value  beyond  the  jurisdiction  of 
the  courts  it  was  held  that  the  cnMs-oomplaint  should  be  dismissed.    lb. 
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JUBOB  (Misconduct  op.) 

1.  A  complaint  for  a  new  trial  will  not  be  entertained  where  the  ground 
on  which  it  is  songht  is  the  misconduct  of  a  juror,  affecting  the  ver- 
dict, although  not  discovered  by  the  party  seeking  a  new  trial  until  it 
was  too  late  to  file  a  motion  in  arrest  of  judgment.  Brown  v.  Congdon^ 
802. 

2.  A  motion  in  arrest  of  judgment  is  the  proper  and  only  remedy  in  such 
a  case.    lb. 

See  also  Vebdict,  1. 
KNOWLEDGE,  CONTINUANCE  OF  HOW  FAR  PRESUMED. 

1.  The  defendant,  as  an  attdmey-at-law,  drew  a  mortgage  of  certain  real 
estate  to  R,  which  was  executed  by  ^  in  his  presence,  he  signing  his 
name  as  a  witness  and  taking  the  acknowledgment  as  a  magistrate,  and 
fully  understanding  the  contents  of  the  doed.  Nine  years  later  the 
defendant  took  a  mortgage  from  H  to  himself  of  the  same  real  estate. 
The  first  mortgage  had  never  been  put  on  record.  Held  that  the  law 
would  not  presume  that  the  defendant,  at  the  time  he  took  his  own 
mortgage,  continued  to  have  the  knowledge  of  the  prior  mortgage 
which  he  had  nine  years  before.     Goodwin  v.  Dean,  617. 

2.  A  case  of  this  sort,  where  the  knowledge  was  merely  casual,  and  with 
nothing  to  impress  the  fact  upon  the  mind,  is  very  different  from  a  case 
where  there  is  a  duty  upon  the  party  to  remember,  or  the  notice  is 
of  a  fact  affecting  his  interests.    lb, 

LESSOR  AND  LESSEE. 
Certain  premises  were  leased  in  writing  to  D  for  one  year  with  the  priv- 
ilege of  five,  the  lease  not  being  recorded.  D  elected  to  occupy  for  t'v^ 
years.  During  the  second  year  the  plaintiff  purchased  the  premises, 
and  repeatedly  afterwards  accepted  from  D  the  rent  provided  for  by  the 
lease.  Li  a  suit  brought  by  the  plaintiff  before  the  expiration  of  the 
term  for  the  possession  of  the  premises,  it  was  held  that  evidence  was 
admissible  against  the  plaintiff  that  he  knew  of  the  existentie  of  the 
written  lease  and  of  its  terms.     WhiUemore  v.  Smithy  376. 

LIEN  (BUILDERS'). 
See  Builders*  Liex. 

LIMITATIONS  (STATUTE  OF). 
The  statute  of  limitations  bars  a  suit  upon  a  promissory  note  unless 
brought  within  six  years.  Another  statute  requires  that  a  suit  be 
brought  by  a  creator  of  a  solvent  estate  within  four  months  after  a 
refusal  of  payment  by  the  executor  or  administrator.  A  note  was  pre- 
sented to  the  executors  of  a  deceased  person,  the  estate  being  solvent, 
within  six  months  limited  by  the  probate  court  for  the  presentation  of 
claims,  and  on  refusal  of  payment  by  the  executors  suit  was  brought 
against  them  upon  it  within  four  months  after  such  refusal.  At  this 
time  more  than  six  years  had  elapsed  since  the  right  of  action  first 
accrued.  Held  that  the  suit  was  not  barred.  ContinentaZ  Life  Ins, 
Co,  V.  Barber,  568. 

MASTER  AND  SERVANT. 

1.  A  master  is  bound  to  provide  for  his  servant  a  reasonably  safe  place 
for  his  work  and  reasonably  safe  appliances.  WiUon  v.  WiUhnanUc 
Linen  Co,,  438. 

2.  Where,  instead  of  attending  x>ersonally  to  it  he  employs  another,  who 
does  it  negligently,  so  that  the  servant  receives  an  Injury  by  reason  of 
the  negligence,  the  master  is  equally  liable.    Jb. 
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S.  The  general  role  that  a  senrant  can  not  recover  for  an  injury  caused 
by  the  negligence  of  a  fellow-servant  has  no  application  to  such  a 
case.    lb. 

4.  While  it  is  the  duty  of  a  servant  to  use  ordinary  care  in  noticing  the 
condition  of  machinery  at  which  he  is  working,  yet  he  cannot  be 
expected  to  notice  latent  defects  or  any  that  are  not  obvious  to  one  not 
an  expert  in  machinery.    lb. 

5.  If  a  servant  has  been  guilty  of  negligence  in  such  a  matter,  yet  it 
must  be  negligence  essentially  contributing  to  the  injury.    lb, 

6.  A  manufacturing  corporation  employed  a  superintendent  who  had 
charge  of  all  its  machinery  and  works  in  several  mills.  Under  him 
and  appointed  by  him  were  overseers  of  the  several  rooms,  whose  duty 
it  was  to  keep  watch  of  the  machinery  and  oversee  the  work  in  their 
respective  rooms.  These  overseers  appointed  "second-hands"  whose 
duty  it  was  to  act  as  overseers  of  the  rooms  in  their  absence.  There 
was  also  an  overseer  of  repairs,  whose  duty  it  was  to  make  repairs  on 
notice  from  the  superintendent  or  overseer  of  a  room  that  repairs  were 
needed.  Some  new  machinery  having  been  procured  the  person  setting 
it  up  notified  the  sux>erintendent  that  collars  were  needed  on  certain 
counter-shafts  before  they  were  used,  and  the  superintendent  notified 
the  overseer  of  repairs  to  put  them  on,  but  through  negligence  he  failed 
to  do  so,  and  by  reason  of  the  want  of  a  collar  a  counter-6haft  fell  and 
injured  the  plaintiff,  an  employee  in  the  room.  Held  that  the  negli- 
gence was  that  of  the  corporation  and  that  it  was  liable  for  the 
Injury.    lb, 

7.  And  held  to  make  no  difference  that  the  plaintiff  was  not  using  the 
machine  as  an  operative  at  the  time  of  the  injury,  but  was  assisting 
the  overseer  of  the  room  by  his  direction  in  setting  up  the  counter- 
shaft preparatory  to  its  being  used  by  the  operatives,    i^. 

MARRIED  WOMAN. 

See  MoRTOAOE,  2;  Railboad  Company,  8. 
MORTGAGE. 

1.  A  mortgage  Is  not  a  **  conveyance  "  under  the  statute  against  selling 
pretended  titles.    Harral  v.  Leverty,  46. 

2.  Certain  lands  with  buildings  thereon  were  purchased  by  H,  and  a 
conveyance  of  the  same  made  at  his  request  by  the  purchaser  to  his 
wife  for  her  sole  use.  H  gave  his  notes  on  time  for  the  price,  and 
signed  a  written  agreement,  to  which  his  wife  was  not  a  party,  to  make 
with  her  a  mortgage  back  of  the  property  after  a  prior  mortgage  to  a 
Savings  bank  had  been  increased  sufficiently  to  raise  money  to  repair 
the  buildings.  Afterwards  a  new  note  and  mortgage  were  executed  by 
H  and  his  wife  to  the  savings  bank  for  an  increased  amount,  the  old 
note  and  mortgage  being  settled  in  the  transaction.  Th^  wife  then 
refused  to  give  the  second  mortgage  in  accordance  with  her  husband's 
agreement  She  had  accepted  the  deed  when  it  was  given,  but  it  did 
not  appear  that  she  knew  of  the  agreement  to  make  the  mortgage.  In 
a  suit  to  compel  her  to  execute  the  mortgage,  it  was  held — 1.  That  am 
the  wife  had  parted  with  nothing  the  property  was  not  to  be  protecte.l 
in  her  hands  under  those  principles  which  ordinarily  protect  the  prop- 
erty of  married  women.  2.  That  the  fact  that  she  had  signed  the  note 
and  mortgage  to  the  savings  bank  did  not  affect  the  case.  3.  Nor  the 
fact  that  she  did  not  know  of  the  agreement  to  give  the  mortgage  when 
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she  accepted  the  deed.  When  it  came  to  her  knowledge  she  coidd 
have  surrendered  the  property  and  have  heen  in  no  worse  condition 
than  before  the  deed  was  given;  and  this  she  was  bound  to  do  or  else 
perform  the  agreement  which  was  a  material  part  of  the  consideration 
for  the  deed.  4.  That  the  transaction  created  an  equitable  mortgage 
which  the  court  would  establi^  by  its  decree.  HcUl  v.  HaUy  104. 
8.  The  statute  (General  Statutes,  p.  855,  sec  22,)  provides  that  ^'the  exe- 
cutor or  administrator  of  any  deceased  mortagee,  or  any  guardian  or 
conservator  whpse  ward  is  a  mortgagee,  may,  on  the  payment,  satis- 
faction or  sale  of  the  mortgage  debt,  release  the  legal  title  to  the  mort- 
gagor or  party  entitled  thereto."  Held  not  necessary  that  the  release 
be  of  the  whole  mortgaged  property  on  payment  of  the  whole  debt, 
but  that  a  part  might  be  released  on  payment  of  a  part  of  the  debt. 
TreadioeU  v.  Brooks^  262. 

4.  While  a  suit  for  the  foreclosure  of  a  mortgage  was  pending  the  parties 
made  a  settlement  under  which  the  mortgagor  was  to  pay  the  costs  of 
the  suit  and  the  interest  due  within  thirty  days  and  at  once  to  give  the 
mortgagee  a  quitclaim  deed  of  the  mortgaged  premises;  the  mort- 
gagee to  withdraw  the  suit  and  lease  the  premises  to  the  mortgagor  for 
a  sum  equal  to  the  interest  of  the  debt  and  to  re^convey  to  him  at  any 
time  within  six  months  on  his  payment  of  the  debt;  which  quitclaim 
deed  and  release  were  given  according  to  the  agreement.  A  tender  of 
the  amount  of  the  debt  was  made  after  the  expiration  of  the  six  months. 
Held — 1.  That  a  specific  performance  could  not  be  decreed,  because 
the  money  was  not  tendered  within  the  six  months.— 2.  That  the  trans- 
action did  not  constitute  in  equity  a  new  mortgage,  it  being  clear  upon 
the  facts  that  the  parties  intended  only  a  right  on  the  part  of  the  debtor 
to  a  re-conveyance  upon  a  payment  of  the  debt  within  the  six  months. 
Phipp8  V.  MunsoUf  2^7. 

5.  The  act  of  1878  (Session  Laws  of  1878,  ch.  129,  sec  2,)  provides  that 
upon  a  foreclosure  the  court  shall,  upon  the  motion  of  either  party, 
appoint  three  appraisers,  who  shall,  on  the  foreclosure  taidng  effect, 
i^praise  and  report  to  the  court  the  value  of  the  mortgaged  property, 
which  appraisal  shall  be  conclusive  upon  the  parties  as  to  the  value; 
and  that  in  any  later  suit  upon  the  mortgage  debt  the  creditor  shall 
recover  only  the  difference  between  the  value  of  the  property  as  thus 
fixed,  and  the  amount  of  his  claim.  Held  that,  imder  this  statute,  it 
was  proper  for  the  appraisers  to  report  the  whole  value  of  the  mort- 
gaged property  without  reference  to  prior  mortgages  upon  it,  leaving 
the  fact  and  amount  of  such  prior  incumbrances  to  be  showTi  in  any 
later  suit  upon  the  mortgage  debt.    8i88on  v.  Tuhba,  292. 

d.  Where  A  has  a  mortgage  on  two  pieces  of  land  and  B  acquires  a  later 
title  to  one  of  them,  B  cannot  redeem  his  piece  by  paying  A  a  propor- 
tionate share  of  the  mortgage  debt,  but  must  pay  the  whole,  and  stand- 
ing on  that  mortgage  foreclose  the  mortgagor's  interest  in  the  other 
piece;  the  mortgage  debt  in  that  case  being  apportioned  between  him- 
self as  owner  of  the  equity  in  one  piece  and  the  mortgagor  as  owning 
that  in  the  other.    Andreas  v.  Hubbard,  851. 

7.  And  the  same  rule  applies  even  though  A,  the  mortgagee  of  the  two 
pieces,  has  himself  acquired  the  equity  of  redemption  in  the  other 
piece.    lb, 

8.  Where  however  A,  as  mortgagee  oi  the  two  pieces,  ask  for  or  consents 
to  an  apportionment,  a  court  of  equity  will  make  it.    lb. 
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0.  And  where  A,  having  acquired  the  eqnity  of  redemption  in  the  other 
piece,  asks  for  a  foreclosure  only  of  the  piece  of  which  B  holds  the 
equity,  he  will  be  considered  as  assenting  to  an  apportionment  of  the 
mortgage  debt.  lb. 
16.  The  rule  of  apportionment  in  such  cases  is  to  appply  the  security  to 
the  debt  according  to  its  proportionate  value.  That  is,  as  the  value  of 
the  whole  security  is  to  the  value  of  the  xMutlcular  part,  so  is  the 
amount  of  the  whole  mortgage  debt  to  the  amount  which  is  to  be  paid 
on  redeeming  that  part.    lb, 

11.  Where  A  holds  a  mortgage  on  two  pieces  of  land  and  B  a  later  mort- 
gage on  the  second  piece  and  also  on  a  third  piece,  and  the  first  and 
second  pieces  are  more  than  enough  to  satisfy  the  first  mortgage  debt, 
but  the  second  and  third  pieces,  with  the  second  encumbered,  are  in- 
sufficient to  satisfy  the  second  mortgage,  it  is  a  rule  of  equity  that  the 
first  piece  shall  be  first  applied  upon  its  mortgage  debt,  so  as  to  leave  as 
much  as  possible  of  the  second  piece  for  the  benefit  of  B*8  mort- 
gage.   P>. 

12.  This  rule  is  one  of  easy  application  where,  as  in  many  of  the  states, 
the  mortgaged  property  is  sold  by  order  of  the  court  and  the  proceeds 
applied;  but  in  this  state,  where  the  property  itself  is  taken  for  the 
debt,  the  same  principle  is  recognized.    lb. 

13.  Where  B  holds  a  second  mortgage  of  one  piece  of  land,  previously 
mortgaged  with  others  to  A,  and  also  of  other  lands  not  covered  by 
A^8  mortgage,  but  complicated  with  still  other  lands  by  reason  of  other 
later  mortgages  of  those  lands  to  other  parties,  which  later  mortgages 
give  the  holders  of  them  by  reason  of  their  inadequacy  a  standing  in 
equity  for  asking  to  be  allowed  to  redeem  ^'s  mortgage,  A  is  not 
bound,  in  seeking  a  foreclosure  of  his  mortgage,  to  make  these  other 
mortgagees  defendants.    lb. 

14.  The  right  of  these  parties  to  redeem  A^s  mortgage  would  not  appear 
of  record  and  would  depend  entirely  on  the  fact  of  their  security  being 
insufficient — a  fact  wholly  extraneous,  and  of  which  A  could  not  be 
supposed  to  have  any  knowledge.    P>. 

16.  Their  duty,  if  they  wished  to  get  the  benefit  of  the  property  mort- 
gaged to  A,  would  be  to  bring  a  suit  for  redemption,  or  at  least  to  give 
notice  to  A  that  they  claimed  a  right  to  redeem.    lb. 

16.  Their  right  to  go  into  a  court  of  equity  and  obtain  a  decree  for  redemp- 
tion, would  not  be  of  itself  an  existhigand  recognized  equity,  but  would 
be  a  mere  equitable  relation  to  the  property,  and  their"  equity  would  be 
established  by  and  depend  upon  the  decree  of  the  court.    lb. 

17.  And  the  equity  thus  decreed  would  take  effect  subject  to  all  rights 
existing  at  the  time  the  suit  was  brought.    lb. 

18.  Where  a  mortgagee  has  foreclosed  a  mortgage  and  his  title  has  become 
absolute,  the  fact  that  the  value  of  the  mortgaged  property  is  greater 
than  the  mortgage  debt,  constitutes  no  ground  of  equitable  claim  on 
the  part  of  persons  interested  who  were  made  parties  to  the  suit.    lb. 

19.  And  a  party  who,  if  he  had  gone  seasonably  into  a  court  of  equity 
could  have  had  a  right  of  redemption  decreed  in  his  favor,  but  who 
failed  to  do  so,  and  neglected  to  give  notice  to  the  mortgagee  of  his 
claim  of  a  right  to  redeem,  and  who  had  therefore  at  the  time  of  the 
foreclosure  no  such  known  relation  to  the  property  as  made  it  the  duty 
of  the  mortgagee  to  make  him  a  party,  is  not  entitled  to  equitable  aid 
on  the  ground  of  such  excess  of  value.    lb. 
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20.  The  delivery  of  an  endorsed  note  as  collateral  security  does  not  dlTest 
the  party  delivering  it  of  his  equitable  interest  in  the  note,  and  he  may 
properly  bring  a  suit  for  the  foreclosure  of  a  mortgage  given  to  secure 
it.  A  court  of  equity  would  not  dismiss  such  a  suit,  but  would  require 
the  party  holding  the  note  to  be  brought  in  as  a  party  before  passing  a 
decree.    Hopson  v.  ^tna  Axle  A  Spring  Co,y  697. 

21.  And  where,  during  tiie  pendency  of  a  suit  so  brought,  the  note  was 
returned  to  the  plaintiff,  there  was  no  longer  any  reason  for  making 
the  former  holder  of  it  a  party.     lb. 

See  also  Railroad  Compaky,  8. 
MOTION  IN  ARREST  OF  JUDGMENT. 

See  JuROB,  MiscoimircT  of. 
MURDER. 
The  statute  (Gen.  Statutes,  p.  498,  sec.  1,)  divides  the  crime  of  murder 
into  murder  in  the  first  and  second  degrees,  and  provides  that  in  all 
indictments  for  murder  ''the  degree  of  the  crime  charged  shall  l^ 
alleged."    Held  not  necessary  that  the  indictment  should  set  out  the 
facts  constituting  the  crime  murder  in  the  first  degree  as  distinguished 
from  that  in  the  second  degree,  but  that  it  is  sufficient  if,  after  stating 
the  crime  in  the  ordinary  common  law  form,  an  averment  be  added 
that  the  prisoner  did  thereby  commit  murder  in  the  first  degree.    Smith 
V.  The  StatCy  198. 
NEGLIGENCE. 

1.  The  plaintiffs  in  their  declaration  alleged  the  loss  of  a  cargo  of  grain 
by  the  sinking  of  a  canal  boat  towed  by  the  defendants,  and  alleged  that 
the  negligence  of  the  defendants  caused  the  loss.  The  defendants  de- 
murred, the  demurrer  was  overruled,  and  the  case  was  heard  in  dam- 
ages. On  this  hearing  no  evidence  was  offered  by  either  party  as  to 
the  negligence  of  the  defendants  or  the  absence  of  it.  The  court  found 
the  actual  damage  to  be  $5000,  but  awarded  only  nominal  damages. 
This  court  reversed  the  judgment  on  the  ground  that  the  burden  of 
proof  with  regard  to  negligence  rested  on  the  defendants,  and  that  in 
the  absence  of  all  proof  they  were  to  be  considered  guilty  of  negligence. 
The  case  went  back  to  the  lower  court,  when  the  defendants  moved  to 
be  allowed  to  plead  the  general  issue  and  have  the  case  tried  again 
upon  the  facts.  Held  that,  the  actual  damage  having  been  found  and 
upon  a  trial  in  which  no  exception  had  been  taken,  the  defendants 
were  not  entitled  to  plead  anew  and  have  a  further  hearing  upon  the 
facts,  but  that  it  was  the  duty  of  the  lower  coi^-t  to  render  judgment 
against  the  defendants  for  the  $5000.  Crane  v.  Eastern  Tran9po*'ta' 
Hon  Liney  841. 

2.  The  finding  as  to  the  loss  of  the  cargo  was  only  that  ''  while  at  P 
during  the  night  the  canal  boat  sank  and  the  entire  cargo  was  lost.'' 
Held  that,  although  this  was  not  a  finding  that  the  loss  was  caused  by 
the  negligence  of  the  defendants,  yet  that  that  fact  was  sufficiently 
established  by  the  averment  of  the  declaration  that  the  loss  occurred 
through  their  negligence,  and  the  admission  of  the  truth  of  this 
averment  by  the  demurrer.    16. 

.8.  The  finding  of  the  court  below  contained  the  following  paragraph: 
"  The  plaintiffs  offered  no  evidence  to  prove  negligence  on  the  part  of 
the  defendants,  and  so  the  court  does  not  find  the  defendants  guilty  of 
negligence.    The  defendants  offered  no  evidence.'*    Held  not  to  be  a 
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finding  that  there  was  no  negligence  on  the  part  of  the  defendants,  but 
only  a  statement  that  nothing  was  f onnd  on  the  subject.    lb, 
^  also  Mastkb  and  Sebyant,  2,  5,  6;  Railroad  Company,  6,  7,  8, 
9,  11. 
NEW  TRIAL. 

See  JuBOB,  Misconduct  of,  1. 
NOTES  AND  BILLS. 

1.  A  guaranty  that  a  note  is  collectible  is  a  conditional  one,  the  condition 
being  that  diligence  should  be  used  in  collecting  it.    Allen  v.  Rundley  0. 

2.  Some  courts  of  high  authority  in  this  country  have  held  that  the  only 
evidence  that  the  note  is  not  collectible  is  the  failure  of  legal  proceed- 
ings, diligently  pursued,  to  result  in  collection.  Other  courts  of  equal 
authority  have  held  differently.  It  seems  more  in  accordance  with  the 
general  principles  adopted  by  this  court  in  cases  of  guaranty,  and  more 
just,  not  to  require  a  suit,  with  all  its  attendant  expense  and  trouble, 
where  it  must  be  fruitless,  and  to  allow  under  some  circumstances  the 
diligence  to  be  waived  by  the  party  for  whose  benefit  it  is  required.   lb. 

3.  But  where  the  exact  diligence  required  is  expressly  stated  in  the  con- 
tract, the  want  of  it  will  not  be  excused.    lb, 

4.  In  a  suit  upon  a  guaranty  of  the  collectibility  of  a  note  the  burden  of 
proof  is  on  the  plaintiff  to  show,  either  that  he  has  exhausted  all  legal 
remedies,  or  that  the  maker  was  insolvent,  or  that  the  guarantor  had 
waived  the  legal  proceedings.    lb. 

5.  Wj  who  was  president  of  a  life  insurance  company,  chartered  with  no 
unusual  powers,  indorsed  in  its  name  a  note  of  a  railroad  company,  of 
which  he  was  also  president,  and  procured  the  note  discounted  at  the 
plaintiff  bank,  the  proceeds  being  put  to  the  credit  of  the  railroad  com- 
pany. The  note  was  a  renewal,  the  proceeds  of  the  original  having 
been  applied  to  the  payment  of  an  overdraft  of  the  railroad  company 
at  the  bank.  W  had,  with  the  assent  of  the  directors  of  the  insurance 
company,  been  the  manager  of  its  finances,  and  had  signed  and 
indorsed  its  paper  to  a  large  amount  as  its  president;  but  it  did  not 
appear  that  he  had  made  any  use  of  the  company's  name,  with  the 
knowledge  of  the  directors,  which  they  considered  as  binding  on  the 
company,  except  where  it  was  understood  that  it  received  the  proceeds 
or  the  direct  benefit  of  the  transaction.  Held — 1.  That  the  Insurance 
company  had  no  power  to  indorse  an  accommodation  note  for  a  third 
party.  2.  That  if  it  had  such  power,  yet  TT,  as  its  president,  had  no 
implied  authority  from  the  facts  stated  to  sign  its  name  for  such  a 
purpose.    jEtna  Nat.  Bank  v.  Charter  Oak  Life  Ins.Co.,  167. 

6.  The  insurance  company  held  $76,000  of  a  million  dollars  first  mortgage 
bonds  of  the  railroad  company,  and  all  its  second  mortgage  bonds, 
amounting  to  $1,250,000,  as  collateral  security  for  a  large  indebtedness 
of  the  railroad  company.  The  latter  had  no  available  funds  to  pay 
coupons  of  its  first  mortgage  bonds  that  were  falling  due.  The  insur- 
ance company  had  before  this  generally  provided  for  the  payment  of 
the  coupons  by  loaning  the  money  to  the  railroad  company;  but  there 
existed  no  agreement  on  its  part  to  provide  for  the  payment  of  the 
coupons  now  falling  due.  One  C  was  nominally  the  maker  of  the  note, 
though  it  was  really  the  note  of  the  railroad  company.  TT,  at  the  time 
he  got  the  note  discounted,  said  to  the  of&cers  of  the  bank  that  C  was 
good,  that  the  railroad  company  could  not  then  meet  its  coupons  but  he 


Digitized  by  VjOOQIC 


646  INDEX, 

hoped  it  woold  be  Me  to  pay  the  note  when  due  from  earnings  of  the 
road,  but  that  if  not  paid  by  the  maker  or  the  railroad  company  the 
insurance  company  would  pay  it,  that  it  was  for  the  interest  of  the 
insurance  company  to  have  the  coupons  paid  promptly  to  keep  up  the 
credit  of  the  bonds,  and  that  it  had  ample  security;  and  the  cashier 
supposed  from  this  that  the  discount  was  yirtually  for  the  benefit  of  the 
insurance  company.  Held  that  these  facts  were  not  sulBdent  to  make 
the  indorsement  anything  else  than  an  accommodation  one.    lb. 

7.  The  note  was  payable  to  the  order  of  the  railroad  company  and  was 
indorsed  by  the  insurance  company  before  the  indorsement  of  the 
payee.  Held  that  this  form  of  indorsement  under  our  law  was  notice 
that  the  insurance  company  was  not  an  indorser  for  value  or  in  the 
regular  course  of  business.    I&. 

8.  No  steps  had  been  taken  to  collect  the  note  of  the  maker.  In  this 
state  a  blank  indorsement  by  a  third  party  has  a  definite  import,  namely, 
that  the  indorser  will  pay  the  note  if,  on  use  of  due  diligence,  it  is  not 
collected  of  the  maker.    lb. 

Q.  Our  law  in  this  respect  is  anomalous  and  often  operates  to  make  a 
different  contract  from  what  the  parties  intended,  but  it  is  too  well 
established  toi  be  changed  except  by  legislation.    lb. 

10.  There  is  no  distinction  as  to  legal  effect,  between  an  indorsement  by 
a  third  person  for  the  better  security  of  the  payee,  and  such  an  indorse- 
ment for  the  purpose  of  getting  the  note  discoimted  at  bank.    lb. 

11.  There  was  no  room  for  an  equitable  estoppel  against  the  insurance 
company;  tiie  plaintiffs  having  had  full  knowledge  of  the  facts,  and 
having  parted  with  nothing.    lb. 

12.  Evidence  held  inadmissible,  to  show  that  it  was  the  usage  of  banks  to 
require  all  paper  discounted  to  be  commercial  paper,  and  all  persons 
indorsing  such  paper  to  be  bound  by  their  indorsements.  Such  evi- 
dence would  be  immaterial  unless  it  was  intended  by  it  to  substitute 
a  contract  implied  by  the  usage  of  banks  for  that  implied  by  law;  and 
it  would  not  be  admissible  for  that  purpose,  as  the  law  and  not  the 
usage  of  banks  determined  the  character  of  that  contract.    lb. 

18.  The  court  had  power  to  require  the  plaintiffs,  if  they  claimed 
from  the  blank  indorsement  anything  different  from  the  contract 
implied  by  law,  to  write  over  it  the  contract  that  they  claimed.    lb. 

14.  Svuch  a  requirement  Is  proper  in  such  a  case  as  a  means  of  notifying 
the  adverse  party  what  contract  the  plaintiff  claims  to  have  been 
made.    lb. 

15.  Where  an  indorsement  is  made  with  "  notice  of  protest  waived,"  it 
is  a  waiver  of  notice  of  non-payment.  Continental  Life  Ins.  Co.  v. 
Barbery  568. 

16.  Where  the  collectibility  of  a  note  is  guaranteed  it  is  necessary  for  the 
holder  to  use  due  diligence  for  its  collection  from  the  maker  when  it 
falls  due.    Allen  v.  Bundle,  588. 

17.  But  if  sufficient  personal  property  of  the  maker  can  not  be  founds  he 
is  not  bound  to  attach  real  estate.    lb. 

18.  A  maker  of  a  note,  when  sued  by  a  guarantor  who  has  paid  It,  can  not 
set  up  in  defense  that  the  guarantor  was  discharged  from  his  liability 
when  he  paid  the  note  by  reason  of  the  laches  of  the  holder  in  not 
collecting  it  out  of  the  maker.    The  rule  that  requires  due  diligence  on 
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the  part  of  the  holder  is  for  the  benefit  of  the  guarantor  and  he  can 
waive  the  benefit  of  it.    Hops<m  t.  JEtna  Axle  and  Spring  Co.,  597. 
19.  Where  a  note  is  payable  to  the  maker's  own  order  and  Its  payment  is 
guaranteed,  the  guarantee  is  to  be  regarded  as  intended  for  any  holder 
of  the  note,  and,  at  least  in  equity,  follows  the  note  into  the  hands  of 
every  holder.    lb. 
See  also  Evidence,  1,  2. 
NOTICE. 

See  Knowledqb,  1,  2. 
NOTICE  OF  EQUITY. 
Where  A  was  equitably  entitled  to  a  conveyance  of  certain  premises,  and 
was  in  open  and  adverse  possession,  and  the  legal  owner  in  fraud  of 
his  rights  made  a  mortgage  of  the  premises  to  a  party  who  was  igno- 
rant of  A*8  possession  and  of  any  equity  on  his  part  and  who  made  the 
loan  in  good  faith,  it  was  held  that  he  was  not  to  be  charged  with 
notice  of  A*8  equity  by  reason  of  his  having  searched  only  the  record 
title  and  not  having  inquired  who  was  in  possession.    Harral  v.  Lev- 
eriy,  46. 
OFFICER  (ILLEGAL  FEES  OF). 
See  False  Impbisonment,  1,  2. 
OFFICER'S  RECEIPT. 
Where  an  officer  who  has  taken  a  receipt  for  property  attached  has  ceased 
to  be  accountable  for  it  to  the  attaching  creditor,  and  is  not  account- 
able to  the  owner,  he  can  not  recover  upon  the  receipt  given  for  it. 
Pond  V.  CumminSy  872. 
PARENT  AND  CHILD. 

See  Infant. 
PARTITION. 

See  JuBisDiCTioN,  1. 
PARTNERSHIP. 
Where  a  person  carries  on  business  as  an  agent  or  servant  of  another  and 
is  to  receive  a  certain  share  of  the  profits  merely  as  compensation  for 
his  services,  he  does  not  thereby  become  in  law  a  partner.    Pond  v. 
Cummins,  372. 
PAUPER  (STATE). 
The  act  of  1878  (Session  Laws  of  1878,  chap.  04,  sec.  3,)  provides  that 
**  all  persons  needing  relief,  who  have  no  settlement  in  any  town  in  this 
state,  shall  be  state  paupers,  and  shall,  when  needing  relief,  be  provided 
for  by  the  comptroller  for  the  period  of  six  months  after  they  come 
into  this  state."    Held  that  the  period  Intended  was  the  first  six 
months  of  their  pauperism,  and  not  the  first  six  months  after  their 
arrival  in  the  state.     Town  of  MarWorpugh  v.  Town  qf  Chatham,  554. 
PLEADING. 
1.  A  declaration  alleged  that  the  plaintiff  was  owner  of  a  tract  of  land 
(describing  it,)  with  a  stream  of  water  running  through  it  and*  a  grist- 
mill thereon,  and  that  the  defendant,  by  the  wrongful  erection  and 
maintenance  of  a  dam  across  the  stream  below  had  obstructed  the 
water  so  as  ''to  cause  it  to  flow  back  on  said  land  and  against  the 
wheel  of  said  mill,  whereby  the  working  of  said  mill  was  prevented 
and  the  plaintiff  deprived  of  the  use  and  profit  of  said  mill."    The 
court  below  found  that  the  water  was  set  l>ack  over  a  part  of  the  land, 
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but  not  far  enough  to  reach  the  wheel  of  the  mill  or  affect  its  opera- 
tion. Held  that  there  could  be  no  actual  damages  awarded  for  the 
flowing  of  the  land,  none  having  been  alleged.  Taylor  v.  Keelery  340. 
2.  And  that  there  could  not  be  nominal  damages  awarded  for  the  techni- 
cal injury  of  overflowing  the  land  below  the  mill,  because  the  plaintiff 
had  made  his  whole  claim  not  only  expressly  but  exclusively  for  damage 
to  the  mill.  lb. 
PRACTICE. 

1.  The  defendants  at  a  former  term  of  the  Superior  Court  demurred  to 
the  plaintiff's  declaration,  the  demurrer  was  overruled,  the  case  beard 
in  damages,  and  damages  awarded.  The  judgment  was  reversed  by 
this  court  on  the  defendants'  motion  in  error,  but  not  on  any  point 
affecting  the  damages,  and  the  case  was  remanded  to  the  Superior 
Court.  In  that  court  the  defendants  afterwards  demurred  to  a  replica- 
tion filed  by  the  plaintiff.  Held  that,  on  the  overruling  of  this  demur- 
rer, the  defendants  were  not  entitled  to  a  new  hearing  in  damages. 
New  Haven  Steamboat  Co.  v.  Sargent  <t  Co.,  215. 

2.  Where  evidence  that  should  properly  have  been  received  in  chief  has 
been  admitted  at  a  later  stage  of  the  trial,  the  matter  is  wholly  one  of 
discretion,  and  is  not  a  ground  of  error.  Bryan  v.  Town  qf  Branford, 
246. 

8.  The  act  of  1882,  (Session  Laws,  1882,  p.  145,)  provides  that  whenever 
in  a  trial  a  ruling  is  made  as  to  evidence  objected  to,  a  statement  of  the 
question  if  excluded,  and  of  the  question  and  answer  if  admitted,  and 
of  the  ruling  of  the  court,  shall,  if  moved  for,  be  forthwith  made  in 
writing  and  certified  by  the  judge  and  become  part  of  the  record;  and 
that  unless  such  motion  shall  be  made  all  objection  to  the  ruling  shall 
be  considered  as  waived.  Held,  that  the  party  against  whom  the  ruling 
is  made  has  a  right  to  insist,  imless  in  some  very  special  case,  that  all 
proceedings  shall  be  suspended  until  the  written  statement  of  the  ruling 
has  been  made  and  certified  by  the  judge.     Whitteinore  v.  Smith,  376. 

See  Costs,  1,  2 ;  Jurisdiction,  1,  2,  3 ;  Neoligenck,  1 ;  Notes  xsd 
Bills,  13. 
PRACTICE  ACT. 

1.  A  defendant,  by  a  counter-claim  under  the  Practice  Act,  can  not  bring 
in  for  adjudication  any  matter  that  is  not  so  connected  with  the  matter 
in  controversy  under  the  original  complaint  that  its  consideration  by 
the  court  is  necessary  to  a  full  determination  of  the  rights  of  the  par- 
ties as  to  such  matter;  or,  if  it  is  of  a  wholly  independent  character,  is 
a  daim  upon  the  plaintiff  by  way  of  set-off,  and  not  a  claim  against  a 
co-defendant.    Harral  v.  Leverty,  46. 

2.  The  Practice  Act  did  not  intend  to  give  any  wider  range  of  equitable 
claim  on  the  part  of  the  defendant  or  defendants  than  that  allowed  by 
the  settled  chancery  practice,  by  means  of  answers  and  cross-bills,  in 
suits  in  equity ;  it  being  intended  to  allow  such  equitable  defence  in 
actions  at  law  as  well  as  in  suits  in  equity;  leaving  the  matters  of  set- 
off and  recoupment,  already  available  in  actions  at  law,  where  they 
stood  before  the  act  was  passed.    76. 

3.  Where  therefore,  in  a  suit  for  a  foreclosure,  in  which  A  and  B  were 
defendants,  A  set  up  in  his  answer  that  he  was  entitled  to  a  convey- 
ance of  thn  property  free  from  incumbrance  from  B,  who  held  the  legal 
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-  title,  but  that  B,  in  fraud  of  his  rights,  had  made  the  mortgage  in 
question,  by  reason  of  which  he  would  be  compelled,  if  the  mortgage 
should  be  sustained,  to  pay  a  certain  sum  in  redeeming  the  property, 
for  which  he  prayed  that,  upon  the  foreclosure  being  granted,  a  judg- 
ment be  rendered  in  his  favor  against  B,  it  was  held  that  he  was  not 
entitled  to  such  a  judgment.    lb, 

4.  The  Practice  Act  provides  (sec.  1,)  that  the  complaint  in  a  civil  action 
shall  contain  a  statement  of  the  facts  constituting  the  cause  of  action, 
and  (sec.  33, )  that  the  conunon  coimts  may  be  used  when  appropriate, 
but  that  a  bill  of  particulars  shall  be  filed  in  court  by  the  plaintiff  or 
such  further  statement  as  may  be  necessary  to  show  the  cause  of  action 
as  fully  as  is  required  in  other  cases.  Under  a  complaint  containing 
only  the  common  counts  for  money  lent,  paid,  and  had  and  received, 
the  plaintiff  filed  the  following  bill  of  particulars :—"  1882,  Feb.  6. 
To  cash  lent  and  money  had  and  received,  $350.''  Held  that  imder 
it  the  plaintiff  could  not  recover  for  money  paid  under  duress.  McVane 
V.  WiUiams,  548. 

5.  The  Practice  Act  does  not  permit  a  defendant  to  bring  in  as  co-defend- 
ants parties  whose  legal  relation  is  o;ily  to  himself,  and  whose  presence 
or  absence  can  not  affect  the  judgment  to  be  rendered  as  between 
himself  and  the  plaintiff.    State  of  Connecticut  v.  Wright,  581. 

PRETENDED  TITLE. 

1.  A  conveyance  of  land  of  which  the  grantor  is  ousted,  made  to  a  party 
to  whom  the  grantor,  before  the  ouster,  liad  contracted  to  convey  it,  is 
not  within  the  statute  against  selling  pretended  titles.  Harral  v. 
Leverty,  46. 

2.  If  the  grantee  was  upon  any  ground  equitably  entitled  to  a  convey- 
ance, it  would  be  valid  although  the  land  was  held  adversely  by  a  third 
party.    lb. 

See  also  Mortgage,  1. 
PROBATE  COURT. 

See  Probate  of  Will,  1. 
PROBATE  OF  WILL. 
F  died  within  a  probate  district  in  this  state,  leaving  property  to  be 
administered  upon,  and  a  will  there  made  attested  by  only  two  wit- 
nesses. The  probate  court  granted  administration  on  her  estate,  finding 
in  the  order  that  she  was  there  domiciled  and  died  intestate.  After- 
ward the  executors  named  in  the  will  had  it  proved  in  a  surrogate's 
court  in  the  state  of  New  York,  (by  the  laws  of  which  the  will  was 
valid,)  upon  a  citation  of  all  parties  interested.  An  appeal  was  taken 
from  this  decree  to  the  Supreme  Court  of  that  state,  in  which  it  was 
found  that  the  testatrix  was  domiciled  in  the  state  of  New  York  at  the 
time  of  her  death  and  the  decree  of  the  surrogate'is  court  was  affirmed. 
Held — 1.  That  this  judgment  was  conclusive  upon  all  persons  who 
were  parties  to  the  proceeding,  as  to  the  question  of  l^s  domicil. 
2.  That  it  was  the  duty  of  the  probate  court  here,  upon  application  of 
the  executors,  to  admit  the  will  to  probate,  for  the  purpose  of  ancillary 
administration.  Willett^a  Appeal  from  Probate,  330. 
PROHIBITION  (WRIT  OF). 

See  County  Commisbioners,  3. 
RAILROAD  COMPANY. 
1.  The  matter  of  the  fencing  of  their  lines  by  railroad  companies  is 


Digitized  by  VjOOQIC 


650  INDEX. 

wholly  one  of  0tatate  r^^nlation.  In  the  absence  of  a  statute  requiring 
it  there  is  no  duty  to  maintain  fences.  Campbell  v.  New  York  A  New 
England  R,  E.  Co.^  128. 

2.  Land  was  taken  for  a  railroad  track  at  a  time  when  a  statute  was  in 
force  requiring  railroad  companies  to  fence  their  lines  except  where  the 
railroad  commissioners  should  determine  that  a  fence  was  not  neces- 
sary, and  in  the  appraisal  of  damages  to  the  land-owner  nothing  was 
allowed  for  the  expense  of  maintaining  a  fence.  The  statute  was 
afterwards  repealed  and  a  new  one  passed  requiring  railroad  com- 
panies to  fence  only  where  the  railroad  commissioners  should  order  it. 
Held  that  there  was  no  obligation  on  the  part  of  the  railroad  company 
to  maintain  the  fence,  in  the  absence  of  an  order  from  the  railroad 
commissioners.    lb. 

3.  The  N.  H.)  M.  &  W.  Railroad  Company,  organized  under  a  diarter 
which  authorized  it  to  take  or  purchase  and  hold  such  real  estate  as 
might  be  necessary  or  convenient  for  the  construction  and  operation  of 
the  road,  made  in  1869,  under  authority  of  an  act  of  the  legislature,  a 
mortgage  to  the  treasurer  of  the  state  to  secure  an  issue  of  bonds  to 
the  amount  of  $3,000,000,  which  was  recorded,  as  required  by  the  act, 
in  the  office  of  the  secretary  of  the  state;  the  property  mortgaged  being 
described  as  **  all  the  railroad  of  said  company  as  the  same  is  now  or 
may  be  hereafter  located  or  constructed,  and  all  the  lands  that  are  or 
may  be  included  in  the  location  of  the  road  or  required  by  said  com- 
pany for  the  purposes  of  the  railroad,  with  all  property,  real  or  per- 
sonal, which  now  belongs  or  may  herei^ter  belong  to  said  company  and 
be  used  as  a  part  of  the  railroad  or  be  appurtenant  thereto  or  necessary 
for  its  construction  or  operation,  and  all  the  property,  rights  and  fran- 
chises of  said  company  under  its  charter.'*  After  the  execution  ol  the 
mortgage  the  president  of  the  company  purchased  with  the  funds  of 
the  company  sundry  pieces  of  land  for  the  track  of  the  road,  in  seyoml 
instances  bujring  more  than  was  needed  with  the  intention  of  disposing 
of  the  surplus  for  the  benefit  of  the  company  and  thus  obtaining  the 
necessary  lands  at  less  cost,  all  the  deeds  being  taken  in  such  cases  in 
his  private  name  and  that  of  O,  the  treasurer  of  the  company,  as  joint 
tenants,  for  convenience  in  making  conveyances.  In  1870  the  presi- 
dent and  treasurer,  with  the  approval  of  the  company,  mortgaged  a 
portion  of  these  lands,  lying  outside  of  the  lay-out  of  the  road,  to  C,  to 
secure  him  for  advances  made  for  the  road.  Csoon  after  made  further 
advances  upon  the  promise  of  the  president  that  all  the  lands  of  the 
company  except  those  used  for  the  purposes  of  the  road  should  be  con- 
veyed to  him  free  from  incumbrance  as  security.  In  1872,  the  presi- 
dent of  the  rq^d  having  died,  O,  the  treasurer,'  under  a  vote  of  the 
directors,  convey^  to  C  sundry  other  lands  of  the  same  character, 
which  had  been  taken  by  the  president  and  himself,  intending  to  con- 
vey all  that  were  so  held  for  the  company  except  such  parts  as  fell 
within  the  lay-out  of  the  road;  but  by  mistake  the  draftsman  omitted 
four  parcels.  In  1875,  under  statute  regulations,  the  treasurer  of  the 
state  foreclosed  the  mortgage  of  1869  and  conveyed  the  property  of  the 
railroad  company  to  the  plaintiffs,  a  newly  organized  corporation.  In 
the  foreclosure  proceedings  C  was  not  made  a  party.  In  a  suit  brought 
against  C,  and  certain  parties  who  held  under  him,  and  against  O,  to 
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compel  O  to  convey  to  the  plaintiffs  the  lands  still  standing  in  his  name, 
and  for  a  foreclosure  of  the  other  defendants,  it  was  held— 1.  That 
lands  purchased  hy  the  railroad  company  outside  of  the  lay-out  of  the 
road,  and  not  needed  for  the  construction  or  use  of  the  road,  were  not 
covered  by  the  mortgage.  2.  That  lands  purchased  after  the  mortgage 
was  made,  that  were  needed  for  and  used  by  the  road,  passed  by  the 
mortgage,  although  the  legal  title  was  in  the  president  and  treasurer  in 
their  private  names,  they  having  been  procured  with  the  funds  of  the 
company  and  being  held  in  trust  for  it,  and  that  the  mortgage  of  tliem 
was  good  against  Cand  his  grantees;  the  entire  lay-out  t>f  the  road 
being  recorded  imder  the  charter  in  the  office  of  the  secretary  of  the 
state.  3.  That  the  lands  omitted  by  mistake  in  the  deed  of  O  to  C,  so 
far  as  they  lay  outside  of  the  lay-out  of  the  road  and  were  not  needed 
for  its  use,  could  be  decreed  to  be  conveyed  by  O  to  C  4.  That  the 
plaintiff  could  not  maintain  a  suit  for  a  foreclosure  against  C  and  his 
grantees,  so  far  as  their  interests  w^re  subject  to  the  mortgage  made  by 
the  railroad  company,  but  that  the  suit  could  be  brought  only  by  the 
treasurer  of  the  state.  6.  That  evidence  was  admissible  of  the  repre- 
sentations and  promises  of  the  president  of  the  company  to  C,  under 
which  the  latter  had  made  advances  to  the  company  relying  on  a  con- 
veyance of  the  lands  as  security.  Boston  A  N.  York  Air  Line  E,  B, 
Co.  V.  Coffin,  160. 

4.  The  statute  (Gkn.  Statutes,  p.  2d2,  sec  10,)  provides  that  any  person 
injured  in  person  or  property  by  means  of  a  defective  road,  may  recover 
damages  from  the  party  bound  to  keep  it  in  repair;  but  that  **  when  the 
Injury  is  caused  by  a  structure  legally  placed  upon  such  road  by  a  rail- 
road company,  it,  and  not  the  party  bound  to  keep  the  road  in  repair, 
shall  be  liable  therefor."  Held—l.  That  the  statute  applies  to  a  case 
where  the  highway  was  established  after  the  railroad  was  built,  as  well 
as  to  one  where  it  had  previously  existed.  2.  That  the  expression  '*it, 
and  not  the  party  bound  to  keep  the  road  in  repair,''  is  to  be  read  as  if 
it  was  ^*the  party  othertoiBe  bound,"  &c  8.  That  a  railroad  track 
laid  across  a  highway  does  not  necessarily  render  it  defective  and  un> 
safe,  and  that  it  was  not  the  intention  of  the  statute  to  make  the  rail- 
road company  liable  for  every  injury  from  the  track,  without  reference 
to  the  condition  of  the  highway.    AUen  v.  N.  Haven  4b  Northampton 

CO.y  215. 

5.  In  a  suit  against  a  railroad  company  for  an  injury  caused  by  the  con- 
dition of  its  track  at  a  place  where  it  crossed  a  highway,  the  declara- 
tion alleged  that  the  company  was  chartered  with  authority  to  construct 
and  operate  a  steam  railroad  and  had  constructed  it  at  the  crossing  in 
question  before  the  injury  complained  of.  Held  to  be  a  sufficient  aver- 
ment that  the  structure  was  legally  placed  upon  the  highway.    lb. 

6.  The  plaintiffs,  husband  and  wife,  sixty  years  old,  drove  in  a  top  phae- 
ton along  a  street  that  crossed  a  railroad  track  in  the  city  of  M,  driving 
a  dull  horse.  It  was  the  early  evening,  when  it  was  growing  dark, 
and  was  the  regular  time  for  a  train  to  leave  the  station,  which  was  a 
short  distance  above  this  crossing,  and  to  pass  over  the  track  at  this 
place.  They  had  lived  for  thirty  years  in  If  and  were  familiar  with  the 
locality.  As  they  approached  the  crossing  they  heard  the  train  arriving 
at  the  station,  and  the  wife  asked  the  husbuid,  who  was  driving,  to 
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look  out  for  the  cars,  and  the  engine  with  its  headlight  could  easily 
have  been  seen  if  they  had  leaned  forward  and  looked.  Before  they 
got  npon  the  track  the  bell  rang  for  the  gates  to  be  closed,  and  the 
gateman  on  the  other  side  immediately  began  to  swing  his  gate.  The 
hosband  tried  to  stop  the  horse  but  was  not  able  to  do  so',  and  the  other 
gate,  which  was  swung  immediately  after,  caught  in  a  wheel  of  the 
carriage  as  he  was  trying  to  drive  through.  The  wife  being  alarmed 
jumped  out  and  was  hurt.  The  engineer  did  not  start  his  engine  imtil 
the  carriage  had  got  safely  across,  and  if  the  wife  had  remained  in  the 
carriage  she  would  not  have  been  hurt.  Held  that  the  railroad  com- 
pany was  not  liable  for  the  injury  received  by  the  wife.  Peck  v.  N, 
York,  N.  Haven  A  Hartford  R.  R.  Co.,  379. 

7.  The  plaintiffs  were  guilty  of  want  of  ordinary  care  in  attempting  to 
drive  across  when  they  knew,  or  could  have  seen  by  looking,  that  a 
train  was  about  to  pass.    lb. 

8.  If  the  husband  alone  was  guilty  of  actual  negligence,  his  negligence 
would  be  imputed  to  the  wife.    lb. 

9.  It  made  no  difference  that  it  was  a  highway,  which  was  open  to  all 
the  public  It  was  also  the  defendants'  track,  over  which  they  had  an 
equal  right  to  pass  with  their  trains.    P>. 

10.  It  was  the  duty  of  the  gatemen  to  close  the  gates  immediately  upon 
the  signal  being  given.  It  was  the  duty  of  the  plaintiffs  to  stop  their 
horse  before  they  got  upon  the  track,  and  the^gatemen  had  a  right  to 
presume  that  they  would  do  so.    lb. 

11.  Nor  was  the  engineer  guilty  of  negligence.  He  gave  the  signal  before 
the  plaintiffs  were  on  the  track  and  did  not  start  his  train  uAtil  they 
were  out  of  the  way.    lb. 

KAPE. 

1.  The  act  of  1879,  (Session  Laws  of  1879,  ch.  U,)  provides  that  ''any 
person  who  shall  ravish  and  carnally  know  any  female  of  the  age  of 
ten  years  or  more  against  her  will  and  consent,  or  who  shall  carnally 
know  and  abuse  any  female  child  under  the  age  of  ten  years,  shall  be 
imprisoned  in  the  state  prison,  (fee."  Held,  that  in  an  indictment 
charging  a  rape,  it  is  not  necessary  that  it  be  alleged  that  the  person 
on  whom  it  was  committed  was  of  ten  or  more  years  of  age.  State  v. 
Gaul,  578. 

2.  And  that  it  is  sufficient  to  allege  that  it  was  *<  against  her  will,"  that 
allegation  being  equivalent  to  ^*  against  her  will  and  consent."    lb. 

RECORD  OF  DEED. 

See  Title  by  Estoppel,  1. 
SALE  (Conditional.) 

1.  The  plaintiff  and  defendant  made  a  written  contract  by  which  the  lat- 
ter was  to  hire  a  piano  of  the  former,  of  which  the  price  was  to  be 
$140,  for  twenty-seven  months,  for  which  he  was  to  pay  five  dollars 
down  and  five  dollars  as  rent  at  the  end  of  each  month,  until  the 
whole  was  paid,  when  the  piano  was  to  become  the  property  of  the 
defendant;  but  if  default  of  any  payment  was  made  the  plaintiff  was 
to  have  the  right  to  retake  the  piano  and  all  the  defendant's  right  to  it 
was  to  cease  and  the  money  paid  was  to  belong  to  the  plaintiff.  Held 
a  conditional  sale  and  not  a  lease.    Loomia  v.  Bragg,  228. 

2.  The  defendant's  promise  in  the  contract  to  pay  the  monthly  rent  was 
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not  to  be  regarded  as  a  promise  for  the  breach  of  which  the  plaintiff 
oonld  maintain  a  snit,  but  the  plaintiff's  remedy  was  solely  that  pro- 
vided by  the  contract,  to  retake  the  piano;  and  hold  as  forfeited  all 
that  had  been  paid.  lb. 
8.  After  paying  several  instalments  the  defendant  made  default  of  pay- 
ment. He  however  for  several  months  promised  to  pay  the  amount  in 
arrear  and  the  plaintiff  left  the  piano  with  him,  but  he  finally  failed  to 
make  further  payment  and  returned  the  piano.  Held  that  these  prom- 
ises, being  on  no  new  consideration,  could  not  be  made  in  themselves 
a  ground  of  recovery.  lb. 
SEA-SHORE. 

1.  A  portion  of  the  flats  lying  between  the  upland  and  low  water  mark 
on  the  sea-shore,  was  conveyed  by  the  owner  of  the  upland  by  metes 
and  bounds,  leaving  a  portion  of  the  flats  lying  outside,  between  the 
part  conveyed  and  low  water  mark,  the  part  conveyed  cutting  off  all 
access  to  the  outer  part  from  the  upland.  Held  that  the  grantee  took 
the  right  to  reclaim  and  use  the  outer  flats  with  the  portion  of  the  flats 
definitely  conveyed.  New  Baven  Steamboat  Company  v.  Sargent  ^ 
Co.,  190. 

2.  No  claim  had  been  made  for  thirty  years  to  these  outer  flats  by  the 
owner  of  the  upland.  Held  that  if  the  grantee  were  to  stand  on  a  title 
acquired  by  adverse  possession  of  the  portion  conveyed,  such  possession 
would  be  regarded  as  embracing  the  outer  portion  of  the  flats  as  appur- 
tenant,   lb. 

8.  The  plaintiff  and  defendant  were  adjoining  owners  of  reclaimed  land 
on  a  harbor,  with  the  right  of  wharfing  out.  The  line  of  the  shore 
was  substantially  east  and  west,  and  their  dividing  line  at  right  angles 
to  it,  while  the  channel  ran  north-east  and  south-west.  In  wharfing 
out  in  a  line  with  their  dividing  line,  it  would  be  necessary  to  go  twenty- 
four  hundred  feet  to  reach  the  channel;  while  in  wharfing  out  in  a 
south-easterly  direction  and  at  right-angles  to  the  channel,  it  would  be 
necessary  to  go  but  fifteen  hundred  feet.  The  parties  had  reclaimed 
the  flats  for  a  short  distance  and  in  a  line  with  their  dividing  line. 
Held  that  their  rights  were  to  wharf  out  in  that  line  aud  not  in  the 
more  direct  one.  lb. 
SEARCH  WARRANT. 

L  The  statute  (Gen.  Statutes,  p.  270,  sec.  5,)  provides  that  a  complaint 
for  a  search  warrant  for  liquors  kept  for  sale  contrary  to  law,  and  also 
the  search  warrant,  shall  describe  the  place  where  kept  **  with  reason- 
able certainty.''  A  complaint  described  the  place  as  follows: — ''Near 
the  comer  of  E.  street  in  the  borough  of  D.  in  a  wooden  building 
occupied  by  J.  J7.,  consisting  of  a  one-story  building  and  garden 
attached  thereto  and  occupied  as  a  place  of  public  resort;  also  In 
another  wooden  building  between  the  first  mentioned  and  the  D.  N. 
office,  and  the  cellar  of  said  wooden  building,  used  by  said  ef .  J7.  as  a 
dwelling  house;  which  said  liquors  are  so  owned  and  kept  at  said 
place."  The  search  warrant  described  the  premises  in  the  same  man- 
ner, except  that  it  used  the  word  places  for  place.  Held  that  the  place 
was  described  with  reasonable  certainty.    Hornig  v.  Bailey,  40. 

2.  ''The  cellar  of  said  wooden  building''  was  to  be  taken  to  mean  the 
cellar  of  the  wooden  building  then -being  described.    lb. 
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3.  And  the  aUegatioB  of  the  coaiplalnt  that  the  liqiu»ii  were  kept  ^*  at 
said  place "  did  not  vitiate  the  warrant  by  its  uncertainty,  because  it 
might  be  understood  as  applying  to  the  whole  premises  described,  and 
also  might  be  stricken  out  as  surplusage.    lb. 

4.  And  held  that  the  warrant  was  not  void  for  not  stating  that  a  com- 
plaint had  been  made  and  by  whom,  that  three  residents  of  good  moral 
character  had  made  oath  to  the  complaint,  and  that  the  justice  had 
reason  to  believe  that  liquors  had  been  sold  in  the  dwelling  house  con- 
trary to  law,  since  all  this  appeared  in  the  complaint  and  the  cextificate 
of  the  justice  attached  to  it,  both  of  which  were  on  the  same  paper 
with  the  warrant  and  a  part  of  the  process.    lb. 

8BT-OFP. 

1.  A  plaintiff,  after  suit  brought,  can  not  assign  the  demand  to  his  attor- 
ney, so  as  to  defeat  a  legal  right  of  set-off  which  the  defendant  had 
at  the  time  the  suit  was  commenced.  Nonoich  Printing  Co.  v.  Klop- 
penbergy  205. 

2.  This  right  of  set-off,  originally  given  by  Gen.  Statutes,  p.  434,  sec  13, 
is  fully  established  by  the  5th  section  of  the  Practice  Act.    ill.  t, 

SHORE. 

See  Sba-shobb. 
SPECIFIC  PERFORMANCE. 

See  MoBTOAGB,  4. 
STATE  BOUNTY. 

The  acts  of  1866  and  1868,  (Session  Laws  of  1866,  chap.  50,  and  of  1868, 
chap.  36,)  provide  for  a  state  bounty  to  children  of  soldiers  from  this 
state  who  lost  their  lives  in  the  late  civil  war,  such  boimty  to  be  paid 
by  the  state  treasurer  to  the  treasurers  of  the  several  towns,  and  by 
them  distributed.  Held,  that  the  town  treasurers  were  made  the  agents 
of  the  state  in  the  matter,  and  that  they  personally,  and  not  the  towns, 
were  liable  to  any  person  for  whom  money  had  thus  been  received 
and  not  paid  over.  Hartwell  v.  Tovm  of  New  liilfwrdy  522. 
STATE  PROPERTY. 

See  City  Absbsshent,  1,  2,  3. 
STATUTES  COMMENTED  ON. 

24th  Amendment  of  State  Constitution,  (prohibiting  increase  of  (^dal 
compensation).     Wright  v.  City  of  Hartford,  546. 

Revision  of  1821,  p.  200,  sec.  6,  (revocation  of  wills).  Peck's  Appeal 
from  Probate,  562. 

Cteneral  Statutes,  p.  44,  sec.  20,  (admission  of  attorneys).    In  re  HaU,  131. 

Id.,  p.  164,  sec.  21,  (tax-warrants).     Wilcox  v.  Gladwin,  77. 

Id.,  p.  232,  sec  10,  (injury  from  defective  highway).  Allen  v.  N.  Haven 
A  Northampton  Co.,  216;  TuUle  v.  Town  qf  Winchester,  406. 

Id.,  p.  230,  sec.  47,  (bond  on  highway  hearing).  BryoaiY.  Town  ^  Branf 
ford,  247. 

Id.,  p.  270,  sec  5,  (search-warrant  for  liquors).    Homig  v.  BaUey,  40. 

Id.,  p.  345,  sec  1,  (fraudulent  conveyances).    Allen  v.  Bundle,  10. 

Id.,  p.  354,  sec  15,  (ousted  of  possession).    Harral  v.  Leverty,  55. 

Id.,  p.  355,  sec  22,  (release  of  mortgage  by  executor,  <&c)  Treadwell  v. 
Brooke,  262. 

Id.,  p.  360,  sec  2,  (execution  of  wills).  WiUettt^a  Appeal  from  Probate^ 
330. 
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Id.,  p.  379,  sec.  5,  (iHSolvent  act).    Hawes^a  Appeal  from  FrohaUy  317. 

Id.,  p.  434,  aec.  18,  (aet-off).    Norrolch  Printing  Co,  v.  Kloppenberg,  295. 

Id.,  p.  442,  sec.  2,  (charge  of  court  in  writing).    Allen  v.  Bundle^  10. 

Id.,  p.  447,  sec  1,  (petition  for  new  trial).    Brown  ▼.  Congdon,  302. 

Id.,  p.  498,  sec.  1,  (murder).     Smith  v.  State^  198. 

Id.,  p.  520,  sec.  43,  (intoxicating  liquors).    State  ▼.  Moriarty^  415. 

Id.,  p.  522,  sec.  60,  (keeping  liquor  sakxm  open  on  Sunday).    State  v. 

Byauy  411. 
Id.,  p.  545,  sec.  3,  (abetting  crime).     State  y.  Teo/ian,  101. 
S^ion  Laws  of  18^,  ch.  59,  j  ^^^^  ^^^^  j    Eartwell  v.  Tovm  qf  New 

mifordy  522. 

Session  Laws  of  1875,  ch.  95,  (bond  on  highway  hearing).  Bryan  v. 
Town  of  Branfordy  247. 

Session  Laws  of  1877,  ch.  47,  (taxation).  Batterson  v.  Toimi  of  Hart- 
ford, 558. 

Session  Laws  of  1877,  ch.  129,  (bond  given  by  county  commissioners). 
StaU  V.  Wright,  580. 

Session  Laws  of  1878,  ch.  94,  (state  paupers).  Town  of  Marlborough  v. 
Town  of  Chatham,  554. 

Session  Laws  of  1878,  ch.  129,  (appraisal  of  foreclosed  property).  SiMon 
V.  Tubbs,  292. 

Session  Laws  of  1879,  ch.  44,  (rape).     State  y.  Gaul,  578. 

Session  Laws  of  1881,  ch.  124,  (county  commissioners).  La  Croix  v. 
County  CommisBionera,  821. 

Session  Laws  of   1882,  ch.  50,  (ruling  excepted  to).     Whittemore  v. 
Smith,  876. 
STATUTE  OF  FKAUDS. 

See  Equitable  Assignment  of  Stock,  8, 4. 
STATUTE  OF  LIMITATIONS. 

See  Buildsbs'  Liek,  1. 
STOCK  DIVIDEND  AND  NEW  STOCK. 

1.  A  testator  dying  in  1866  left  $100,000  to  trustees  to  be  invested  and 
held  for  his  four  children  equally  during  their  lives,  the  *^  rents,  divi- 
dends, increase  and  income  thereof  "  to  be  paid  to  them  annually.  The 
testator  owned  atihis  death  a  large  number  of  shares  of  a  lii-e  insurance 
company,  which  went  to  the  trustees  as  a  part  of  the  trust  fund  at  a 
valuation  of  $194  per  share.  The  assets  of  the  company  then  largely 
exceeded  its  liabilities.  In  1881  the  capital  of  the  company  was 
$8,000,000,  and  its  accumulated  profits  $8,000,000;  and  the  market 
value  of  its  stock  was  $282  per  share.  During  that  year  it  increased 
its  capital  from  three  to  four  millions,  apportioning  the  new  shares  pro 
rata  among  the  stockholders  at  $100  per  share,  the  trustees  becoming 
entitled  to  subscribe  for  eighty-one  shares.  The  new  stock  was  at  once 
at  a  large  premium  and  the  trustees  sold  the  right  to  subscribe  for 
thirty-four  shares  for  a  sum  which  enabled  them  to  subscribe  and  pay 
for  forty-seven  shares.  After  the  new  stock  was  issued  the  dividends 
on  the  whole  stock  were  considerably  smaller.  Held  that  the  right  to 
subscribe  for  the  new  shares,  the  profit  on  a  sale  of  the  right,  and  the 
new  shares  taken,  went  to  the  trustees  as  a  part  of  the  principal  of  the 
fund  and  not  to  the  children  as  a  part  of  the  income.  Brinley  t, 
Groti,  66. 
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2.  And  held  that  the  term  **  increase,"  in  the  provision  of  the  will  that 
the  "rents,  dividends,  inci'case  and  income"  of  the  fund  should  be 
paid  to  the  children  annually,  was  not  to  be  construed,  so  far  as  it  ap- 
plied to  this  part  of  the  fund,  as  meaning  anything  more  tlian  divi- 
dends, lb, 
8.  And  that  it  was  not  enough  to  vaiy  this  construction  that  the  insur- 
ance company  had  in  the  testator's  lifetime  on  tlu'ee  occasions  increased 
its  capital,  and  that  he  might  have  foreseen  that  it  would  do  so  again. 
lb. 
STOCK  (EQUITABLE  ASSIGNMENT  OF) 

See  Equitable  Assignment  op  Stock. 
SUNDAY. 

See  Intoxicating  Liquors,  1, 14. 
SURETY. 

1.  To  discharge  a  surety  by  giving  time  to  the  principal,  the  creditor  must 
have  put  it  out  of  his  power  for  the  time  to  proceed  against  the  prin- 
cipal.   Continental  L\fe  Ins.  Co.  v.  Barber,  567. 

2.  A  note  of  $8,000,  which  was  indorsed  by  B  for  the  accommodation  of 
the  maker,  with  waiver  of  notice,  fell  due  and  was  not  paid.  The 
maker  soon  after  paid  $4,000,  and  gave  his  note  on  demand  for  $4,000, 
payable  to  the  order  of  the  holder  of  the  original  note,  with  interest 
payable  semi-annually,  and  secured  it  by  a  mortgage,  the  indorser  hav- 
ing no  knowledge  of  the  ti*ansaction.  This  note  and  mortgage  the 
holder  accepted  as  additional  security  for  the  balance  of  the  original 
note.    Held  not  to  discharge  the  indorser.    lb. 

3.  The  facts  that  the  collateral  note  was  secured  by  a  mortgage,  and 
that  it  was  on  interest  payable  semi-annually,  did  not  affect  the  case. 
There  still  existed  the  right  to  sue  at  any  time  on  the  original  note.  lb, 

TAXATION. 

1.  The  act  of  1877  (Session  Laws,  ch.  47,)  provides  that  shares  of  the 
stock  of  insurance  and  various  other  corporations,  owned  by  a  resi- 
dent of  this  state,  shall  be  set  in  his  tax  list  at  their  market  value; 
but  that  if  any  portion  of  the  capital  is  invested  In  real  estate  on 
which  the  company  is  assessed  and  pays  a  tax,  the  assessed  value  of 
such  real  estate  shall  be  deducted  from  the  market  value  of  the 
stock.  Held,  that  the  assessed  value  of  real  ^tate  owned  by  the 
company  outside  of  this  state,  on  which  it  paid  a  tax  in  the  state 
where  situated,  was  to  be  deducted  as  well  as  that  of  real  estate  in 
this  state.    Batterson  v.  Town  of  Hartford,  658. 

2.  And  held  that  no  deduction  was  to  be  made  for  United  States  non- 
taxable bonds  held  by  the  company.    lb. 

3.  The  sum  to  be  deducted,  upon  each  share  of  the  stock,  in  the  tax  list 
of  a  shareholder,  should  bear  the  same  proportion  to  the  market  value 
that  the  entire  Investment  in  taxable  real  estate  bears  to  the  entire 
surplus  of  assets  above  liabilities.    lb. 

TAX  WARRANT. 
1.  The  statute  with  regard  to  tax  warrants  (G^en.  Statutes,  p.  165,)  pro- 
vides that  they  **  may  be  in  the  following  form."  The  form  then  given, 
after  directing  the  officer  to  demand  the  several  taxes  of  the  several 
persons  named  in  the  tax  list,  proceeds  as  follows: — "  And  if  any  per- 
son fails  to  pay  his  proportion  of  said  tax  you  are  to  levy  upon  his 
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goods  and  chattels,  *  *  and  for  want  of  such  goods  and  chattels  you 
are  to  levy  on  his  real  estate  *  *  or  take  the  hody  of  said  person 
and  commit  him  unto  the  keeper  of  the  jail,"  «&c.  Held,  in  ti*cspass 
against  an  officer  for  levying  a  tax  warrant  on  the  body  of  the  plaintiff 
and  conmiitting  him  to  prison— 1.  That  it  was  not  necessary  that  the 
form  given  should  have  been  followed,  the  statute  not  being  imperative. 
2.  That  tlie  omission  in  the  warrant  of  the  alternative  direction  to 
levy  on  real  estate  did  not  make  the  warrant  void,  inasmuch  as,  with 
that  provision  in  it,  the  officer  would  have  had  full  power  to  levy  on 
the  body  as  he  did,  and  it  was  a  matter  as  to  which  the  plaintiff  had 
no  election.  Wilcox  v.  Oladtoin,  T7. 
2.  The  officer  endorsed  his  fees  for  the  service  of  the  warrant  upon  the 
original  warrant  which  he  returned  to  the  justice,  but  did  not  endorse 

•      his  fees  on  the  copy  which  he  left  with  the  jailer.     Held  that  the  lat- 
ter endorsement  was  not  necessary.    lb. 

TENANT  IN  COMMON. 

1.  Wliere  a  tenant  in  common  has  made  necessary  repairs  upon  the  prop- 
erty, he  can  recover  of  his  co-tenants  their  share  of  the  expense. 
Fowler  v.  Fowler,  256. 

2.  Previous  to  the  adoption  of  the  Practice  Act  assumpsit  would  have 
lain  in  such  a  case,  and  a  recovery  can  now  be  had  in  an  ordinary 
civil  action  under  that  act.    lb, 

TITLE  BY  ESTOPPEL. 

1.  Whether  a  deed  with  covenants  of  title  given  before  the  grantor  ac- 
quires title  to  the  land  conveyed,  and  placed  on  record,  is  to  prevail 
over  a  deed  given  after  the  title  is  acquired  to  a  purchaser  who  takes  in 
good  faith,  for  value,  and  with  no  notice  of  the  previous  deed:  Qucere. 
Salisbury  Savings  Society  v.  Cutting^  113. 

2.  If  as  a  general  rule  the  later  deed  is  to  prevail,  yet  it  can  not  where  it 
is  a  mortgage  given  for  a  pre-existing  debt.    lb. 

9b  Nor  where  the  circumstances  are  such  as  reasonably  to  put  the  second 
grantee  upon  inquiry  as  to  the  existence  of  the  prior  deed.    lb. 
TRADE  MARK. 

1.  A  contract  was  entered  into  by  the  vendor  and  vendee  of  certain 
trade-marks,  by  which  the  vendor  was  to  receive  $500  per  month,  pay- 
able monthly  in  advance,  for  ten  years,  with  the  following  provision : — 
'^  The  payment  of  said  sum  shall  at  all  times  be  dependent  upon  the 
vendee  being  fully  secured  in  the  exclusive  use  of  said  trade-marks, 
and  if  any  other  party  shall  establish  his  right  to  use  either  of  them 
said  payments  shall  thereupon  cease.''  The  vendee  was  undisturbed 
in  the  exclusive  use  of  the  marks  and  made  the  monthly  payments  for 
five  years,  when  the  debt  was  attached  by  a  creditor  of  the  vendor. 
Held  that  the  securing  of  the  vendee  in  the  exclusive  use  of  the  marks 
was  not  a  condition  precedent  of  the  obligation  to  make  the  monthly 
payments,  but  that  a  present  indebtedness  was  created  for  the  whole 
amount  which  could  be  taken  by  foreign  attachment.  Ooodman  v. 
Meriden  Britannia  Co.,  139. 

2.  The  obligation  of  the  vendee  to  continue  to  make  the  monthly  pay- 
ments would  of  course  cease  if  at  any  time  any  other  party  should 
establish  his  right  to  use  the  marks.    lb. 

3.  The  plaintiffs  were  partners  under  the  name  of  ''D.  F.  Tayler  A 

Vol.  l.— 42 
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Co.,"  and  for  seyentl  years  had  manufactured  and  sold  hair-pins,  which 
were  well  known  and  had  a  ready  sale  as  '*  Taylor's  Hair-pins,"  and 
*'  D.  F.  Tayler  Sc  Co.'s  Hair-pins,"  the  device  on  the  packages,  which 
were  put  up  in  pink  and  yellow  wrappers,  being  used  exclusively  by 
them  and  being  well  known  to  the  trade.  The  defendants  were  also 
engaged  in  the  manufacture  and  sale  of  hair-pins  and  had  procured 
from  one  L.  B.  Taylor  the  right  to  mark  their  packages  *'  L.  B.  Taylor 
Sc  Co.,"  to  which  was  added  the  words  "Cheshire,  Conn."  In  a  suit 
for  an  injunction  against  the  use  of  their  device  it  was  found  that 
"  the  siae  and  color  of  the  labels  and  wrappers  and  the  device  printed 
thereon  used  by  them  resembled  the  plaintiffs'  labels,  wrappers  and 
devices  thereon,  to  such  a  degree  that  they  were  liable  to  deceive  care- 
less and  unwary  purchasers  who  buy  such  goods  with  but  little  exami- 
nation, but  that  purchasers  who  read  the  entire  trade-mark  and  lab^ 
could  not  be  deceived.  It  was  further  found  that  the  defendants 
adopted  the  label  and  device  in  good  faith  and  in  the  belief  that  they 
were  not  infringing  the  plaintiffs'  rights."  Held  that  an  injunction 
should  be  granted.     WilliavM  v.  Brooks^  278. 

4.  And  that  the  injunction  should  be  "  against  such  a  use  by  the  defend- 
ants of  the  name  of  "L.  B.  Taylor  A  Co.,"  in  connection  with  any 
device  upon  pink  or  yellow  wrappers  inclosing  hair-pins  of  their  manu- 
facture, as  that  the  combination  would  be  liable  to  lead  purchasers  to 
believe  that  hair-pins  manufactured  by  them  were  manufactured  by  the 
plaintiffs.    lb, 

5.  The  defendants  were  not  excused  for  the  use  of  the  label  and  device 
by  the  fact  that  they  acted  in  good  faith  and  believed  that  they  were 
not  infringing  the  rights  of  the  plaintiffs.  The  injury  to  the  plaintiffs 
remained  the  same.    lb. 

6.  The  purpose  to  be  effected  by  an  injunction  in  such  a  case  is  not 
primarily  to  protect  the  purchaser,  but  to  secure  to  the  manufacturer 
the  profit  to  be  derived  from  the  sale  of  his  goods  to  all  who  may  desire 
and  intend  to  purchase  them.    lb. 

7.  And  held  that,  for  the  purpose  of  proving  that  the  defendants'  pack- 
ages with  their  labels  so  closely  resembled  those  of  the  plaintiffs  as  to 
mislead  an  ordinary  purchaser,  wholesale  dealers  in  hair-pins  mi^t 
testify  as  experts.    lb, 

VENDOR'S  LIEN. 

1.  Whether  a  vendor's  lien,  supposing  it  to  be  recognized  by  our  law,  can 
be  enforced  in  favor  of  an  assignee  of  the  vendor's  claim:  Qu(Ere. 
HaU  V.  HaU,  104. 

2.  Whether  a  vendor's  lien  exists  in  this  state,  discussed  in  the  argu- 
ment, but  not  decided.    lb. 

VERDICT. 
The  practice  of  jurors  marking  severally  a  sum  for  the  damages  in  a  case, 
and  dividing  the  aggregate  amount  by  twelve,  and  taking  the  result 
for  the  amount  of  the  damages  in  their  verdict,  is  a  reprehensible  one. 
Haight  v.  Boyt,  584. 
VERDICT  FOR  EXCESSIVE  DAMAGES. 

S  'e  Damages  (Excessiyb). 
WHARFAGE. 
vSee  Sba  Shobe,  1,  2,  8. 
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WILL. 

1.  A  testator,  leaving  a  large  real  and  personal  estate,  made  the  follow- 
ing bequest: — ''I  give  one  fifth  to  my  daughter  8,  the  interest  to  be 
paid  over  to  her  semi-annually  during  her  life;  and  in  case  of  her 
death  I  give  the  same  in  fee  simple  to  her  children,  if  she  leave  any, 
but  if  none  then  to  my  other  children  or  their  issue  in  equal  shares,  the 
children  or  grandchildren  to  take  the  share  which  the  deceased  parent 
would  take."  8  survived  the  testator  and  afterwards  died  leaving  no 
issue.  After  the  death  of  the  testator  and  before  that  of  8,  C,  a  son 
of  the  testator,  went  into  bankruptcy  and  the  settlement  of  his  bank- 
rupt estate  was  not  yet  closed.  Held — 1.  That  the  contingent  gift  to 
the  other  children  on  the  death  of  8  without  issue  was  good  only  as  an 
executory  devise.  2.  That  the  interest  of  C  vested  only  on  the  death 
of  8,  3.  That  no  interest  passed  to  C's  assignees  in  bankruptcy. 
Bristol  v.  Atwater,  402. 

2.  The  persons  to  take  the  contingent  interest  on  the  death  of  8  without 
issue  being  the  *'  other  children  of  the  testator  or  their  issue,"  were 
not  ascertainable  until  the  death  of  8,  and  therefore  the  interest  could 
not  vest  in  them.    lb. 

3.  A  testator  made  the  following  bequest  to  his  wife : — "I  give  to  my  wife 
G  all  the  income  of  my  estate,  and  so  much  of  the  principal  as  may  be 
necessary  for  her  support  and  the  maintenance  and  education  of  my 
five  daughters,  during  her  natural  life."  The  testator  died  two  years 
later.  A  part  of  the  property  bequeathed  was  real  estate  of  the  value 
of  $3,400.  Eight  years  later  the  plaintiffs  obtained  a  judgment  against 
C,  the  widow,  for  $418,  and  recorded  a  judgment  lien  upon  the  real 
estate,  and  now  sought  to  foreclose  the  lien.  At  this  time  the  personal 
property  had  been  exhausted  and  nothing  remained  but  the  real  estate, 
which  yielded  an  income  of  but  $200.  Two  of  the  daughters  were 
dead,  one  was  married,  and  two  with  the  widow  were  dependent  on  the 
property  for  support.  Held — ^1.  That -the  widow  took  a  life  estate  only 
in  the  land.  2.  That  she  took  this  estate  in  trust.  3.  That  her  inter- 
est, being  inseparable  from  that  of  the  daughters,  and  all  the  property 
being  needed  for  her  and  their  support,  could  not  be  taken  upon  a 
judgment  against  her.     Tolland  Co.  Ins.  Co.  v.  Underwoody  493. 

4.  A  testator  gave  certain  property  to  a  trustee,  for  the  use  of  his  widow 
during  her  life,  and  after  her  death  "  the  income  to  be  devoted  to  the 
education  of  the  freedmen,  and  paid  over  annually  to  the  proper  officers 
of  the  Freedmen' s  Association  for  that  purpose  by  the  trustee."  The 
term  ''freedmen"  was  one  generally  applied  to  the  lately  emancipated 
slaves  and  their  descendants.  There  were,  numerous  organizations 
which  had  for  their  object  the  education  of  these  people,  but  no  one 
which  bore  the  name  of  Freedmen's  Association.  Held — 1.  That  evi- 
dence that  the  testator  told  the  scrivener  who  drew  the  will  that  he 
wanted  to  give  the  income  of  the  property  in  trust  for  the  education  of 
the  freedmen,  and  that  there  was  a  freedmen's  association  organized  by 
the  Methodist  church  people  in  Cincinnati,  and  that  he  wanted  it  pay- 
able to  the  officers  of  that  association,  was  inadmissible.  2.  That  the 
trustee  could  not  appropriate  the  income  for  the  education  of  the  freed- 
men as  a  class.    Fairfield  v.  Xaioson,  601. 

5.  The  powor  given  the  trustee  was  merely,  to  pay  the  income  to  the 
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proper  officers  of  the  Freedmen's  Association.  The  court  couki  not 
preacribe  an  additional  duty  without  making  an  addition  to  the  wilL 
lb. 

6.  BesideB,  the  f  reedmen  were  several  millions  in  number,  and  no  power 
was  given  to  the  trustee,  or  to  any  one,  to  select  the  individuals  who 
should  receive  tiie  benefit.  Every  individual  would  therefore  have  a 
right  to  share  in  the  bounty,  and  it  would  be  Impossible  to  administer 
the  trust.    lb, 

7.  If  a  charity  does  not  fix  itself  on  a  particular  object,  but  is  geoenl 
and  indefinite,  and  no  plan  is  prescribed  and  no  discretion  given  in  the 
will  for  the  selection  of  the  beneficiaries,  it  does  not  admit  of  judicial 
administration.    lb, 

8.  Under  the  rule  which  admits  parol  evidence  in  cases  of  ambiguity, 
to  aid  in  the  construction  of  a  will,  it  is  necessary  that  the  words  of 
the  will  should  describe  accurately  the  subject  or  object  of  the  gift, 
and  that  the  parol  evidence  should  go  only  to  show  which  of  certain 
properly  described  subjects  or  objects  was  intended.    lb, 

9.  Another  item  in  the  same  will  was  as  follows:  *'  I  give  to  my  executor 
all  my  real  estate,  to  be  sold,  and  the  proceeds  held  in  trust  for  the 
education  of  the  f  reedmen,  and  the  income  to  be  paid  by  him  to  the 
proper  officers  of  the  Freedmen's  Association,  or  disposed  of  as  he 
pleases. *'  Held — 1.  That  the  trust  adhered  to  the  proceeds  in  the 
hands  of  the  executor,  even  though  the  trust  failed  as  to  the  Freed- 
men's  Association.  2.  That  it  became  then  a  gift  upon  trust,  with  no 
provision  as  to  who  should  take  the  benefit  of  it,  and  therefore  could 
not  be  carried  out.  8.  That  the  fund  became  intestate  estate,  and  that 
the  testator  took  nothing  personally.    lb, 

10.  The  revocation  of  a  former  will  by  the  mere  execution  of  a  later  one, 
is  ambulatory,  and  does  not  take  effect  till  the  second  will  becomes 
operative  by  the  death  of  the  testator.  Pedb's  Appeal  from  Pr^aUt 
562. 

11.  And  the  revocation  of  the  second  will  will  revive  the  former.    lb. 

12.  How  it  would  be  where  the  second  will  in  express  terms  revokes  the 
former:  Qttcere.  The  weight  of  authority  is  in  favor  of  the  doctrine 
that  the  revoking  clause  does  not  take  effect  till  the  will  becomes  opera- 
tive  by  the  death  of  the  testator.     lb, 

13.  The  question  is  materially  affected  by  the  statute  of  1821  with  regard 
to  the  revocation  of  wills,  which  was  passed  since  the  decision  of  this 
court  in  Jmmea  v.  Iforvin,  3  Conn.,  576.    lb. 

14.  That  Btatute  has  been  somewhat  changed  in  its  phrase<4ogy,  in  the 
later  revisions,  but  without  essentially  changing  its  meaning.    i&. 

15.  A  testator,  leaving  a  large  estate  and  no  diildren,  gave  to  a  sister  all 
the  income  of  the  pn^perty  dttring  her  life,  and  after  her  death  an 
annuity  of  $1,400  a  year  with  the  use  of  his  dwelUng  house  to  a  niece, 
and  after  aome  further  small  bequests  the  residue  of  his  estate  for  the 
establishment  of  a  school.  By  a  codicil  made  later  on  the  same  day 
that  the  wiH  was  made,  he  gave  to  8  for  her  life  $850  a  year.  Held, 
that  this  annuity  began  to  run  from  the  death  of  the  testator,  and  not 
from  tfae  ^death  of  the  sister  to  whom  he  had  given  the  whole  income 
for  life.    Siminons  v.  Uubbord,  574. 

16.  HM  ittoOy  that  the  deferred  payments  would  draw  interest,    id. 
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17-  And  held  that,  in  a  suit  brought  by  8  against  the  truBteos,  in  which 
the  plaintiff  asked  for  a  judgment  glying  a  construction  to  the  will, 
and  for  a  recovery  of  the  amount  due  to  her  under  it,  the  expenses  of 
the  litigation  were  not  to  be  taken  out  of  the  estate,  but  only  ordinary 
costs  taxed.  lb. 
WILL,  PROBATE  OP. 

See  Pbobate  of  Wiix. 
WOMEN  ADMITTED  AS  ATTORNEYS. 

See  Attobneys  at  Law,  L 
WRIT  OF  PROHIBITION. 
See  CouirrY  CoMMissioif bbs,  8. 
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